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TITLE 23 


PUBLIC UTILITIES AND REGULATED 
INDUSTRIES 


(CHAPTERS 30-59 IN VOLUME 23A; CHAPTERS 60-73 IN 


VOLUME 23B; CHAPTERS 74-87 IN VOLUME 24A; 
CHAPTERS 88-115 IN VOLUME 24B) 


SUBTITLE 1. PUBLIC UTILITIES AND CARRIERS 


CHAPTER. 


20-29. 


GENERAL PROVISIONS. 
REGULATORY COMMISSIONS. 
REGULATION OF UTILITIES AND CARRIERS GENERALLY. 
REGULATION OF RATES AND CHARGES GENERALLY. 
[RESERVED.] 
TRANSPORTATION OF PASSENGERS AND FREIGHT GENERALLY. 
ESTABLISHMENT AND ORGANIZATION OF RAILROADS. 
OPERATION AND MAINTENANCE OF RAILROADS. 
MOTOR CARRIERS. 
ARKANSAS AIR COMMERCE ACT. 
PIPELINE COMPANIES. 
MISCELLANEOUS PROVISIONS RELATING TO CARRIERS. 
TELEPHONE AND TELEGRAPH COMPANIES. 
LIGHT, HEAT, AND POWER UTILITIES. 
CABLE AND VIDEO COMMUNICATIONS. 

[RESERVED.] 


SUBTITLE 2. FINANCIAL INSTITUTIONS AND SECURITIES 


CHAPTER. 


30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 


39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 


GENERAL PROVISIONS. [REPEALED.] 

STATE BANK DEPARTMENT AND STATE BANKING BOARD. [REPEALED.] 

GENERAL PROVISIONS. 

INSOLVENCY AND LIQUIDATION. [REPEALED.] 

MISCELLANEOUS VIOLATIONS OF BANKING LAWS. [REPEALED.] 

CREDIT UNIONS. 

INDUSTRIAL LOAN INSTITUTIONS. 

SAVINGS AND LOAN ASSOCIATIONS. 

BUILDING AND LOAN ASSOCIATIONS — MISCELLANEOUS PROVISIONS. 
[REPEALED.] 

MORTGAGE LOAN COMPANIES AND LOAN BROKERS. 

ARKANSAS PREPAID FUNERAL BENEFITS LAW. 

SALE OF CHECKS. [REPEALED.] 

ARKANSAS SECURITIES ACT. 

INVESTOR PROTECTION TAKEOVER ACT. [REPEALED.] 

COMMODITIES FUTURES. 

ARKANSAS BANKING CODE OF 1997. 

STATE BANK DEPARTMENT AND STATE BANKING BOARD. 

BANK POWERS — SUBSIDIARIES. 

ORGANIZATION AND OPERATION. 

DISSOLUTION AND LIQUIDATION. 
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CHAPTER. 


55. 
56-59. 


MISCELLANEOUS VIOLATIONS OF BANKING LAWS. 
ARKANSAS TRUST INSTITUTIONS ACT. 
CHECK-CASHERS ACT. [REPEALED.] 
ARKANSAS HOME LOAN PROTECTION ACT. 
REVERSE MORTGAGE PROTECTION ACT. 
UNIFORM MONEY SERVICES ACT. 

[RESERVED.] 


SUBTITLE 3. INSURANCE 


CHAPTER. 


60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
tithe 
78. 
19. 
80. 
Si8 
82. 
83. 
84. 
85. 
86. 
ST: 


88. 
jobs 


GENERAL PROVISIONS. 

STATE INSURANCE DEPARTMENT. 

KINDS OF INSURANCE — REINSURANCE. 

INSURANCE COMPANIES GENERALLY. 

LICENSEES, AGENTS, BROKERS, ADJUSTERS, AND CONSULTANTS. 

UNAUTHORIZED INSURERS AND SURPLUS LINES. 

TRADE PRACTICES. 

RATES AND RATING ORGANIZATIONS. 

REHABILITATION AND LIQUIDATION OF INSURANCE COMPANIES. 

DOMESTIC STOCK AND MUTUAL INSURERS. 

RECIPROCAL INSURERS. 

STIPULATED PREMIUM INSURERS. 

MUTUAL ASSESSMENT LIFE AND DISABILITY INSURERS. 

FARMERS’ MUTUAL AID ASSOCIATIONS. 

FRATERNAL BENEFIT SOCIETIES. 

HOSPITAL AND MEDICAL SERVICE CORPORATIONS. 

HEALTH MAINTENANCE ORGANIZATIONS. 

AUTOMOBILE CLUBS OR ASSOCIATIONS. 

BURIAL ASSOCIATIONS. 

INSURANCE POLICIES GENERALLY. 

INSURANCE POLICIES — SIMPLIFICATION. 

LIFE INSURANCE POLICIES AND ANNUITIES. 

INDUSTRIAL LIFE INSURANCE. 

GROUP LIFE INSURANCE AND ANNUITIES. 

STANDARD VALUATION LAW FOR LIFE INSURANCE AND ANNUITIES. 

ACCIDENT AND HEALTH INSURANCE. 

GROUP AND BLANKET ACCIDENT AND HEALTH INSURANCE. 

MODEL ACT FOR THE REGULATION OF CREDIT LIFE INSURANCE AND 
CREDIT DISABILITY INSURANCE. 

PROPERTY INSURANCE. 

CASUALTY INSURANCE. 

ARKANSAS PROPERTY AND CASUALTY INSURANCE GUARANTY ACT. 

PREPAID LEGAL INSURANCE. 

MULTIPLE EMPLOYER TRUSTS AND SELF-INSURED PLANS. 

CONTINUING CARE PROVIDERS. 

LIABILITY RISK RETENTION. 

RISK-SHARING PLANS FOR PROPERTY AND CASUALTY INSURANCE. 

ARKANSAS LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATION 
ACT. 

LONG-TERM CARE INSURANCE. 

MINIMUM BASIC BENEFIT POLICIES AND SUBSCRIPTION CONTRACTS. 

HEALTHCARE PROVIDERS. 

STATE INSURANCE DEPARTMENT CRIMINAL INVESTIGATION DIVISION 
TRUST FUND ACT. 

CREDITOR-PLACED INSURANCE. 

ARKANSAS EARTHQUAKE AUTHORITY ACT. 
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CHAPTER. 


GENERAL PROVISIONS 


103. TITLE INSURANCE. 


104-109. 


[RESERVED.] 


SUBTITLE 4. MISCELLANEOUS REGULATED INDUSTRIES 


CHAPTER. 
110. 
111. 
112. 
113. 


114. 
115. 


ARKANSAS HORSE RACING LAW. 

ARKANSAS GREYHOUND RACING LAW. 

ARKANSAS MOTOR VEHICLE COMMISSION ACT. 

LOCAL OPTION HORSE RACING AND GREYHOUND RACING ELEC- 
TRONIC GAMES OF SKILL ACT. 

CHARITABLE BINGO AND RAFFLES ENABLING ACT. 

ARKANSAS SCHOLARSHIP LOTTERY ACT. 


SUBTITLE 1. PUBLIC UTILITIES AND CARRIERS 


RESEARCH REFERENCES 


Ark. L. Rev. Legal Control of Business 
in Arkansas, 5 Ark. L. Rev. 137. 

The Growth of Utility Regulation in 
Arkansas: A Functional Survey, 21 Ark. L. 


Rev. 539. 


SECTION. 


23-1-101. 
23-1-102. 


23-1-103. 


23-1-104. 


23-1-105. 


23-1-106. 


U. Ark. Little Rock L.J. Stafford, 
Separation of Powers and Arkansas Ad- 
ministrative Agencies: Distinguishing Ju- 
dicial Power and Legislative Power, 7 U. 


Ark. Little Rock L.J. 279. 
CHAPTER 1 
GENERAL PROVISIONS 
SECTION. 
Definitions. 23-1-107. Acts of agent, employee, or offi- 
Construction of Acts 1935, No. cer are acts of corporation. 
324 — Interstate com- 23-1-108. Jurisdiction and venue of ac- 
merce excepted. tions. 
Compliance with Acts 1935, No. 93-1-109. Actions for penalties, fees, and 
324, and regulations of assessments. 
commission required — 93.1-110. Actions tried without jury — 
Penalties for noncompli- Exceptions. 
ance. 
ene earoo ance eorith 23-1-111. SS ates gas papers as evi- 
DAREMORNS UB MLS AEB 23-1-112. Contracts in violation of Acts 


No. 324, and orders. 

False testimony or reports — 
False or misleading re- 
cords, memoranda, etc. — 
Penalty. 

Penalties cumulative — Recov- 
ery of penalty not bar to 
further penalty or criminal 
prosecution. 


23-1-113. 


23-1-114. 


23-1-115. 


1935, No. 324, or commis- 
sion’s order. 
Indeterminate permits granted 
under Acts 1919, No. 571. 
Civil sanctions for violation of 
Acts 1919, No. 571, and 
Acts 1921, No. 124. 
Citizens band radio equipment. 
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Effective Dates. Acts 1921, No. 124, 
§ 27: approved Feb. 15, 1921. Emergency 
declared. 

Acts 1929, No. 284, § 2: effective on 
passage and publication. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1967, No. 234, § 8: July 1, 1967. 

Acts 1985, No. 455, § 2: Mar. 20, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that substantial uncertainty ex- 
ists with respect to the interpretation and 
application of Act 324 of 19385, as 
amended, to lessors of public utility equip- 
ment or facilities that take no active role 
in the management or operation of such 
equipment or facilities; that clarification 
of Act 324 will provide an immediate, 
direct and substantial benefit to the util- 
ity ratepayers of Arkansas by enabling the 
financing of transactions to provide lower 
costs of operation of said equipment or 
facilities; and that this Act will provide 
necessary clarity to Act 324. Therefore, an 
emergency is hereby declared to exist, and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety, shall be in full force and effect 
from and after its passage and approval.” 

Acts 1985, No. 688, § 7: Mar. 28, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the authority of the Arkansas 
Public Service Commission to impose civil 
sanctions is being challenged; that the 
PSC must have civil sanction authority in 
order to perform its duties in a timely 
manner and thereby protect the utility 
ratepayers of this state; and that this Act 
is therefore immediately necessary to 
clarify the Commission’s authority. There- 
fore an emergency is hereby declared to 
exist and this Act being immediately nec- 


essary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1985, No. 1084, § 3: Apr. 17, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that certain confusion exists con- 
cerning the definition of a telephone pub- 
lic utility and that certain nonregulated 
entities are attempting to take advantage 
of this confusion to the detriment of exist- 
ing telephone utilities. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval.” 

Acts 1987 (1st Ex. Sess.), No. 37, § 7: 
June 12, 1987. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that regulation 
of small water and sewer utilities as ‘pub- 
lic utilities’ under the jurisdiction of the 
Public Service Commission generally im- 
poses heavy regulatory costs upon the 
consumers, so that the cost of preparing a 
rate case alone may equal or exceed the 
other total revenue requirements of those 
utilities; that the effect of regulation is 
often to increase costs that are proportion- 
ately far in excess of the benefits of regu- 
lation; that customers of small water and 
sewer utilities may be better off in the 
long run if they could simply buy their 
water or sewer utility outright and run it 
themselves; and that this Act is immedi- 
ately necessary to remedy the present 
situation. Therefore, an emergency is 
hereby declared to exist and this Act being 
immediately necessary for the preserva- 
tion of the public peace, health and safety 
shall be in full force and effect from and 
after its passage and approval.” 

Acts 1988 (4th Ex. Sess.), No. 21, § 4: 
July 15, 1988. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that certain 
small water companies which are now 
exempt from regulation by the Public Ser- 
vice Commission should be allowed to 
voluntarily submit to the Commission’s 
regulations or become subject to regula- 
tion by the Commission if at least a ma- 
jority of the company’s customers petition 
the Commission to regulate the water 
company; that this Act would grant the 
authority for those water companies and 
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their customers to cause the water compa- 
nies be deemed public utilities; and that 
until this Act becomes effective those wa- 
ter companies will remain non-regulated; 
and that this Act should be given effect 
immediately in order to give the small 
water companies and their customers the 
authority to seek regulation by the Public 
Service Commission as soon as possible. It 
is furthermore determined by the General 
Assembly that a dispute now exists be- 
tween a military installation and a mu- 
nicipality furnishing water and sewer ser- 
vices to the installation; that the Public 
Service Commission should, if so re- 
quested by the municipality, have jurisdic- 
tion to settle the dispute; that this Act so 
provides and should be given immediate 
effect in order to provide an efficient 
method of settling the dispute. Therefore, 
an emergency is hereby declared to exist 
and this Act being immediately necessary 


23-1-101. Definitions. 


23-1-101 


for the preservation of the public peace, 
health and safety shall be in full force and 
effect from and after its passage and ap- 
proval.” 

Acts 1991, Nos. 854 and 1037, § 6: Mar. 
29, 1991 and Apr. 8, 1991, respectively. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that regulation of cellular mobile 
telecommunications service is a competi- 
tive service subject to the pressures of the 
market place and that rate and price 
regulation of such service by the Public 
Service Commission is unnecessary to the 
public interest, and is an unnecessary 
burden on providers of such service. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval.” 


As used in this act, unless the context otherwise requires: 

(1) “Affiliated interest with a public utility” includes the following: 
(A) Every corporation and person owning or holding directly or 

indirectly twenty-five percent (25%) or more of the voting securities of 


the public utility; 


(B) Every corporation or person in any chain of successive owner- 
ship, or holding, of twenty-five percent (25%) or more of the voting 


securities of that public utility; 


(C) Every corporation, twenty-five percent (25%) or more of whose 


voting securities is owned by any person or corporation owning 
twenty-five percent (25%) or more of the voting securities of the 
public utility or is owned by any person or corporation in any chain of 
successive ownership of twenty-five percent (25%) or more of the 
voting securities; and 

(D) Every person who is an officer or director of that public utility 
or of any corporation in any chain of successive ownership or holding 
of twenty-five percent (25%) or more of the voting securities of the 
public utility; 
(2) “Commission” means the Arkansas Public Service Commission or 


the Arkansas State Highway and Transportation Department with 
respect to the particular public utilities and matters over which each 


agency has jurisdiction; 


(3) “Commissioner” means one (1) of the commissioners of the 
Arkansas Public Service Commission with respect to the particular 
public utilities and matters over which that commission has jurisdic- 


tion; 
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(4) “Corporation” includes without limitation a private corporation, 
an association, a joint-stock association, a business trust, an electric 
cooperative corporation, and a limited liability company providing 
service for charge or compensation in any area or from any facility for 
which the commission has granted a certificate of convenience and 
necessity; 

(5) “Exempt wholesale generator” means a person, including an 
affiliate of a public utility, that: 

(A) Is engaged directly or indirectly through one (1) or more 
affiliates and exclusively in the business of owning or operating all or 
part of a facility for generating electric energy and selling electric 
energy at wholesale; and 

(B) Does not own or operate a facility for the transmission of 
electricity other than interconnecting transmission facilities used to 
effect a sale of electric energy at wholesale; 

(6) “Gross earnings” includes all amounts received, charged, or 
chargeable for or on account of any public service furnished or supplied 
in this state by any public utility and includes all gross income from all 
incidental, subordinate, or subsidiary operations of the utility in this 
state. However, revenues from the manufacture and sale of ice shall not 
be included; 

(7) “Municipality” includes a city, a town, an improvement district, 
other than a county, and any other public or quasi-public corporation 
which is created or organized under the Arkansas Constitution or laws 
of the State of Arkansas; 

(8) “Person” includes a natural person, a trustee, lessee, receiver, 
holder of beneficial or equitable interest, a partnership, or two (2) or 
more persons having a joint or common interest, and a corporation as 
defined in subdivision (4) of this section; 

(9)(A) “Public utility” includes persons and corporations, or their 

lessees, trustees, and receivers, owning or operating in this state 

equipment or facilities for: 

(i) Producing, generating, transmitting, delivering, or furnishing 
gas, electricity, steam, or another agent for the production of light, 
heat, or power to or for the public for compensation; 

(ii) Diverting, developing, pumping, impounding, distributing, or 
furnishing water to or for the public for compensation. However, 
nothing in this subdivision (9) shall be construed to include water 
facilities and equipment of cities and towns in the definition of public 
utility. Further, the term “public utility” shall not include any entity 
described by this subdivision (9) which meets any of the following 
criteria: 

(a) All property owners’ associations whose facilities are enjoyed 
only by members of that association or residents of the community 
governed by that association; 

(b) An entity whose annual operating revenues would cause the 
entity to be classified as a Class B or lower water company pursuant 
to the uniform system of accounts adopted by the Arkansas Public 
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Service Commission. However, the term “public utility” includes any 
water company that petitions, or a majority of whose metered 
customers petition, the Arkansas Public Service Commission to come 
under the Arkansas Public Service Commission’s jurisdiction if the 
water company had combined annual operating revenues in excess of 
four hundred thousand dollars ($400,000) for the three (3) fiscal years 
immediately preceding the date of filing the petition; or 

(c) All improvement districts; 

(iii) Conveying or transmitting messages or communications by 
telephone or telegraph where such service is offered to the public for 
compensation; 

(iv) Transporting persons by street, suburban, or interurban rail- 
way for the public for compensation; 

(v) Transporting persons by motor vehicles if the vehicles are 
operated under a franchise granted by a municipality and in conjunc- 
tion with, or as a part of, a street, suburban, or interurban railway, or 
in lieu of either thereof, for the public for compensation; and 

(vi) Maintaining a sewage collection system or a sewage treatment 
plant, intercepting sewers, outfall sewers, force mains, pumping 
stations, ejector stations, and other appurtenances necessary or 
useful for the collection or treatment, purification, and disposal of the 
liquid and solid waste, sewage, night soil, and industrial waste. 
However, nothing in this subdivision (9) shall be construed to include 
sewerage facilities and equipment of cities and towns in the definition 
of public utility. The term “public utility” shall not include any entity 
described by this subdivision (9) which meets any of the following 
criteria: 

(a) All property owners’ associations whose facilities are enjoyed 
only by members of that association or residents of the community 
governed by that association; 

(b) An entity whose annual operating revenues would cause the 
entity to be classified as a Class B or lower sewer company pursuant 
to the uniform system of accounts adopted by the Arkansas Public 
Service Commission; or 

(c) All improvement districts. 

(B) The term “public utility”, as used for rate-making purposes 
only: 

(i) Shall include persons and corporations or their lessees, trust- 
ees, and receivers producing, generating, transmitting, delivering, or 
furnishing any of the services set forth in subdivisions (9)(A)(i) and 
(ii) of this section to any other person or corporation for resale or 
distribution to or for the public for compensation; and 

(ii) Shall not include persons or corporations providing cellular 
telecommunications service and not providing any other public utility 
service in this state, unless the commission finds by order, after 
notice and hearing and upon substantial evidence, and which shall 
not take effect pending appeal therefrom, that the public interest 
requires the application of some or all of the provisions of this 
subdivision (9) to such persons or corporations. 
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(C) The term “public utility’, as to any public utility defined in 
subdivisions (9)(A)(G), Gi), and (vi) of this section, shall not include 
any person or corporation who or which furnishes the service or 
commodity exclusively to himself or herself or itself, or to his or her 
or its employees or tenants, when the service or commodity is not 
resold to or used by others. 

(D) Any other provision of law to the contrary notwithstanding, 
the term “public utility” shall not include an exempt wholesale 
generator as defined in subdivision (5) of this section. 

(KE) The term “public utility”, as to any public utility defined in 
subdivision (9)(A)(ii) of this section, shall not include any person or 
corporation who or which: 

(i) Furnishes the services exclusively to himself or herself or itself, 
or to employees; or 

(ii) Furnishes the services: 

(a) To persons who are temporary residents or guests in a hotel or 
motel owned by him or her or it; 

(6) Patients in a hospital owned by him or her or it; or 

(c) Students of a public or private institution of higher learning 
who reside in housing provided by that institution. 

(F)G) Notwithstanding the foregoing provisions of this subdivision 
(9), the term “public utility” shall not include any person or corpora- 
tion owning any interest in equipment or facilities used for any of the 
purposes specified in subdivision (9)(A)() or subdivision (9)(B) of this 
section, provided that: 

(a) The interest in the equipment or facilities is leased under a net 
lease directly to a public utility or to a person or corporation that is 
exempt from regulation as a public utility, either as a sole lessee or 
joint lessee with one (1) or more other public utilities or persons or 
corporations so exempt; 

(b) The person or corporation is otherwise primarily engaged in 
one (1) or more businesses other than the business of a public utility 
or iS a person or corporation all of whose equity or beneficial 
ownership is held by one (1) or more persons or corporations so 
engaged, either directly or indirectly; 

(c) If the lessee is a public utility, the lease to it has been 
authorized or approved by the Arkansas Public Service Commission; 

(d) The lease of the interest in the equipment or facilities extends 
for an initial term of not less than ten (10) years, except for 
termination of the lease upon events set forth in the lease, unless any 
shorter term specified in the lease is not less than two-thirds (24) of 
the then-expected remaining useful life of the equipment or facilities 
or the lease is entered into following termination of a prior lease upon 
the liquidation, reorganization, bankruptcy, or insolvency of the prior 
lessee; and 

(e) The rent reserved under the lease shall not include any amount 
based, directly or indirectly, on revenues or income of the lessee. 
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(ii) For purposes of this subdivision (9)(F), a public utility shall not 
cease to be such by reason of a lease, directly or indirectly, of a part 
or all of its interest in such equipment or facilities to any affiliate. 

(iii) For purposes of this subdivision (9)(F), the term “person or 
corporation” shall include any receiver, trustee, or liquidating agent 
of the person or corporation. 

(iv) The exception of the definition of “public utility” described in 
subdivision (9)(F)(i) of this section shall continue to apply, following 
termination of the lessee’s right to possession or use of the interest in 
the equipment or facilities during the lease term or following termi- 
nation of the lease by the lessee or its trustee pursuant to the 
provisions of section 365 of the Federal Bankruptcy Code or of any 
similar Arkansas or federal statute, for so long as the person or 
corporation referred to in subdivision (9)(F)() of this section does not 
supply electricity directly to the public. In any case, the exception to 
the definition of “public utility” described in subdivision (9)(F)G) of 
this section shall continue to apply for a period of ninety (90) days 
following the termination, except that no change in rates that would 
otherwise be subject to the jurisdiction of the Arkansas Public Service 
Commission shall be effected during the ninety-day period without 
the approval of the Arkansas Public Service Commission. 

(G)G)(a) Within a county not subject to subdivision (9)(G)()(6) of 
this section, a Class B or lower water company or Class B or lower 
sewer company that would otherwise be exempt from the definition of 
“oublic utility” under subdivision (9)(A)Gi)(6) or subdivision 
(9)(A)(vi)(6) of this section shall be included within the term “public 
utility” if the Class B or lower water company or Class B or lower 
sewer company petitions the Arkansas Public Service Commission to 
have the company included. The provisions of this section do not 
apply to a water or sewer company formed under the nonprofit 
corporation laws of this state or any improvement district or water 
distribution district law of this state. 

(6) All Class B or lower water companies or Class B or lower sewer 
companies that would otherwise be exempt from the definition of 
“public utility’ under subdivision (9)(A)@Gi)(6) or subdivision 
(9)(A)(vi)(b) of this section shall be included within the term “public 
utility” if a majority of the customers of the company petition the 
Arkansas Public Service Commission to have the company included. 
The Arkansas Public Service Commission shall determine the suffi- 
ciency of the petition at a public hearing. The water or sewer 
company or any customer of the company may appear and present 
evidence on the sufficiency of the petition. The provisions of this 
section do not apply to a water or sewer company formed under the 
nonprofit corporation laws of this state or any improvement district 
or water distribution district law of this state. 

(ii) The Arkansas Public Service Commission shall adopt rules 
governing the petition process. 
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(iii) A Class B or lower water company or Class B or lower sewer 

company shall provide the Arkansas Public Service Commission a list 
of metered customers upon request. 

(H) The term “public utility”, as to any public utility defined in 
subdivision (9)(A)(i) of this section, does not include a person or 
corporation that furnishes compressed natural gas as a motor fuel to 
or for the public for compensation and is not otherwise a public 
utility; 

(10) “Rate” means and includes every compensation, charge, fare, 
toll, rental, and classification, or any of them, demanded, observed, 
charged, or collected by any public utility for any service, products, or 
commodity offered by it as a public utility to the public and means and 
includes any rules, regulations, practices, or contracts affecting any 
compensation, charge, fare, toll, rental, or classification; 

(11) “Securities” means capital stock of all classes and all evidences 
of indebtedness secured or unsecured by lien upon capital assets or 
revenues, not including, however, any obligation falling due on or before 
a fixed date that is not more than one (1) year after the date of its 
issuance and not secured by a lien upon capital assets or revenues; and 

(12) “Service” includes any product or commodity furnished and the 
plant, equipment, apparatus, appliances, property, and facilities em- 
ployed by any public utility in performing any service or in furnishing 
any product or commodity devoted to the public purposes of the utility 


and to the use and accommodation of customers or patrons. 


History. Acts 1935, No. 324, § 1; Pope’s 
Dig., § 2064; Acts 1967, No. 234, § 4; 
ISTS.NOm 25, Soles lOSb No abdomen: 
1985, No. 1084, § 1; A.S.A. 1947, § 73- 
201; Acts 1987 (1st Ex. Sess.), No. 37, 
§§ 1, 2; 1988 (4th Ex. Sess.), No. 21, § 1; 
1989,.Now 53,78) 151989) (Nom952, Sel; 
199. Nows54 901 1909 LENO LOS (asa 
1997, No. 305, § 1; 1999, No. 1822; § 1; 
2013, No. 662, §§ 1-3; 2013, No. 1133, 
§§ 1, 2; 2015, No. 380, § 1. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Transportation Safety 
Agency have been changed to the Arkan- 
sas State Highway and Transportation 
Department. Acts 1989 (1st Ex. Sess.), No. 
67, § 23, and Acts 1989 (1st Ex. Sess.), No 
153, §§ 2 and 3, abolished the Transpor- 
tation Safety Agency and transferred all of 
its authority (including regulatory author- 
ity), rights, powers, duties, records, and 
property to the Arkansas State Highway 
and Transportation Department. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 


any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

As codified, subdivision (3) of this sec- 
tion contained additional language that 
read as follows: “(B) One (1) of the com- 
missioners of the Transportation Safety 
Agency with respect to the particular pub- 
lic utilities and matters over which that 
agency has jurisdiction;” 

Acts 1989 (1st Ex. Sess.), No. 67, § 23, 
and Acts 1989 (1st Ex. Sess.), No 153, §§ 2 
and 3, have rendered that language obso- 
lete, and it has accordingly been decodi- 
fied. 

Publisher’s Notes. Acts 1991, by iden- 
tical Acts Nos. 854 and 1037, § 2, 
provided: “This act is intended to relieve 
cellular telecommunications providers of 
the obligation to file tariffs with the Ar- 
kansas Public Service Commission in or- 
der to change prices or service offerings. 
Nothing in this act shall be construed to 
limit or affect the authority of the Com- 
mission to regulate the division of rev- 
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enues among telecommunications carri- 
ers, including cellular carriers.” 

Amendments. The 2013 amendment 
by No. 662 substituted “Class B” for 
“Class C” throughout (9); in (9)(A)(ii)(o) 
and (9)(A)(vi)(6), substituted “An entity” 
for “All entities”, “the entity” for “them”, 
and “company” for “companies”; in 
(9)(A)(i)(6), “includes” for “shall include”, 
“that” for “which”, “Arkansas Public Ser- 
vice Commission’s” for “commission’s”, 
and “if” for “provided that”, and deleted 
“must have” preceding “had combined”; 
inserted “subdivision” preceding 
“O)ANvi)(b)” in = (9(G)G)(a) and 
(9)(G)G)(6); and substituted “rules” for 
“regulations” in (9)(G)(ii). 

The 2013 amendment by No. 1133, in 
(4), substituted “without limitation” for 
“but is not limited to” and inserted “and a 
limited liability company”; redesignated 
part of the introductory language of (5) as 
(5)(A); redesignated former (5)(A) as (B); 
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deleted former (5)(B); inserted “that” at 
the end of the introductory language of 
(5); in (5)(A), inserted “Is” at the begin- 
ning, deleted “and” preceding “exclu- 
sively” and “who” from the end. 

The 2015 amendment added (9)(H). 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 
316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 

U.S. Code. Section 365 of the federal 
Bankruptcy Code, referred to in this sec- 
tion, is codified as 11 U.S.C. § 365. 


CASE NOTES 


ANALYSIS 


In General. 
Jurisdiction. 

Class C Water Utilities. 
Gross Earnings. 

Public Utility. 


In General. 

Legislature cautiously amended the 
definitions of this section in 1973 in order 
not to infringe upon or modify the power 
to set sewer rates previously granted to 
cities and towns; the legislature did not 
intend to grant additional authority to 
cities and towns to establish sewer rates 
subject to the review of the Arkansas 
Public Service Commission. City of Ft. 
Smith v. O.K. Foods, Inc., 293 Ark. 379, 
738 S.W.2d 96 (1987). 


Jurisdiction. 

Supreme Court of Arkansas granted a 
gas utility company’s writ of prohibition 
from a county court’s denial of the compa- 
ny’s motion to dismiss finding that the 
Arkansas Public Service Commission had 
sole and exclusive jurisdiction under 
§ 23-4-201(a)(1) over Arkansas residen- 
tial gas customers’ claims that they were 
being charged too much for natural gas 
because of the company’s alleged fraudu- 


lent conduct. Centerpoint Energy, Inc. v. 
Miller County Circuit Court, 370 Ark. 190, 
258 S.W.3d 336 (2007). 


Class C Water Utilities. 

When the General Assembly deregu- 
lated Class C water utilities in 1987, it 
also nullified by implication any exclusive 
franchises which may have otherwise 
been in existence pursuant to a certificate 
of convenience and necessity. Sebastian 
Lake Pub. Util. Co. v. Sebastian Lake 
Realty, 325 Ark. 85, 923 S.W.2d 860 
(1996). 


Gross Earnings. 

The annual fee collected from each util- 
ity by the Arkansas Public Service Com- 
mission pursuant to § 23-3-110, and 
based on the utility’s “gross earnings” as 
defined in this section applies only to 
intrastate services provided by the utility, 
since the plain language of the definition 
calls for assessment only on services “sup- 
plied in this state.” Arkansas Pub. Serv. 
Comm’n v. Allied Tel. Co., 274 Ark. 478, 
625 S.W.2d 515 (1981). 


Public Utility. 

Court held that television transmission 
is an integral part of the telephone and 
telegraph business as it has developed 
and exists, and the fact that the pay 
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television form of picture and sound trans- 
mission required installation of special 
equipment to provide the service does not 
militate against the conclusion that the 
telephone company is providing telephone 
or telegraph service. Independent Theatre 
Owners, Inc. v. Arkansas Pub. Serv. 
Comm’n, 235 Ark. 668, 361 S.W.2d 642 
(1962). 

A determinative characteristic of a pub- 
lic utility is that of service to, or readiness 
to serve, an indefinite public, or a portion 
of the public. Arkansas Charcoal Co. v. 
Arkansas Pub. Serv. Comm’n, 299 Ark. 
359, 773 S.W.2d 427 (1989). 

It is not the number of customers served 
which is determinative of public utility 
status, but rather whether a personal 
company holds itself out to serve all who 
wish to avail themselves of the service. 
Arkansas Charcoal Co. v. Arkansas Pub. 
Serv. Comm’n, 299 Ark. 359, 773 S.W.2d 
427 (1989). 

Where company that leased toilets did 
not prove that it was regulated by the 
Arkansas Public Service Commission or 
the Arkansas Transportation Commis- 
sion, that a city, state board, or commis- 
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sion had authorized it to service a terri- 
tory, or that its rates were regulated by an 
official agency, it failed to prove that it was 
a public utility as contemplated by this 
section. Weiss v. Best Enters., Inc., 323 
Ark. 712, 917 S.W.2d 543 (1996). 

In litigation between landowners and 
the city over the scope of a utility ease- 
ment and rights of ingress and egress to 
service a telecommunications facility, it 
was irrelevant whether cellular communi- 
cations businesses were included within 
the term “public utility” as defined by this 
section since this definition related only to 
ratemaking by the Arkansas Public Ser- 
vice Commission. Bishop v. City of Fay- 
etteville, 81 Ark. App. 1, 97 S.W.3d 913 
(2003). 

Cited: Southwestern Elec. Power Co. v. 
Coxsey, 257 Ark. 534, 518 S.W.2d 485 
(1975); Redfield Tel. Co. v. Arkansas Pub. 
Serv. Comm'n, 273 Ark. 498, 621 S.W.2d 
470 (1981); Southwestern Bell Tel. Co. v. 
Arkansas Pub. Serv. Comm’n, 58 Ark. 
App. 145, 946 S.W.2d 730 (1997); SEECO, 
Inc. v. Hales, 341 Ark. 673, 22 S.W.3d 157 
(2000). 


23-1-102. Construction of Acts 1935, No. 324 — Interstate com- 
merce excepted. 


(a) Nothing in this act shall be construed as repealing § 14-234-201 
et seq. or any part thereof. 

(b) Neither this act nor any of its provisions shall apply, or be 
construed to apply, to commerce with foreign nations or commerce 
among the several states of the United States except insofar as such an 
application or construction of this act may be permitted under the 
provisions of the United States Constitution and the acts of the United 


States Congress. 


History. Acts 1935, No. 324, §$ 9, 70; 
Pope’s Dig., § 2072; A.S.A. 1947, §§ 73- 
203, 73-263n. 


Meaning of “this act”. See note to 
§ 23-1-101. 


CASE NOTES 


ANALYSIS 


Effect of Act. 
Telephone Rates. 


Effect of Act. 

Acts 1935, No. 324 is cumulative of 
practically all other regulatory enact- 
ments except those directly and expressly 


repealed. Southwestern Bell Tel. Co. v. 
Matlock, 195 Ark. 159, 111 S.W.2d 500 
(1937). 


Telephone Rates. 

Order of commission fixing rates in Ar- 
kansas of telephone company which main- 
tained integrated exchange in both Ar- 
kansas and Texas did not interfere with 
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interstate commerce within the meaning enjoin such order of the commission. Gen- 
of the federal Johnson Act, and federal eral Tel. Co. v. Robinson, 132 F. Supp. 39 
district court did not have jurisdiction to (E.D. Ark. 1955). 


23-1-103. Compliance with Acts 1935, No. 324, and regulations of 
commission required — Penalties for noncompli- 
ance. 


(a) Every public utility and every person or corporation shall obey 
and comply with every requirement of this act and of every order, 
decision, direction, rule, or regulation made or prescribed by the 
commission in the matters specified or any other matter in any way 
relating to or affecting the business of any public utility. The commis- 
sion shall do everything necessary or proper in order to secure compli- 
ance with, and observance of, every order, decision, direction, rule, or 
regulation by all officers, agents, and employees of every public utility. 

(b)(1) Upon a finding by the commission that any jurisdictional 
water, gas, telephone, or electric public utility has knowingly, willfully, 
and purposefully violated any of the provisions of this act, by agent or 
otherwise, the commission shall assess a civil sanction of one thousand 
dollars ($1,000) on the utility. 

(2) Each instance of violation shall constitute a separate violation. 
However, in case of a continued violation, each day’s continuance 
thereof shall not be deemed to be a separate and distinct violation. 

(3) The power and authority of the commission to impose civil 
sanctions are not to be affected by any other civil or criminal proceed- 
ing, concerning the same violation, nor shall the imposition of the 
sanction preclude the commission from imposing other sanctions which 
are provided for by law. 

(4) The proceeds from the civil sanctions imposed under this subsec- 
tion shall be deposited into the State Treasury as special revenues and 
credited to the Public Service Commission Fund. 

(5) The imposition of a civil sanction under this subsection is subject 
to review by the commission and by the Court of Appeals in the manner 
provided by §§ 23-2-422 — 23-2-424. 


History. Acts 1935, No. 324, $ 61; Meaning of “this act”. See note to 
Pope’s Dig., § 2121; Acts 1985, No. 688, § 23-1-101. 
§ 3; A.S.A. 1947, §§ 73-257. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


CASE NOTES 
ANALYSIS In General. 
The “orders” referred to in subsection 
In General. (a) of this section are not restricted to any 
Civil Liability. particular act, but rather this section re- 


Willful Violation. quires every public utility to obey and 
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comply with every Arkansas Public Ser- 
vice Commission order in any way relat- 
ing to or affecting the business of a public 
utility. Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 68 Ark. App. 
148, 5 S.W.3d 484 (1999). 

Civil Liability. 

Penalty may be inflicted for all viola- 
tions of the provisions of the act, but there 
is no provision therein making any utility 
liable in special damages to a customer for 
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failure to render adequate service. South- 
western Bell Tel. Co. v. Norwood, 212 Ark. 
763, 207 S.W.2d 733 (1948). 


Willful Violation. 

It is not necessary for the Arkansas 
Public Service Commission to find “evil 
intent” in order to find a willful violation 
of subsection (b) of this section. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 68 Ark. App. 148, 5 S.W.3d 
484 (1999). 


23-1-104. Compelling compliance with provisions of Acts 1935, 
No. 324, and orders. 


The commission shall have the right, and it is made its duty, to file 
suit against any person or corporation in any court of competent 
jurisdiction by mandamus proceedings to compel compliance with the 
provisions of this act or any order of the commission or, by injunction 
proceedings, to prevent violations of this act or any order of the 
commission. 


History. Acts 1935, No. 324, § 36; Meaning of “this act”. See note to 


Pope’s Dig., § 2099; A.S.A. 1947, § 73-  § 23-1-101. 
pee isy 
Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
CASE NOTES 


Authority. 

Although this section authorized the 
Arkansas Public Service Commission to 
take action to enforce its orders, such 


the court for enforcement of its rights 
under existing certificate of convenience 
and necessity. Southwestern Elec. Power 
Co. v. Coxsey, 257 Ark. 534, 518 S.W.2d 


authority was not exclusive of the right of 485 (1975). 
a certificate holder to likewise resort to 
23-1-105. False testimony or reports — False or misleading 


records, memoranda, etc. — Penalty. 


Any person who gives false testimony at any hearing held by the 
commission, a commissioner, or an examiner or who makes false reports 
to the commission, when the testimony and reports are required by this 
act or any lawful order or rule of the commission, who makes any false 
entries upon the books or records of any public utility, or who makes or 
preserves any false or misleading vouchers, memoranda, or records 
showing the nature of, or purpose for, the disbursement of funds of 
public utilities, shall be deemed guilty of a felony and upon conviction 
shall be confined in the penitentiary for a period of not less than one (1) 
year nor more than ten (10) years for every offense. 
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History. Acts 1935, No. 324, § 61; the terms “commission” and “commis- 
Pope’s Dig., § 2121; A.S.A. 1947, § 73- sioner,” see § 23-1-101. 
257. Meaning of “this act”. See note to 
Publisher’s Notes. For definition of § 23-1-101. 


23-1-106. Penalties cumulative — Recovery of penalty not bar to 
further penalty or criminal prosecution. 


(a) All penalties accruing under this act shall be cumulative. 

(b) A suit for the recovery of one (1) penalty shall not be a bar to, or 
affect, the recovery of any other penalty or forfeiture, nor shall it be a 
bar to any criminal prosecution against any public utility or any officer, 
director, agent, or employee thereof or against any other corporation or 
person. 


History. Acts 1935, No. 324, § 63; Meaning of “this act”. See note to 
Pope’s Dig., § 2128; A.S.A. 1947, § 73- § 23-1-101. 
259. 


23-1-107. Acts of agent, employee, or officer are acts of corpora- 
tion. 


In construing and enforcing the provisions of this act relating to 
penalties, the act, omission, or failure of any officer, agent, or employee 
of any corporation shall in every case be deemed to be also the act, 
omission, or failure of the corporation or person. 


History. Acts 1935, No. 324, § 65; Meaning of “this act”. See note to 
Pope’s Dig., § 2125; A.S.A. 1947, § 73- § 23-1-101. 
261. 


23-1-108. Jurisdiction and venue of actions. 


(a) Nothing in this act shall be construed to in any way restrict the 
jurisdiction of any court of equity. 

(b) Any action brought by or against the commission of which a court 
of equity has jurisdiction under the Arkansas Constitution may be 
brought either in equity or at law. However, all actions, whether in 
equity or at law, against the commission shall be brought in the Pulaski 
County Circuit Court. 


History. Acts 1935, No. 324, $ 66; Meaning of “this act”. See note to 
Pope’s Dig., § 2126; A.S.A. 1947, § 73-  § 23-1-101. 
262. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-1-109. Actions for penalties, fees, and assessments. 


Actions to recover penalties and all assessments and fees under this 
act shall be brought in the name of the State of Arkansas, in relation of 
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the Arkansas Public Service Commission, in any court of competent 
jurisdiction by the attorney member of the commission. 


History. Acts 1935, No. 324, § 64; Meaning of “this act”. See note to 
Pope’s Dig., § 2124; A.S.A. 1947, § 73- § 23-1-101. 
260. 


23-1-110. Actions tried without jury — Exceptions. 


All actions brought under the terms of this act by or against the 
commission in any circuit court, except those to recover penalties, 
forfeitures, and fees, shall be tried and determined by the court without 
the intervention of a jury. 


History. Acts 1935, No. 324, § 66; Meaning of “this act”. See note to 
Pope’s Dig., § 2126; A.S.A. 1947, § 73- § 23-1-101. 
262) 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-1-111. Copies of official papers as evidence. 


Copies of official documents and orders filed or deposited according to 
law in the office of the commission certified by a commissioner or by the 
secretary under the official seal of the commission to be true copies of 
the original shall be evidence in like manner as the originals in all 
matters before the commission and in the courts of this state. 


History. Acts 1935, No. 324, § 67; Publisher’s Notes. For definition of 
Pope’s Dig., § 2127; A.S.A. 1947, § 73- the terms “commission” and “commis- 
263. sioner,” see § 23-1-101. 


RESEARCH REFERENCES 


Ark. L. Rev. Documentary Evidence — 
Arkansas, 15 Ark. L. Rev. 79. 


23-1-112. Contracts in violation of Acts 1935, No. 324, or commis- 
sion’s order. 


(a) Any contract made in violation of this act or any lawful order of 
the commission shall be void and subject to cancellation and recoup- 
ment by action in any court of competent jurisdiction. 

(b) Where a contract is made contrary to the provisions of this act or 
any lawful order of the commission, the commission, after notice and 
hearing, may order the public utility to take steps within ten (10) days 
to recover the funds or assets thus illegally loaned or transferred by 
action in a court of competent jurisdiction or to take such other 
proceedings as may be effective to release the public utility from any 
such contract. 
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History. Acts 1935, No. 324, § 39; Meaning of “this act”. See note to 
Pope’s Dig., § 2102; A.S.A. 1947, § 73- § 23-1-101. 
238. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-1-113. Indeterminate permits granted under Acts 1919, No. 
571. 


(a) All indeterminate permits and any rights, powers, privileges, or 
immunities thereunder, granted to, received by, or otherwise acquired 
by public utilities pursuant to authority granted by or under the 
provisions of Acts 1919, No. 571, are expressly declared to be assign- 
able. 

(b) All assignments and transfers of such indeterminate permits, or 
of any right, power, privilege, or immunity existing under or created by 
Acts 1919, No. 571, made by the holders or owners of such permits prior 
to June 13, 1929, are declared to be valid and effective. 

(c)(1) Neither the adoption of this section nor anything contained in 
it shall be construed or understood to mean that such indeterminate 
permits or the rights, powers, privileges, or immunities created or 
existing under Acts 1919, No. 571, were not assignable and transferable 
prior to the adoption of this section. 

(2) This section shall not be construed as relieving any public utility 
from the terms of any existing contract or as enlarging or increasing in 
any manner any right or privilege granted under any indeterminate 
permit or franchise. 


History. Acts 1929, No. 284,§ 1;Pope’s §§ 23-1-114, 23-2-302, 23-2-309, 23-2-311, 
Dig., § 1938; A.S.A. 1947, § 73-266. 23-2-313, 23-3-118, 23-4-101, 23-4-104, 

Publisher’s Notes. Acts 1919, No.571, 23-4-110, 23-12-104, 23-12-301, 23-12- 
referred to in this section, is codified as 302. 


23-1-114. Civil sanctions for violation of Acts 1919, No. 571, and 
Acts 1921, No. 124. 


(a) Upon a finding by the Arkansas Public Service Commission that 
any jurisdictional water, gas, telephone, or electric public utility by 
agent or otherwise has knowingly, willfully, and purposefully violated 
any of the provisions of this act, the commission shall assess a civil 
sanction of one thousand dollars ($1,000) on that utility. Each instance 
of violation shall constitute a separate violation. However, in case of a 
continued violation, each day’s continuance shall not be deemed to be a 
separate and distinct violation. 

(b) The power and authority of the commission to impose these civil 
sanctions are not to be affected by any other civil or criminal proceeding 
concerning the same violation, nor shall the imposition of the civil 
sanction preclude the commission from imposing other sanctions which 
are provided for by law. 
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(c) The proceeds from the civil sanctions imposed under this section 
shall be deposited into the State Treasury as special revenues and 
credited to the Public Service Commission Fund. 

(d) The imposition of a civil sanction under this section is subject to 
review by the commission and by the Court of Appeals in the manner 
provided by §§ 23-2-422 — 23-2-424. 


History. Acts 1919, No. 571, § 30;C. & 
M. Dig., § 1696; Acts 1921, No. 124, § 16; 
Pope’s Dig., § 2015; Acts 1985, No. 688, 
§ 4; A.S.A. 1947, § 73-125. 

Publisher’s Notes. Acts 1919, No. 571, 
§ 32, provided, in part, that the provi- 
sions of the act were in addition to and 
supplemental to the statutes then in force. 

Meaning of “this act”. The words 
“this act” probably refer to both Acts 1919, 


No. 571 and Acts 1921, No. 124, which are 
codified as §§ 23-1-114, 23-2-302, 23-2- 
309, 23-2-311, 23-2-313, 23-3-113, 23-4- 
101, 23-4-104, 23-4-110, 23-12-104, 23-12- 
301, 23-12-302 and as §§ 14-200-110, 14- 
200-112, 23-1-114, 23-2-302, 23-2-309, 23- 
2-311, 23-2-313, 23-2-425, 23-3-113, 23-4- 
101, 23-4-104, 23-4-110, 23-12-104, 
respectively. 


23-1-115. Citizens band radio equipment. 


(a)(1) Citizens band radio equipment shall not be used unless that 
equipment is certified by the Federal Communications Commission. 

(2) Citizens band radio equipment shall not be operated on a fre- 
quency between twenty-four megahertz (24 MHz) and thirty-five mega- 
hertz (85 MHz) without authorization from the commission. 

(b) Nothing in this section shall be construed to affect any radio 
station that is licensed by the commission under 47 U.S.C. § 301. 

(c)(1) A first violation of this section is a violation punishable by a 


fine of one hundred dollars ($100). 


(2) A second or subsequent violation of this section is a violation 
punishable by a fine not to exceed one thousand dollars ($1,000). 


History. Acts 2001, No. 1432, § 1; 
2005, No. 1994, § 145. 


CHAPTER 2 
REGULATORY COMMISSIONS 


SUBCHAPTER. 
1. ARKANSAS PUBLIC SERVICE COMMISSION. 
2. TRANSPORTATION. 


3. GENERAL REGULATORY AUTHORITY OF COMMISSIONS. 


4. PRocEDURE BEFORE COMMISSIONS. 


Publisher’s Notes. Acts 1883, No. 114, 
§ 44, p. 199, established a Board of Rail- 
road Commissioners which was to assess 
railroad property for taxation. Its duties 
were transferred to the Arkansas Tax 
Commission by Acts 1909, No. 257, p. 764. 
Acts 1899, No. 53, p. 82, established a 


Railroad Commission which was to regu- 
late carrier rates. This commission was 
succeeded by the Arkansas Corporation 
Commission established by Acts 1919, No. 
571, which in turn was succeeded by the 
Arkansas Railroad Commission, estab- 
lished by Acts 1921, No. 124. The Arkan- 
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sas Tax Commission established by Acts 
1909, No. 257 was abolished by Acts 1923, 
No. 343 and certain of its duties were 
transferred to the Arkansas Railroad 
Commission; however, those duties were 
again transferred to a newly created Ar- 
kansas Tax Commission by Acts 1927, No. 
129. The Arkansas Railroad Commission 
was succeeded by the Arkansas Corpora- 
tion Commission created by Acts 1933, 
No. 12; the Arkansas Tax Commission and 
the Commissioner of Conservation and 
Inspection were abolished and some of 
their duties were transferred to the Ar- 
kansas Corporation Commission. 

Acts 1935, No. 324, created a Depart- 
ment of Public Utilities within the Arkan- 
sas Corporation Commission in which was 
vested all powers and duties conferred on 
the Arkansas Corporation Commission 
with respect to public utilities by Acts 
1919, No. 571, Acts 1921, No. 124, and 
Acts 1933, No. 12. Section 19 of the act 
provided that Acts 1935, No. 324 would 
control if any of the powers, duties, or 
authority so imposed conflicted with its 
provisions. 

Acts 1945, No. 40, § 1, in part, changed 
the name of the Arkansas Corporation 
Commission to the Arkansas Public Ser- 
vice Commission, abolished the Depart- 
ment of Public Utilities, and conferred all 
authority, rights, privileges, etc., of both 
the Department of Public Utilities and the 
Arkansas Corporation Commission upon 
the Arkansas Public Service Commission. 
It further provided that all taxes, assess- 
ments, and fees levied by state law for the 
support of the Department of Public Utili- 
ties and the Arkansas Corporation Com- 
mission would be enforced and collected 
and paid into the State Treasury as pro- 
vided in the act. 

Acts 1949, No. 191, created the Arkan- 
sas Tax Commission to which were trans- 
ferred the powers and duties of the Arkan- 
sas Public Service Commission relating to 
tax laws; the Arkansas Tax Commission 
was abolished and its duties were trans- 
ferred to the Arkansas Public Service 
Commission by Acts 1951, No. 155. 

Acts 1957, No. 132, § 3, transferred the 
powers and duties of the Arkansas Public 
Service Commission with respect to the 
regulation of transportation for compen- 
sation, safety of operation of public carri- 


ers, certification and review of assessment 
for ad valorem taxation, and matters con- 
cerning rates, charges, and services of 
carriers upon the Arkansas Commerce 
Commission. The section abolished the 
Transportation Division of the Arkansas 
Public Service Commission effective upon 
the appointment and qualification of the 
members of the Arkansas Commerce 
Commission and transferred the rights, 
privileges, etc., of the Transportation Di- 
vision to the Arkansas Commerce Com- 
mission. 

The taxing powers of the Arkansas Pub- 
lic Service Commission were transferred 
to the Arkansas Assessment Coordination 
Department pursuant to Acts 1957, No. 
234, § 5. Subsequently, Acts 1959, No. 
245, § 1, transferred these powers includ- 
ing the assessment and equalization of 
properties of public carriers from the Ar- 
kansas Assessment Coordination Depart- 
ment to the Arkansas Public Service Com- 
mission. 

Acts 1971, No. 38, § 16 [repealed], 
changed the name of the Arkansas Com- 
merce Commission to the Arkansas Trans- 
portation Commission and transferred 
both the Arkansas Transportation Com- 
mission and the Arkansas Public Service 
Commission to the Department of Com- 
merce by a type 1 transfer. 

Acts 1983, No. 691, § 1, abolished the 
Department of Commerce. The Arkansas 
Public Service Commission and the Ar- 
kansas Transportation Commission were 
detached from the Department of Com- 
merce to be independent agencies of state 
government functioning in the same man- 
ner as they had functioned prior to their 
transfer to the Department of Commerce, 
by Acts 1983, No. 691, §§ 5 and 12, re- 
spectively. 

The Arkansas Transportation Commis- 
sion was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23 and Acts 1989 
(1st Ex. Sess.), No. 153, §$ 2, 3, abolished 
the board and the agency and transferred 
their powers, functions, and duties to the 
State Highway Commission and the Ar- 
kansas State Highway and Transporta- 
tion Department, respectively. 

Cross References. Regulation of car- 
riers, Ark. Const., Art. 17, § 10. 
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RESEARCH REFERENCES 


ALR. Validity and construction of stat- 
utes or ordinances regulating telephone 
answering services. 35 A.L.R.3d 1430. 

State regulation of radio paging service. 
44 A.L.R.4th 216. 

Incidental provision of utility services, 
by party not in that business, as subject to 
regulation by state regulatory authority. 
85 A.L.R.4th 894. 

Incidental provision of transportation 
services, by party not primarily in that 
business, as common carriage subject to 


state regulatory control. 87 A.L.R.4th 638. 

Public service commission’s implied au- 
thority to order refund of public utility 
revenues. 41 A.L.R.5th 783. 

Am. Jur. 13 Am. Jur. 2d, Carriers, § 26 
et seq. 

64 Am. Jur. 2d, Pub. Util., § 143 et seq. 

C.J.S. 13 C.J.S., Carriers, § 17 et seq. 
and § 329 et seq. 

73B C.J.S., Pub. Util., § 151 et seq. 


CASE NOTES 


Administration of Law. 
The administration of Acts 1935, No. 
324 is delegated to the commission and 


not to the courts. Arkansas Power & Light 
Co. v. Arkansas Pub. Serv. Comm’n, 226 
Ark. 225, 289 S.W.2d 668 (1956). 


SUBCHAPTER 1 — ARKANSAS PUBLIC SERVICE COMMISSION 


SECTION. 

23-2-101. 
23-2-102. 
23-2-103. 


Members generally. 

Special commissioners. 

Offices — Place of hearings and 
investigations. 

Quorum. 

Employees generally. 

Assistant general counsel. 

Commissioners and employees 
— Activities restricted. 

Costs of operation and mainte- 
nance. 


23-2-104. 
23-2-105. 
23-2-106. 
23-2-107. 


23-2-108. 


Preambles. Acts 1957, No. 75 con- 
tained a preamble which read: “Whereas, 
there are many matters now pending be- 
fore the Public Service Commission in- 
volving rate structures affecting many 
citizens of our State which should be prop- 
erly adjudicated before July 1, 1957; and 

“Whereas, the Public Service Commis- 
sion is found to be not sufficiently staffed 
insofar as general counsel is concerned for 
the handling of this substantial increase 
in cases; and 

“Whereas, for the Public Service Com- 
mission to function properly, additional 
counsel is needed; 

“Now, therefore....” 


SECTION. 

23-2-109. Expenses of commission. 

23-2-110. Payment of expenses and sala- 

ries. . 

Salaries and expenses — Time 

of payment. 

23-2-112. Rural and Community Liaison 
— General job responsi- 
bilities. 

23-2-113. Registration as lobbyist — 
Time limit for eligibility. 


23-2-111. 


Effective Dates. Acts 1899, No. 53, 
§ 31: effective on passage. 

Acts 1899, No. 119, § 10: effective on 
passage. 

Acts 1945, No. 40, § 6: Feb. 12, 1945. 
Emergency clause provided: “It has been 
found and is hereby declared by the Gen- 
eral Assembly of the state of Arkansas 
that revenues to be collected in the future 
will be materially diminished, and it has 
also been found that there is urgent need 
for immediate economies and more effi- 
cient operation of the various depart- 
ments of state; and that consolidation of 
the agencies hereinbefore provided will 
make for more efficient operation and, at 
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the same time, effect such economies that 
the foreseen diminution of future rev- 
enues will, in part, be offset by the econo- 
mies so to be effected by such consolida- 
tion; and that only the enactment of this 
bill will provide such economies and effi- 
cient operation. Therefore, an emergency 
is hereby declared to exist, and this act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in force from and after the 
date of its passage and approval.” 

Acts 1957, No. 75, § 3: Feb. 21, 1957. 
Emergency clause provided: “It is found as 
a fact that there is an extremely large 
number of cases and other matters pres- 
ently pending before the Arkansas Public 
Service Commission in which the public 
has a vital interest and as a result the 
present personnel of this agency are se- 
verely overburdened, and whereas many 
of these pending cases will require proper 
preparation and attention before June 30, 
1957, this act is necessary for the preser- 
vation of the public peace, health, and 
safety, and an emergency is hereby de- 
clared and this act shall take effect and be 
in force from and after its passage and 
approval.” 

Acts, 1975, No. 997, § 9: July 1, 1975: 
Emergency clause provided: “It is hereby 
found and determined by the Seventieth 
General Assembly that the Constitution of 
the State of Arkansas prohibits the appro- 
priation of funds for more than a two (2) 
year period; that the effectiveness of this 
Act on July 1, 1975 is essential to the 
operation of the agency for which the 
appropriations in this Act are provided, 
and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1975 could work irreparable harm upon 
the proper administration and providing 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health, and safety shall be in 


23-2-101. Members generally. 
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23-2-101 


full force and effect from and after July 1, 
197): | 

Acts 1979, No. 64, § 4: Feb. 6, 1979. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that there is presently no author- 
ity for the appointment of a special mem- 
ber of the Arkansas Public Service 
Commission to serve on the Commission 
when a regular member is disqualified to 
participate in any matter before the Com- 
mission; that since the Commission is 
composed of only three members, it is in 
the best interests of all persons concerned 
that specific authority be provided for the 
appointment of a special member of the 
Commission to hear and participate in the 
determination of any matter before the 
Commission when a regular member is 
disqualified for any reason; that this Act is 
designed to accomplish this purpose and 
should be given effect immediately. There- 
fore, an emergency is hereby declared to 
exist and this Act being necessary for the 
immediate preservation of the public 
peace, health, and safety shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 2003, No 1821, § 19: July 1, 20038. 
Emergency clause provided: “It is found 
and determined by the General Assembly, 
that the Constitution of the State of Ar- 
kansas prohibits the appropriation of 
funds for more than a two (2) year period; 
that the effectiveness of this Act on July 1, 
2003 is essential to the operation of the 
agency for which the appropriations in 
this Act are provided, and that in the 
event of an extension of the Regular Ses- 
sion, the delay in the effective date of this 
Act beyond July 1, 2003 could work ir- 
reparable harm upon the proper adminis- 
tration and provision of essential govern- 
mental programs. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after July 1, 2003.” 


(a)(1) The Arkansas Public Service Commission shall consist of three 
(3) members to be known as “commissioners”, one (1) of whom shall be 


a lawyer. 
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(2) Each commissioner shall have resided in the state for five (5) 
years and shall be a qualified elector. 

(b) Each commissioner before entering on his or her duties shall take 
the oath prescribed by the Arkansas Constitution, shall swear that he 
or she is not pecuniarily interested in any public utility or affiliate, or 
any public carrier or affiliate therewith, as employee, stockholder, or 
security holder. 

(c) Each commissioner shall execute a bond to the State of Arkansas 
in the sum of ten thousand dollars ($10,000), conditioned for the 
faithful discharge and performance of his or her duties. 

(d)(1) At the expiration of each of the commissioners’ terms, the 
Governor, subject to the approval of the Senate, shall appoint one (1) 
member who shall hold office for a term of six (6) years. 

(2) Each commissioner shall hold office during the term for which he 
or she was appointed and until his or her successor is appointed and 
qualified. 

(e) The Governor shall designate one (1) of the commissioners as 


chair. 


History. Acts 1945, No. 40, § 1; A.S.A. 
1947, §§ 73-101, 73-108, 73-104; Acts 
2013, Nowil4a 9.1 

A.C.R.C. Notes. The operation of sub- 
section (c) of this section was suspended 
by adoption of a self-insured fidelity bond 
program for public officers, officials and 
employees, effective July 20, 1987, pursu- 
ant to § 21-2-701 et seq. The subsection 
may again become effective upon cessa- 


tion of coverage under that program. See 
§ 21-2-703. 

Publisher’s Notes. The terms of the 
members of the Arkansas Public Service 
Commission are arranged so that one 
term expires every two years on January 
14. . 

Amendments. The 2013 amendment 
repealed former (d). 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Appointment. 


Constitutionality. 

Empowering the Governor to appoint 
special Arkansas Public Service Commis- 
sion commissioners, without Senate ap- 
proval, is a valid delegation of authority 
by the legislature to the branch of govern- 
ment that is equipped to execute and 
implement legislative mandates, there- 
fore, § 23-2-102(a) passes constitutional 
muster. Clinton v. Clinton, 305 Ark. 585, 
810 S.W.2d 923 (1991). 


Appointment. 

Upon failure of the Governor to submit 
the name of an appointee to succeed a 
member whose term expired while the 
Senate was in session within five days of 
the occurrence of the vacancy, the Senate 
had no power to make the appointment, 
but the member whose term expired held 
over until an appointment was made by 
the Governor, confirmed by the Senate, 
and the appointee qualified. Walther v. 
McDonald, 243 Ark. 912, 422 S.W.2d 854 
(1968). 

Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 
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23-2-102. Special commissioners. 


(a) When any member of the Arkansas Public Service Commission is 
disqualified for any reason to hear and participate in the determination 
of any matter pending before the commission, the Governor shall 
appoint a qualified person to hear and participate in the decision on the 
particular matter. 

(b) The special member so appointed shall have all authority and 
responsibility with respect to the particular matter before the commis- 
sion as if the person were a regular member of the commission, but he 
or she shall have no authority or responsibility with respect to any 
other matter before the commission. 

(c) A person appointed as a special member of the commission 
pursuant to the provisions of this section shall be entitled to receive per 
diem not to exceed one hundred dollars ($100) for each day spent in 
attending to his or her duties as a special member of the commission. 
This compensation shall be paid from any funds of the commission 
which are available for or may legally be used for paying the per diem. 


History. Acts 1979, No. 64, §§ 1, 2; 
A.S.A. 1947, §§ 73-101.1, 73-101.2. 


CASE NOTES 
ANALYSIS Power of Appointment. 
Even though the Public Service Com- 
Constitutionality. mission is created by the General Assem- 


Power of Appointment. 


Constitutionality. 

Empowering the Governor to appoint 
special Public Service Commission com- 
missioners, without Senate approval, is a 
valid delegation of authority by the legis- 
lature to the branch of government that is 
equipped to execute and implement legis- 
lative mandates, therefore, subsection (a) 
passes constitutional muster. Clinton v. 
Clinton, 305 Ark. 585, 810 S.W.2d 923 
(19911). 


bly and performs legislative functions, the 
General Assembly may still delegate the 
right to appoint commissioners to the 
Governor. Clinton v. Clinton, 305 Ark. 585, 
810 S.W.2d 923 (1991). 

There is nothing that would prohibit the 
Governor from appointing one special 
commissioner without Senate approval, or 
from appointing three special commis- 
sioners. Clinton v. Clinton, 305 Ark. 585, 
810 S.W.2d 923 (1991). 


23-2-103. Offices — Place of hearings and investigations. 


(a) The office of the Arkansas Public Service Commission shall be in 
the State Capitol, but the commission may conduct hearings and make 
investigations anywhere in the different parts of the state when, in the 
opinion of the commission, the hearings will best serve the interest and 
convenience of the public. 

(b) When a formal proceeding to consider a general change or 
modification in the rates and charges of a public utility has been 
initiated before the commission, the commission shall conduct a hear- 
ing for the purpose of receiving public comment in an appropriate 
location or locations within the service territory of the public utility. 


23-2-104 


History. Acts 1945, No. 40, § 1; A.S.A. 
1947, § 73-104; Acts 1999, No. 1072, § 1. 
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CASE NOTES 


Public Comments. 

Although subsection (b) of this section 
required the Arkansas Public Service 
Commission to consider public hearing 
comments before issuing a decision about 
a rate increase, its failure to do so was a 
harmless error when the Commission ad- 
dressed the comments in a later order and 


evidence, and therefore, prejudice to the 
residential ratepayers was not shown. Al- 
though the wording of subsection (b) of 
this section does not state specifically that 
the Commission must have the transcript 
of the public comments before it issues its 
decision, that is clearly the intent of the 
statute. Consumers Utils. Rate Advocacy 


Div. v. Arkansas Pub. Serv. Comm'n, 99 
Ark. App. 228, 258 S.W.3d 758 (2007). 


the State did not argue that the rate 
increase was not supported by substantial 


23-2-104. Quorum. 


The concurrence of two (2) members of the Arkansas Public Service 
Commission shall be necessary for commission action. 


History. Acts 1945, No. 40, § 1; A.S.A. 
1947, § 73-104. 


23-2-105. Employees generally. 


The Arkansas Public Service Commission shall have power to employ 
during its pleasure such officers, examiners, experts, engineers, statis- 
ticlans, accountants, attorneys, inspectors, clerks, and employees as it 
may deem necessary to carry out its proper function or to perform the 
duties and exercise the powers conferred by law upon the commission, 
as may be provided by appropriations of the General Assembly. 


History. Acts 1945, No. 40, § 1; A.S.A. 
1947, § 73-105. 


23-2-106. Assistant general counsel. 


There is established in the Arkansas Public Service Commission the 
positions of two (2) assistant general counsel who shall be well-trained 
attorneys. 


History. Acts 1957, No. 75, § 1; A.S.A. 
1947, § 73-105.1. 


23-2-107. Commissioners and employees — Activities restricted. 


(a) No person while serving as a member or employee of the Arkan- 
sas Public Service Commission shall practice or represent clients before 
any other agency of this state which is engaged in the regulation of any 
business, profession, or trade. 

(b) Nor shall any person while serving as a member or employee of 
the commission represent any person, firm, corporation, or enterprise 
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subject to the regulatory jurisdiction of the commission in any proceed- 
ing before any court or administrative body. 


History. Acts 1975, No. 997, § 7;A.S.A. 
1947, § 73-105.2. 


23-2-108. Costs of operation and maintenance. 


(a) All costs of operation and maintenance of the Arkansas Public 
Service Commission shall be paid by vouchered warrants drawn 
against the General Revenue Fund Account of the State Apportionment 
Fund in the State Treasury from appropriations made for these 
purposes by the General Assembly. 

(b)(1) The commission shall designate one (1) of its officers or 
employees who is familiar with cost accounting methods to keep an 
accurate record of that part of the cost of operation and maintenance of 
the commission having to do with matters relating to the regulation of 
public utilities, such costs hereafter referred to as “utilities costs”. 

(2) In a similar manner, that officer or employee shall keep an 
accurate record of that part of the cost of operation and maintenance of 
the commission having to do with all matters other than those relating 
to the regulation of public utilities. 


History. Acts 1945, No. 40, § 3; A.S.A. 
1947, §§ 73-107, 73-111. 


23-2-109. Expenses of commission. 


All expenses incurred by the Arkansas Public Service Commission 
pursuant to the provisions of this act, including the actual and 
necessary traveling and other expenses and disbursements of the 
commissioners, their officers, and employees incurred while on business 
of the commission, shall be paid from the funds provided for the use of 
the commission after being approved by the commission. 


History. Acts 1945, No. 40, § 2;A.S.A.  23-2-105, 23-2-108, 23-2-109, 23-2-403, 
1947, § 73-106. 23-2-406, 23-2-407, 23-2-409, 23-2-413, 
Meaning of “this act”. Acts 1945, No. 23-2-418, 23-3-109, 23-3-110. 
40, codified as §§ 23-2-101, 23-2-103 — 


23-2-110. Payment of expenses and salaries. 


(a) The expenses of the Arkansas Public Service Commission shall be 
paid from the State Treasury on the warrant of the Auditor of State. 

(b) The clerk of the commission shall make out an itemized account 
of all the expenses incurred by the commission, fees paid for officials for 
issuing and serving notices and process, witness fees, and any other 
expenses actually paid and which are authorized by this act. 

(c) The account shall be examined by the commission and approved 
by it if correct, and the account so approved shall be filed with the 
Auditor of State. 
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(d) The Auditor of State shall issue his or her warrant on the 
Treasurer of State for the amount of the account and deliver the 
warrant to the clerk of the commission, and the Treasurer of State is 
authorized to pay the warrant. 


History. Acts 1899, No. 58, § 21, p.82; edies given in Acts 1899, No. 53, see 
C. & M. Dig., § 1676; Pope’s Dig., § 1986; § 23-4-704. 
A.S.A. 1947, § 73-108. Meaning of “this act”. Acts 1899, No. 
Publisher’s Notes. For applicability of 53, codified as §§ 23-2-110, 23-2-414, 23- 
this section, see §§ 23-4-702 and 23-4- 4.608, 23-4-701 — 23-4-720, 23-11-103, 


703. 23-11-104. 
As to the cumulative nature of the rem- 


23-2-111. Salaries and expenses — Time of payment. 


(a) The salaries and expenses of the Arkansas Public Service Com- 
mission shall be paid monthly upon certificate and vouchers, as 
required by law. 

(b) If it becomes necessary to pay for transportation, costs, or other 
expenses of a similar nature during any current month, the payments 
may be drawn in advance upon certificate of the commissioners. 
However, the payments are to be embraced thereafter in the monthly 
statement to be made as required by law, showing the expenses to have 
been paid. 


History. Acts 1899, No. 119, § 7, p. 194; 
C.& M. Dig., § 1674; Pope’s Dig., § 1984; 
A.S.A. 1947, § 73-110. 


23-2-112. Rural and Community Liaison — General job respon- 
sibilities. 

(a) The Rural and Community Liaison will serve as a two-way 
communication link between the Arkansas Public Service Commission 
and utility customers in Arkansas, particularly those in rural areas. 

(b)(1) The liaison is responsible for: 

(A) Providing information to communities and rural utility cus- 
tomers concerning utility matters within the jurisdiction of the 
commission; and 

(B) Identifying questions and concerns that rural utility customers 
may have concerning utility issues and relaying those concerns to the 
members of the commission and to the commission staff. 

(2) In the performance of these duties, the liaison will work with 
stakeholders in rural areas and communities, including legislators, 
civic and community leaders, customers and customer groups, and 
rural utility personnel. 


History. Acts 2003, No. 1321, § 14. 
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23-2-113. Registration as lobbyist — Time limit for eligibility. 


A member of the Arkansas Public Service Commission is not eligible 
to be registered as a lobbyist under § 21-8-601 et seq. until one (1) year 


after the expiration of the individual’s service on the commission. 


History. Acts 2013, No. 486, § 3. 


SUBCHAPTER 2 — TRANSPORTATION 


SECTION. 

23-2-201. Definitions. 

23-2-202 — 23-2-206. [Repealed.] 

23-2-207. Officers and employees. 

23-2-208. Free transportation of employ- 
ees. 


Publisher’s Notes. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23 and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2, 3, abolished the board and 
the agency and transferred their powers, 
functions, and duties to the State High- 
way Commission and the Arkansas State 
Highway and Transportation Depart- 
ment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided: “On and after the effective date 
of this Act, the Transportation Safety 
Agency shall cease to exist, and all author- 
ity, rights, powers, duties, records, prop- 
erty, unexpended balances of appropria- 
tions, allocations or other funds, 
privileges and jurisdiction of the Trans- 
portation Safety Agency, now prescribed 
by Sections 1 and 2 of Act 572 of 1987 and 
other laws of this State, including, but not 
limited to, the regulation of transporta- 
tion for compensation, safety of operation 
of public carriers, the highway safety pro- 
gram authorized by Act 161 of 1967 or 
Arkansas Code Annotated § 27-73-101, et 
seq., certification and review of assess- 
ment for ad valorem taxation, and mat- 
ters concerning rates, charges, and ser- 
vices of such carriers, are hereby 
expressly conferred upon the Arkansas 
State Highway and Transportation De- 
partment as fully as if so named in any 
law or laws of this State and are hereby 


SECTION. 

23-2-209. Jurisdiction of commission. 
23-2-210. Rules and regulations. 
23-2-211. Proceedings before department. 
23-2-212. Expenses. 


transferred to said Department; all orders 
heretofore issued by the Transportation 
Safety Agency shall remain in full force 
and effect; all actions, proceedings and 
hearings of whatsoever nature, then or 
hereafter pending before the said Trans- 
portation Safety Agency shall be trans- 
ferred to the Arkansas State Highway and 
Transportation Department in the same 
manner and subject to the same incident 
and with the same results as though they 
had originated with the Arkansas State 
Highway and Transportation Depart- 
ment, and all orders, actions, proceedings 
and hearings of whatsoever nature then 
or hereafter pending in the name of the 
Transportation Safety Agency shall sur- 
vive and be continued, heard and deter- 
mined by and in the name of the Arkansas 
State Highway and Transportation De- 
partment; and no rights, privileges, im- 
munities or appropriations made, given or 
granted to or on behalf of the Transporta- 
tion Safety Agency shall lapse or be lost by 
reason of such change of agencies, but 
shall be conferred, transferred and im- 
posed on the Arkansas State Highway and 
Transportation Department, and all furni- 
ture, fixtures, supplies, books, records, 
reports, equipment and funds derived 
from whatever source belonging to the 
Transportation Safety Agency shall be de- 
livered to the Arkansas State Highway 
and Transportation Department and be- 
come its property. The Arkansas State 
Highway and Transportation Depart- 
ment, is hereby authorized to expend 
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monies from the State Highway Depart- 
ment Fund, as such funds may be appro- 
priated to the Department, for the pur- 
poses of fulfilling the duties herein 
transferred to said Department. Wher- 
ever the words ‘Arkansas Transportation 
Commission’ or “Transportation Safety 
Agency are used in any provision of the 
Code, the Acts of Arkansas or any statute, 
directive, rule or regulation, they shall be 
hereafter held and taken to mean the 
Arkansas State Highway and Transporta- 
tion Department.” 

Effective Dates. Acts 1957, No. 132, 
§ 14: Feb. 28, 1957. Emergency clause 
provided: “It has been found and declared 
by the General Assembly of the State of 
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Arkansas that hardships exist due to 
work load on the members and staff of the 
Arkansas Public Service Commission re- 
sulting from the many administrative and 
utility matters which that Commission is 
required to administer; and that the for- 
mation of a separate and distinct Arkan- 
sas Commerce Commission will afford re- 
lief to the Arkansas Public Service 
Commission and expedite handling of 
many and varied cases. Therefore, an 
emergency is declared to exist, and this 
Act being necessary for the preservation 
of the public peace, health and safety, 
shall take effect and be in force from the 
date of its approval.” 


RESEARCH REFERENCES 


Am. Jur. 13 Am. Jur. 2d, Carriers, 
§ 112 et seq. 


23-2-201. Definitions. 


As used in this subchapter, unless the context otherwise requires: 
(1) “Department” means the Arkansas State Highway. and Transpor- 


tation Department; and 


(2) “Transportation” means the carriage of persons and property for 
compensation by air, rail, water, carrier pipelines, or motor carriers. 


History. Acts 1957, No. 1382,§ 1;A.S.A. 
1947, § 73-151. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm'n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 
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23-2-202 — 23-2-206. [Repealed.] 


A.C.R.C. Notes. Former §§ 23-2-202 
— 23-2-204, and 23-2-206, which con- 
cerned the Arkansas Transportation Com- 
mission, were deemed to be superseded by 
§§ 23-2-202 — 23-2-206 as enacted or 
amended by Acts 1987, No. 572 (now re- 
pealed). The superseded sections were de- 
rived from the following sources: 

23-2-202. Acts 1957, No. 132, §§ 2, 4; 
A.S.A. 1947, §§ 73-152, 73-155. 

23-2-203. Acts 1975 (Extended Sess., 
1976), No. 1185, §§ 1, 2; AS.A. 1947, 
8§ 73-152.1, 73-152.2; reen. Acts 1987, 
No. 997, §§ 1, 2. 

23-2-204. Acts 1977, No. 162, §§ 1, 2; 
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A.S.A. 1947, §§ 73-152.3, 73-152.4. 

23-2-206. Acts 1983, No. 691, § 12; 
A.S.A. 1947, § 73-152a. 

Publisher’s Notes. These sections, 
concerning transportation, were repealed 
by Acts 1989 (1st Ex. Sess.), No. 153, § 5. 
They were derived from the following 
sources: 

23-2-202. Acts 1987, No. 572, § 4. 

23-2-203. Acts 1987, No. 572, § 5. 

23-2-204. Acts 1987, No. 572, § 3. 

23-2-205. Acts 1957, No. 390, § 1; 
A.S.A. 1947, § 73-153; Acts 1987, No. 572, 
§ 4. 

23-2-206. Acts 1987, No. 572, § 3. 


23-2-207. Officers and employees. 


The Arkansas State Highway and Transportation Department shall 
have the power to employ, during its pleasure, such officers, examiners, 
experts, engineers, statisticians, accountants, attorneys, inspectors, 
clerks, and employees, one of whom shall be designated as secretary of 
the department, as it may deem necessary to carry out its proper 
function or to perform the duties and exercise the powers conferred by 
law upon the department, as may be provided by appropriation of the 


General Assembly therefor. 


History. Acts 1957, No. 1382, § 6;A.S.A. 
1947, § 73-157. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm'n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 
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23-2-208. Free transportation of employees. 


The employees of the Arkansas State Highway and Transportation 
Department shall have the right to pass free of charge on all railroads 
and other public carriers when in the performance of their official duties 
subject in whole or in part to the control or regulation of the depart- 


ment. 


History. Acts 1957, No. 132, § 7;A.S.A. 
1947, § 73-158. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 


Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Cross References. General Assembly 
to prevent the issuance of free passes to 
state officers, Ark. Const., Art. 17, § 7. 


CASE NOTES 


Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm/’n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 


23-2-209. Jurisdiction of commission. 


(a) The jurisdiction of the State Highway Commission shall extend to 
and include all matters pertaining to the regulation, certification, and 
review of assessment for ad valorem taxation and operation of all 
carriers providing a transportation service for compensation. 

(b) Nothing in this subchapter shall vest the State Highway Com- 
mission with jurisdiction as to any rate, charge, rule, regulation, order, 
hearing, investigation, or other matter pertaining to the operation 
within the limits of any municipality of any carrier operating wholly 
within a municipality. 

(c) All authority conferred and vested on the Arkansas State High- 
way and Transportation Department or the State Highway Commission 
by any of the laws of this state concerning the regulation of pipeline 
companies which are common carriers shall be transferred, vested, and 
conferred upon the Arkansas Public Service Commission. 


History. Acts 1957, No. 1382, § 9;A.S.A. 
1947, § 73-160; Acts 1991, No. 802, § 1. 

A.C.R.C. Notes. Acts 1991, No. 802, 
§ 2, provided: “With regard to the regula- 
tion of pipeline companies which are com- 


mon carriers, all orders heretofore issued 
by the Arkansas State Highway and 
Transportation Department or the Arkan- 
sas State Highway Commission shall re- 
main in full force and effect; with regard 
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to the regulation of pipeline companies 
which are common carriers, all actions, 
proceedings and hearings of whatsoever 
nature, then or hereafter pending before 
the said Arkansas State Highway and 
Transportation Department or the Arkan- 
sas State Highway Commission shall be 
transferred to the Arkansas Public Ser- 
vice Commission in the same manner and 
subject to the same incident and with the 
same results as though they had origi- 
nated with the Arkansas Public Service 
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Commission; and with regard to the regu- 
lation of pipeline companies which are 
common carriers, all orders, actions, pro- 
ceedings and hearings of whatsoever na- 
ture then or hereafter pending in the 
name of the Arkansas State Highway and 
Transportation Department or the Arkan- 
sas State Highway Commission shall sur- 
vive and be continued, heard and deter- 
mined by and in the name of the Arkansas 
Public Service Commission.” 


CASE NOTES 


Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm’n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 


23-2-210. Rules and regulations. 


The Arkansas State Highway and Transportation Department shall 
make such reasonable rules and regulations as may be necessary to 
administer the provisions of this subchapter and the laws administered 
by the Arkansas Public Service Commission with respect to the regu- 


lation of transportation prior to February 28, 1957. 


History. Acts 1957, No. 1382, § 11; 
A.S.A. 1947, § 73-162. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Effect of Other Laws. 
Hearings. 


Effect of Other Laws. 

There is not conflict between regula- 
tions promulgated by the Arkansas Trans- 
portation Commission and the Uniform 
Commercial Code inasmuch as § 4-7-1038 
provides that regulatory state statutes 


are controlling. Household Goods Carriers 
v. Arkansas Transp. Comm’n, 262 Ark. 
797, 562 S.W.2d 42 (1978). 


Hearings. 

Inasmuch as the Arkansas Transporta- 
tion Commission has authority to promul- 
gate rules and regulations governing the 
operation of carriers, it is not necessary 
that the Arkansas Transportation Com- 
mission adduce evidence at hearings on 
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proposed regulations; the burden of proof 
is on the company contesting the regula- 
tions to show they are unreasonable. 
Household Goods Carriers v. Arkansas 
Transp. Comm’n, 262 Ark. 797, 562 
S.W.2d 42 (1978). 
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Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm’n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 


23-2-211. Proceedings before department. 


(a) In the exercise of its jurisdiction, the Arkansas State Highway 
and Transportation Department shall have the power to promulgate 
reasonable rules and regulations governing procedure before the de- 


partment and for other purposes. 


(b) The department shall have full power to decide all matters which 


come before the department. 


(c) Any order made by the department shall be subject to the same 
right of appeal by any party to the proceedings as is prescribed by 
§ 23-2-425 or as may be otherwise provided by law. 


History. Acts 1957, No. 132, §§ 9, 10; 
A.S.A. 1947, §§ 73-160, 73-161. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Appearance of Bias Standard. 

The members of the State Highway 
Commission, although not judges, per- 
form a quasi-judicial function and there- 
fore, by analogy, should be subject to the 
appearance of bias standard for judges. 
Acme Brick Co. v. Missouri Pac. R.R., 307 
Ark. 363, 821 S.W.2d 7 (1991). 

Although the State Highway Commis- 
sioners’ hearing of case, in which counsel 
for plaintiff was also representing the 
commission and its members in pending 
lawsuits, created an appearance of bias 
that would ordinarily have required them 


to disqualify themselves from considering 
plaintiffs petition, the rule of necessity, 
applicable because there was no statutory 
procedure in place for the replacement of 
the commissioners, excepted their dis- 
qualification; and as it was necessary for 
them to hear plaintiffs petition they did 
not commit reversible error by doing so. 
Acme Brick Co. v. Missouri Pac. R.R., 307 
Ark. 363, 821 S.W.2d 7 (1991). 

Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm’n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 
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23-2-212. Expenses. 


(a) All expenses incurred by the Arkansas State Highway and 
Transportation Department pursuant to the provisions of this subchap- 
ter, including the actual and necessary traveling and other expenses 
and disbursements incurred while on business of the department, shall 
be paid from the funds provided for the use of the department. 

(b) All costs of operation and maintenance of the department shall be 
paid by vouchered warrants drawn on the Treasurer of State from 
appropriations made for such purposes by the General Assembly. 

(c) The department shall follow the same procedures used or estab- 
lished by law in writing vouchers, itemizing accounts, in expenses, 
keeping of records, of salaries, and in general, the cost accounting 
method of keeping records in the same manner as is prescribed by law 


for the Arkansas Public Service Commission. 


History. Acts 1957, No. 132, 8§ 7, 8; 
A.S.A. 1947, §§ 73-158, 73-159. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Kansas City S. Ry. v. Arkansas 
Commerce Comm’n, 230 Ark. 663, 326 
S.W.2d 805 (1959). 


SUBCHAPTER 3 — GENERAL REGULATORY AUTHORITY OF COMMISSIONS 


SECTION. 

23-2-301. Powers and jurisdiction of com- 
mission generally. 

Jurisdiction of commission — 
“Company” defined. 

Jurisdiction over intrastate 
transportation services. 


23-2-302. 


23-2-303. 


SECTION. 
23-2-309. Information to be furnished 
commission on request. 
Investigations, examinations, 

testing, etc. 
Entry and inspection of utility 


property. 


23-2-310. 


23-2-311. 


23-2-304. 
23-2-305. 
23-2-306. 
23-2-307. 


23-2-308. 


Certain powers of commission 
enumerated. 

Rules. 

Systems of accounts. 

Inventories of property may be 
required. 

Reports by utilities may be re- 
quired. 


23-2-312. 


23-2-313. 


23-2-314. 
23-2-315. 


Refusal to permit inspection or 
examination — Cancella- 
tion of charter. 

Subpoena powers — Compel- 
ling attendance and testi- 
mony. 

Fees charged by commission. 

Reports by commission. 
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SECTION. 
23-2-316. Records of commission open to 


Cross References. Publication of or- 
ders, § 1-3-103. 

Effective Dates. Acts 1921, No. 124, 
§ 27: approved Feb. 15, 1921. Emergency 
declared. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1967, No. 234, § 8: July 1, 1967. 

Acts 1981, No. 913, § 3: Mar. 28, 1981. 
Emergency clause provided: “It is hereby 
found and declared by the General Assem- 
bly of the State of Arkansas that existing 
laws do not protect the disclosure of infor- 
mation by public utilities that may be 
necessary to the establishment of rates 
and charges for said utilities. This disclo- 
sure of information could be harmful to 
the interests of the utilities and not in the 
interests of the citizens of this State. 
There are currently pending before the 
Arkansas Public Service Commission rate 
cases which contain proprietary informa- 
tion and for which this legislation should 
be an aid to the rate-making process as 
the existing laws do not permit regulatory 
access to such information without dam- 
age to proprietary interests involve. 
Therefore, an emergency is declared to 
exist and this Act, being necessary for the 
preservation of the health, safety, and 
welfare, should take effect and be in force 
from the date of its approval.” 

Acts 1993, No. 238, § 5: Feb. 25, 1993. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that because of competitive and 
technological changes relating to telecom- 
munications services, it is essential that 


public — Exceptions — 
Protective orders. 


the Arkansas Public Service Commission 
be authorized to deviate from the rate/ 
base rate of return method of regulation in 
establishing rates and charges for such 
services; that it is in the best interest of 
the public that this authority be granted 
at the earliest possible date to enable the 
commission to more equitably establish a 
system of rates and charges for telecom- 
munications services and that this act is 
designed to grant such authority and 
should be given effect immediately. There- 
fore, an emergency is hereby declared to 
exist and this act being necessary for the 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval.” 

Acts 2008, No. 204, § 19: Feb. 21, 2003. 
Emergency clause provided: “It is found 
and determined by the Fighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
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approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2009, No. 246, § 2, Feb. 26, 2009. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the April 
date for the submission of the Arkansas 
Public Service Commission’s annual re- 
port to the Governor precludes the com- 
mission from including full and complete 
public utility data for the preceding calen- 
dar year; that changing the submission 
date of the annual report from April to 
June will allow the commission to include 
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in its annual report full and complete 
public utility data for the preceding calen- 
dar year; that this act is immediately 
necessary because the commission’s next 
annual report is required to be submitted 
in the month of April 2009. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


23-2-301. Powers and jurisdiction of commission generally. 


The commission is vested with the power and jurisdiction, and it is 
made its duty, to supervise and regulate every public utility defined in 
§ 23-1-101 and to do all things, whether specifically designated in this 
act, that may be necessary or expedient in the exercise of such power 
and jurisdiction, or in the discharge of its duty. 


History. Acts 1935, No. 324, § 8; Pope’s 
Dig., § 2071; A.S.A. 1947, § 73-202. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-3- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 


316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
A10 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
BO SA OY we tabedl 2 Bad 1 Dosa oe 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 


ANALYSIS 


In General. 
Attorney General. 
Intrastate Sales. 
Public Utilities. 
Rates. 

Scope of Authority. 


In General. 

The Arkansas Public Service Commis- 
sion possesses the authority to regulate 
the promotional practices of Arkansas 
electric and gas utilities, and under § 23- 
2-305 the commission is allowed, after 
hearing and upon notice, to make or 


amend reasonable rules pertaining to the 
operation or service of public utilities; 
moreover, other statutes also give the 
commission the power to regulate the op- 
erations of and the service provided by 
public utilities. Arkansas Elec. Coop. 
Corp. v. Arkansas Pub. Serv. Comm’n, 42 
Ark. App. 198, 856 S.W.2d 880 (1993). 
The legislature has given the Arkansas 
Public Service Commission the responsi- 
bility of protecting the public interest in 
energy conservation and the authority to 
investigate and either approve or disap- 
prove utility actions in the conservation or 
distribution of energy. Arkansas Elec. 


23-2-301 


Coop. Corp. v. Arkansas Pub. Serv. 
Comm’n, 42 Ark. App. 198, 856 S.W.2d 880 
(1993). 


Attorney General. 

The fact that § 23-4-305 gives the At- 
torney General the power to represent all 
classes of utility ratepayers before the 
commission does not mean that the Attor- 
ney General has veto power over the 
methodology employed by the commission 
in setting rates pursuant to the authority 
granted the commission under this sec- 
tion. Bryant v. Arkansas Pub. Serv. 
Comm’n, 46 Ark. App. 88, 877 S.W.2d 594 
(1994). 


Intrastate Sales. 

State public utilities commission had 
the jurisdiction to regulate the wholesale 
intrastate sales of electricity between 
electric cooperative corporation and its 
members even though the corporation 
may incidentally buy or sell electricity 
which crosses state lines, since that is not 
the purpose of the corporation. Arkansas 
Pub. Serv. Comm’n v. Arkansas Elec. 
Coop. Corp., 273 Ark. 170, 618 S.W.2d 151 
(1981), affd, 461 U.S. 375, 103 S. Ct. 1905, 
76 L. Ed. 2d 1 (1983). 


Public Utilities. 

Court held that pay television transmis- 
sion is an integral part of the telephone 
and telegraph business as it has devel- 
oped and exists. Independent Theatre 
Owners, Inc. v. Arkansas Pub. Serv. 
Comm’n, 235 Ark. 668, 361 S.W.2d 642 
(1962). 


Rates. 

The Arkansas Public Service Commis- 
sion is a creature of the legislature and, in 
ratemaking, it is performing a legislative 
function which has been delegated to it; 
the commission was created to act for the 
General Assembly and it has the same 
power that body would have when acting 
within the powers conferred upon it by 
legislative act. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 

The Arkansas Public Service Commis- 
sion’s assertion of jurisdiction over the 
wholesale rates charged by a customer- 
owned rural power cooperative to its 
member retail distributors does not offend 
either the Supremacy Clause or the Com- 
merce Clause of the United States Consti- 
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tution nor was such state regulation pre- 
empted by the Federal Power Act or the 
Rural Electrification Act. Arkansas Elec. 
Cooperative Corp. v. Arkansas Public 
Serv. Comm’n, 461 U.S. 375, 103 8S. Ct. 
1905, 76 L. Ed. 2d 1 (1983). 


Scope of Authority. 

Arkansas Public Service Commission’s 
statutory authority is broad enough to 
allow it to consider stipulations entered 
into by parties to a proceeding in ap- 
proaching rate regulation, and it must 
make independent findings that the stipu- 
lations are fair, just, reasonable and in the 
public interest. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 58 Ark. 
App. 145, 946 S.W.2d 730 (1997). 

The legislature’s grant of authority to 
the Arkansas Public Service Commission 
is broad enough to allow it to hear a 
complaint brought as a class action. Bran- 
don v. Arkansas Pub. Serv. Comm’n, 67 
Ark. App. 140, 992 S.W.2d 834 (1999). 

Surcharge statutes tie surcharges to 
existing facility costs and costs directly 
related to legislative or regulatory re- 
quirements, and there is no authority 
granted to the Arkansas Public Service 
Commission for the implementation of so- 
cial programs; moreover; the same holds 
true of sliding-scale ratemaking where the 
statutory language of § 23-4-108 and Ar- 
kansas case law refer to costs associated 
with gas production and service to the 
ratepayers, not low-income assistance 
programs. Arkansas Gas Consumers, Inc. 
v. Arkansas Pub. Serv. Comm’n, 354 Ark. 
37, 118 S.W.3d 109 (2003). 

Cited: City of Fort Smith v. Depart- 
ment of Pub. Utils., 195 Ark. 513, 113 
S.W.2d 100 (1938); Southwestern Bell Tel. 
Co. v. Norwood, 212 Ark. 763, 207 S.W.2d 
733 (1948); Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956); Aluminum 
Co. of America v. Arkansas Pub. Serv. 
Comm'n, 226 Ark. 343, 289 S.W.2d 889 
(1956); Summers Appliance Co. _v. 
George’s Gas Co., 244 Ark. 113, 424 
S.W.2d 171 (1968); Southwestern Elec. 
Power Co. v. Coxsey, 257 Ark. 534, 518 
S.W.2d 485 (1975); Redfield Tel. Co. v. 
Arkansas Pub. Serv. Comm’n, 273 Ark. 
498, 621 S.W.2d 470 (1981); SEECO, Inc. 
v. Hales, 341 Ark. 673, 22 S.W.3d 157 
(2000); Brandon v. Arkansas W. Gas Co., 
76 Ark. App. 201, 61 S.W.3d 1938 (2001); 
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Centerpoint Energy, Inc. v. Miller County 
Circuit Court, 370 Ark. 190, 258 S.W.3d 
336 (2007). 


23-2-302. Jurisdiction of commission — “Company” defined. 


(a) The jurisdiction of the commission shall extend to and include: 
(1)(A) All matters pertaining to the regulation and operation of all: 

(1) Common carriers; 

Gi) Railroads; 

(iii) Express companies; 

(iv) Car companies; 

(v) Freight lines; 

(vi) Toll bridges; 

(vil) Ferries; 

(viii) Steamboats; 

(ix) Street railroads; 

(x) Telegraph companies; 

(xi) Telephone companies; 

(xii) Pipeline companies for transportation of oil, gas, and water; 

(xiil) Gas companies; 

(xiv) Electric lighting companies and other companies furnishing 
gas or electricity for light, heat, or power purposes; 

(xv) Hydroelectric companies for the generation and for transmis- 
sion of light, heat, or power; and 

(xvi) Water companies furnishing water within municipalities for 
municipal, domestic, or industrial use. 

(B) Nothing in this act shall vest the commission with jurisdiction 
as to any rate, charge, rule, regulation, order, hearing, investigation, 
or other matter pertaining to the operation within the limits of any 
municipality of any street railroad, telephone company, gas company, 
pipeline company for transportation of oil, gas, or water, electric 
company, water company, hydroelectric company, or other company 
operating a public utility or furnishing public service as to which 
jurisdiction may be elsewhere conferred in this act upon any munici- 
pal council or city commission. Notwithstanding the jurisdiction of 
the municipality as to the above matters within the limits of the 
municipality, the commission shall have, and is delegated, the 
authority and duty to require all utility companies now furnishing 
public service within the limits of any municipality to furnish and 
continue furnishing that service to the municipality although the 
right of regulation of the utility as to rates and all other matters 
within the municipality is elsewhere in this act conferred upon the 
municipal councils or city commissions, subject to right of appeal to 
the courts. 

(C) Further, nothing in this act shall vest the commission with 
jurisdiction as to any improvement district or municipality furnish- 
ing gas or electricity for any purpose; and 
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(2) All other jurisdictions, if any, possessed by the Arkansas Railroad 
Commission [abolished] under the laws of Arkansas in force on March 
31, 1919. 

(b) For the purpose of this act, and in the construction of this act, 
every person, firm, association, company, partnership, corporation, or 
other organizations engaged in the operation of any public utility above 
indicated shall be deemed to be a company within the meaning of this 





act. 


History. Acts 1919, No. 571, § 5;C. & 
M. Dig., § 1618; Acts 1921, No. 124, § 3; 
Pope’s Dig., § 2002; A.S.A. 1947, § 73- 
115. 

Publisher’s Notes. As enacted, this 
section conferred jurisdiction on the Ar- 
kansas Corporation Commission whose 
powers were transferred to the Arkansas 
Railroad Commission by Acts 1921, No. 
124, which also amended this section. 
Through a series of subsequent transfers 
of authority, the jurisdiction established 
in this section devolved upon the Arkan- 
sas Public Service Commission and the 
Arkansas Transportation Commission. 
See Publisher’s Notes to chapter 2 and 
subchapter 2 of chapter 2. 

Acts 1919, No. 571, § 32, provided, in 


part, that the provisions of the act were in 
addition to and supplemental to the stat- 
utes then in force. 

Meaning of “this act”. The words 
“this act” probably refer to both Acts 1919, 
No. 571, and 1921, No. 124, which are 
codified as §§ 23-1-114, 23-2-302, 23-2- 
309, 23-2-311, 23-2-313, 23-3-113, 23-4- 
101, 23-4-104, 23-4-110, 23-12-104, 23-12- 
301, 23-12-302 and as §§ 14-200-110, 14- 
200-112, 23-1-114, 23-2-302, 23-2-309, 23- 
2-311, 23-2-313, 23-2-425, 23-3-113, 23-4- 
101, 238-4-104, 23-4-110, 23-12-104, 
respectively. 

Cross References. Wastewater treat- 
ment districts exempted from jurisdiction, 
§ 14-250-104. 


CASE NOTES 


ANALYSIS 
In General. 
Common Carriers. 
Electricity. 
Railroads. 


Toll Bridges. 


In General. 

The Arkansas Public Service Commis- 
sion possesses the authority to regulate 
the promotional practices of Arkansas 
electric and gas utilities, and under § 23- 
2-305 the commission is allowed, after 
hearing and upon notice, to make or 
amend reasonable rules pertaining to the 
operation or service of public utilities; 
moreover, other statutes also give the 
commission the power to regulate the op- 
erations of and the service provided by 
public utilities. Arkansas Elec. Coop. 
Corp. v. Arkansas Pub. Serv. Comm’n, 42 
Ark. App. 198, 856 S.W.2d 880 (1993). 

The Arkansas Public Service Commis- 
sion is vested with the authority to adju- 
dicate individual disputes involving pub- 


lic rights which the commission is charged 
by law to administer; public rights which 
the commission may adjudicate are those 
arising from the public utility statutes 
enacted by the General Assembly, and the 
lawful rules, regulations, and orders en- 
tered by the commission in the execution 
of the statutes. Southwestern Glass Co. v. 
Arkansas Okla. Gas Corp., 325 Ark. 378, 
925 S.W.2d 164 (1996). 


Common Carriers. 

The railroad commission was autho- 
rized by this section to regulate “jitneys” 
or “jitney” buses operating as public car- 
riers outside of or between municipalities. 
Mason v. Intercity Term. Ry., 158 Ark. 542, 
251 S.W. 10 (1928). 

Motor buses operating as public carriers 
between municipalities are included in 
term “all common carriers.” Kinder v. Loo- 
ney, 171 Ark. 16, 283 S.W. 9 (1926). 

This section did not grant to the rail- 
road commission jurisdiction to require a 
certificate of public convenience and ne- 
cessity for the operation of motor buses 
over state highways. Arkansas R.R. 
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Comm'n v. Independent Bus Lines, 172 
Ark. 3, 285 S.W. 388 (1926). 


Electricity. 

Under this section the railroad commis- 
sion had no authority to grant a certificate 
of convenience and necessity to a company 
distributing electricity in a city under a 
franchise from it. De Queen Light & 
Power Co. v. Curtis, 157 Ark. 238, 248 
S.W. 5 (1923). 


Railroads. 

The railroad commission had jurisdic- 
tion over the subject matter of abolishing 
station agencies as well as creating them, 
though the agencies were created by spe- 
cial acts of the legislature, and the com- 
mission had the implied power in the 
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absence of statutory regulation to formu- 
late rules of procedure for the hearing of 
applications by the railroad for permis- 
sion to abandon an agency. Kansas City S. 
Ry. v. Arkansas R.R. Comm’n, 175 Ark. 
425, 299 S.W. 761 (1927). 


Toll Bridges. 

The railroad commission was without 
jurisdiction to hear a petition to regulate 
and fix tolls of bridges not alleged to have 
been taken over as part of the state high- 
way system, since the jurisdiction was 
vested in the county court. Arkansas R.R. 
Comm’n v. Bovay, 174 Ark. 1057, 298 S.W. 
331 (1927). 

Cited: Young v. Energy Transp. Sys., 
278 Ark. 146, 644 S.W.2d 266 (1983). 


23-2-303. Jurisdiction over intrastate transportation services. 


Nothing contained in this act shall be construed as giving the 
Arkansas Public Service Commission any jurisdiction over taxicab or 
truck service in cities or towns, and of railroad, taxicab, or motor bus 
service between cities or towns, jurisdiction over which is vested in the 
Arkansas State Highway and Transportation Department. 


History. Acts 1935, No. 324, § 1; Pope’s 
Dig., § 2064; Acts 1967, No. 234, § 4; 
1973, No. 125, § 1; A.S.A. 1947, § 73-201. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 1538, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Meaning of “this act”. See note to 
§ 23-2-301. 


CASE NOTES 


ANALYSIS 


Intrastate Sales. 
Wholesale Rates. 


Intrastate Sales. 

State public utilities commission had 
the jurisdiction to regulate wholesale in- 
trastate sales of electricity between elec- 


tric cooperative corporation and its mem- 
bers even though the corporation may 
incidentally buy or sell electricity which 
crosses state lines, since that is not the 
purpose of the corporation. Arkansas Pub. 
Serv. Comm’n vy. Arkansas Elec. Coop. 
Corp., 273 Ark. 170, 618 S.W.2d 151 
(1981), affd, 461 U.S. 375, 103 S. Ct. 1905, 
76 L. Ed. 2d 1 (1983). 


23-2-304 


Wholesale Rates. 

The Arkansas Public Service Commis- 
sion’s assertion of jurisdiction over the 
wholesale rates charged by a customer- 
owned rural power cooperative to its 
member retail distributors does not offend 
either the Supremacy Clause or the Com- 
merce Clause of the United States Consti- 
tution nor was such state regulation pre- 
empted by the Federal Power Act or the 
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Cooperative Corp. v. Arkansas Public 
Serv. Comm’n, 461 U.S. 375, 103 S. Ct. 
1905, 76 L. Ed. 2d 1 (1983). 

Cited: Independent Theatre Owners, 
Inc. v. Arkansas Pub. Serv. Comm’n, 235 
Ark. 668, 361 S.W.2d 642 (1962); South- 
western Elec. Power Co. v. Coxsey, 257 
Ark. 534, 518 S.W.2d 485 (1975); Redfield 
Tel. Co. v. Arkansas Pub. Serv. Comm'n, 
273 Ark. 498, 621 S.W.2d 470 (1981). 





Rural Electrification Act. Arkansas Elec. 


23-2-304. Certain powers of commission enumerated. 


(a) Upon complaint or upon its own motion and upon reasonable 
notice and after a hearing, the Arkansas Public Service Commission 
shall have the power to: 

(1) Find and fix just, reasonable, and sufficient rates to be thereafter 
observed, enforced, and demanded by any public utility; 

(2) Determine the reasonable, safe, adequate, and sufficient service 
to be observed, furnished, enforced, or employed by any public utility 
and to fix this service by its order, rule, or regulation; 

(3) Ascertain and fix adequate and reasonable standards, classifica- 
tions, regulations, practices, and services to be furnished, imposed, 
observed, and followed by any or all public utilities; 

(4) Ascertain and fix adequate and reasonable standards for the 
measurement of quantity, quality, pressure, initial voltage, or other 
conditions pertaining to the supply of all products, commodities, or 
services furnished or rendered by any and all public utilities; 

(5) Prescribe reasonable regulations for the examination and testing 
of the production, commodity, or service, and, for the measurement 
thereof, establish or approve reasonable rules, regulations, specifica- 
tions, and standards to secure the accuracy of all meters or appliances 
for measurement; 

(6) Provide for the examination and testing of any and all appliances 
used for the measurement of any product, commodity, or service of any 
public utility; 

(7)(A) Ascertain and fix the value of the whole or any part of the 

property of any public utility insofar as this value is material to the 

exercise of the jurisdiction of the commission. 

(B) The commission may make revaluations of the whole or any 
part of the property from time to time and may ascertain the value of 
any new construction, extension, and addition to or retirement from 
the property of every public utility; 

(8)(A) Require any or all public utilities to carry a proper and 

adequate depreciation account in accordance with such rules, regu- 

lations, and forms of account as the commission may prescribe. 

(B) The commission may ascertain, determine, and by order fix the 
proper and adequate rates of depreciation of the several classes of 
property of each public utility. 
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(C) Each public utility shall conform its depreciation accounts to 
the rates so ascertained, determined, and fixed by the commission; 

(9) Assure that retail customers should have access to safe, reliable, 
and affordable electricity, including protection against service discon- 
nections in extreme weather or in cases of medical emergency or 
nonpayment for unrelated services; and 

(10)(A) Assure that electric utility bills, usage, and payment records 

should be treated as confidential unless the retail customer consents 

to their release or the information is provided only in the aggregate. 

(B) Notwithstanding subdivision (a)(10)(A) of this section, release 
of such information may be made pursuant to subpoena, court order, 
or other applicable statute, rule, or regulation. 

(b) Because of competitive and technological changes relating to the 
services provided by telephone public utilities, the commission, upon 
petition by the telephone public utility, after notice and hearing and a 
finding that it is in the public interest, may deviate from the rate/base 
rate of return method of regulation in establishing rates and charges for 
services provided by the telephone public utility. 

(c) In the discharge of its duties under this act, the commission may 
cooperate with regulatory commissions of other states and of the United 
States. It may also hold joint hearings and make joint investigations 


with such commissions. 


History. Acts 1935, No. 324, §§ 8, 19; 
Pope’s Dig., §§ 2071, 2082; A.S.A. 1947, 
8§ 73-202, 73-218; Acts 1993, No. 238, 
$91712003;, Non 204% 82.6: 

A.C.R.C. Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 
alter or diminish the Arkansas Public Ser- 


vice Commission’s authority under other- 
wise applicable law.” 
Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
Meaning of “this act”. See note to 
§ 23-2-301. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Utilities, 8 U. Ark. Little Rock L.J. 
611. 


CASE NOTES 


ANALYSIS 


In General. 
Evidence. 
Jurisdiction. 
Rates. 

Scope of Authority. 
Service Provided. 
Violation of Rules. 
Wholesale Sales. 


In General. 
The Arkansas Public Service Commis- 
sion possesses the authority to regulate 


the promotional practices of Arkansas 
electric and gas utilities, and under § 23- 
2-305 the commission is allowed, after 
hearing and upon notice, to make or 
amend reasonable rules pertaining to the 
operation or service of public utilities; 
moreover, other statutes also give the 
commission the power to regulate the op- 
erations of and the service provided by 
public utilities. Arkansas Elec. Coop. 
Corp. v. Arkansas Pub. Serv. Comm'n, 42 
Ark. App. 198, 856 S.W.2d 880 (1993). 
The amendment of this section by Acts 
2003, No. 204, is viewed by the court as 


23-2-304 


recognition of the fact that no such power 
was previously vested in the Arkansas 
Public Service Commission for the provi- 
sion of electricity in inclement weather, 
and, of course, no such power presently 
exists relating to natural gas. Arkansas 
Gas Consumers, Inc. v. Arkansas Pub. 
Serv. Comm’n, 354 Ark. 37, 118 S.W.3d 
109 (2003). 


Evidence. 

The commission’s statutory authority is 
clearly broad enough to allow the commis- 
sion to consider stipulations entered into 
by some of the parties to a proceeding in 
approaching rate regulation; of course, the 
commission must afford a non-stipulating 
party adequate opportunity to be heard on 
the merits of the rate application and the 
stipulation agreed to by some of the par- 
ties, and the commission must make an 
independent finding, supported by sub- 
stantial evidence, that the stipulation re- 
solves the issues in dispute in a way which 
is fair, just and reasonable, and in the 
public interest. Bryant v. Arkansas Pub. 
Serv. Comm’n, 46 Ark. App. 88, 877 S.W.2d 
594 (1994). 


Jurisdiction. 

Rights involving a specific regulation of 
the commission, and affecting the deliv- 
ery, measurement and cost of electrical 
power supplied to a consumer, fall within 
the primary jurisdiction of the public ser- 
vice commission. Ozarks Elec. Coop. Corp. 
v. Harrelson, 301 Ark. 123, 782 S.W.2d 570 
(1990). 


Rates. 

The primary object of the commission in 
a rate utility case is to provide that rate of 
return which is adjusted to utility’s needs 
consistent always with the interest of the 
public. Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

The commission is not bound by any 
formula or combination of formulas in 
fixing rates. Arkansas Power & Light Co. 
v. Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

Upon application of utility company for 
change in rates commission was _ not 
bound by previous order as to rates and 
could make changes in such order upon 
proper notice to the company so long as it 
did not invade the constitutional rights of 
the company. Arkansas Power & Light Co. 
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v. Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

The commission had the authority to 
strike proposed escalator clauses out of 
application of gas company for rate in- 
crease before allowing the new rates to go 
into effect under bond. Aluminum Co. of 
America v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 343, 289 S.W.2d 889 (1956). 

The Arkansas Public Service Commis- 
sion has no authority to discard the rate 
base method in favor of the field price 
method in determining the net profits a 
public utility can earn in this state. Acme 
Brick Co. v. Arkansas Pub. Serv. Comm’n, 
227 Ark. 436, 299 S.W.2d 208 (1957). 

The Arkansas Public Service Commis- 
sion is not required to take the same 
approach to every rate application, or 
even to consecutive applications by the 
same utility, when the commission, in its 
expertise, determines that its previous 
methods are unsound or inappropriate to 
the particular application. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 

The Arkansas Public Service Commis- 
sion’s assertion of jurisdiction over the 
wholesale rates charged by a customer- 
owned rural power cooperative to its 
member retail distributors does not offend 
either the Supremacy Clause or the Com- 
merce Clause of the United States Consti- 
tution nor was such state regulation pre- 
empted by the Federal Power Act or the 
Rural Electrification Act. Arkansas Elec. 
Cooperative Corp. v. Arkansas Public 
Serv. Comm’n, 461 U.S. 375, 103 S. Ct. 
1905, 76 L. Ed. 2d 1 (1983). 

Decision of administrative law judge 
recognized the objectives of universal fund 
and rapid changes in the telecommunica- 
tions industry, so that Arkansas Public 
Service Commission did not act arbi- 
trarily or capriciously when it adopted 
judge’s order which revised tariffs, and its 
decision was supported by substantial evi- 
dence. Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 58 Ark. App. 
145, 946 S.W.2d 730 (1997). 


Scope of Authority. 

The commission does not have general 
authority to regulate all the activities of a 
public utility corporation but is limited to 
supervision within the legislative grant of 
those dealings where the corporation in 





43 


fact acts as a public utility and its author- 
ity does not extend to those situations 
where the public utility is acting in its 
private as distinguished from its public 
capacity. Associated Mechanical Contrac- 
tors v. Arkansas La. Gas Co., 225 Ark. 424, 
283 S.W.2d 123 (1955). 

The Arkansas Public Service Commis- 
sion is a creature of the legislature and, in 
ratemaking, it is performing a legislative 
function which has been delegated to it; 
the commission was created to act for the 
General Assembly and it has the same 
power that body would have when acting 
within the powers conferred upon it by 
legislative act. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 

Arkansas Public Service Commission’s 
statutory authority is broad enough to 
allow it to consider stipulations entered 
into by parties to a proceeding in ap- 
proaching rate regulation, and it must 
make independent findings that the stipu- 
lations are fair, just, reasonable and in the 
public interest. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 58 Ark. 
App. 145, 946 S.W.2d 730 (1997). 

Surcharge statutes tie surcharges to 
existing facility costs and costs directly 
related to legislative or regulatory re- 
quirements, and there is no authority 
granted to the Arkansas Public Service 
Commission for the implementation of so- 
cial programs; moreover; the same holds 
true of sliding-scale ratemaking where the 
statutory language of § 23-4-108 and Ar- 
kansas case law refer to costs associated 
with gas production and service to the 
ratepayers, not low-income assistance 
programs. Arkansas Gas Consumers, Inc. 
v. Arkansas Pub. Serv. Comm’n, 354 Ark. 
37, 118 S.W.3d 109 (2003). 


Service Provided. 

Commission did not have jurisdiction to 
prohibit gas company from engaging in 
sale and installation of air-conditioning 
equipment. Associated Mechanical Con- 
tractors v. Arkansas La. Gas Co., 225 Ark. 
424, 283 S.W.2d 123 (1955). 

Where a telephone company’s rerouting 
of long distance calls will not result in 
inadequate service, it is not within the 
jurisdiction of the Public Service Commis- 
sion to enjoin the rerouting as a breach of 
contract. Allied Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 239 Ark. 492, 393 S.W.2d 
206 (1965). 
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Violation of Rules. 

Where a telephone company violated 
special rules promulgated by the Arkan- 
sas Public Service Commission, the com- 
mission was justified in ordering that the 
telephone company’s certificate of conve- 
nience either be revoked or transferred to 
another company since “reasonably ad- 
equate” telephone service was not being 
provided as required by former § 23-17- 
227. Redfield Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 273 Ark. 498, 621 S.W.2d 
470 (1981). 


Wholesale Sales. 

State public utilities commission had 
the jurisdiction to regulate wholesale in- 
trastate sales of electricity between an 
electric cooperative corporation and its 
members, even though the corporation 
may incidentally buy or sell electricity 
which crosses state lines, since that is not 
the purpose of the corporation. Arkansas 
Pub. Serv. Comm’n v. Arkansas Elec. 
Coop. Corp., 273 Ark. 170, 618 S.W.2d 151 
(1981), affd, 461 U.S. 375, 103 S. Ct. 1905, 
76 L. Ed. 2d 1 (1983). 

Cited: City of Fort Smith v. Depart- 
ment of Pub. Utils., 195 Ark. 513, 113 
S.W.2d 100 (1938); United States v. Ar- 
kansas Power & Light Co., 165 F.2d 354 
(8th Cir. 1948); Southwestern Bell Tel. Co. 
v. Norwood, 212 Ark. 763, 207 S.W.2d 733 
(1948); Yancey v. City of Searcy, 213 Ark. 
673, 212 S.W.2d 546 (1948); Arkansas 
Power & Light Co. v. Arkansas Pub. Serv. 
Comm'n, 226 Ark. 225, 289 S.W.2d 668 
(1956); Independent Theatre Owners, Inc. 
v. Arkansas Pub. Serv. Comm’n, 235 Ark. 
668, 361 S.W.2d 642 (1962); Commercial 
Printing Co. v. Arkansas Power & Light 
Co., 250 Ark. 461, 466 S.W.2d 261 (1971); 
Summers Appliance Co. v. George’s Gas 
Co., 244 Ark. 113, 424 S.W.2d 171 (1968); 
Southwestern Elec. Power Co. v. Coxsey, 
257 Ark. 534, 518 S.W.2d 485 (1975); 
Southwestern Bell Tel. Co. v. Wilkes, 269 
Ark. 399, 601 S.W.2d 855 (1980); Redfield 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
273 Ark. 498, 621 S.W.2d 470 (1981); Con- 
tel of Ark., Inc. v. Arkansas Pub. Serv. 
Comm'n, 37 Ark. App. 18, 822 S.W.2d 850 
(1992); Lincoln v. Arkansas Pub. Serv. 
Comm'n, 40 Ark. App. 27, 842 S.W.2d 51 
(1992); Lincoln v. Arkansas Pub. Serv. 
Comm'n, 3138 Ark. 295, 854 S.W.2d 330 
(1993); Alltel Ark., Inc. v. Arkansas Pub. 
Serv. Comm’n, 76 Ark. App. 547, 69 S.W.3d 
889 (2002). 
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23-2-305. Rules. 


The commission is empowered after hearing and upon notice to make 
and from time to time in like manner to alter or amend such reasonable 
rules pertaining to the operation, accounting, service, and rates of 
public utilities and of the practice and procedure governing all investi- 
gations by and hearings and proceedings before the commission as it 


may deem proper and not inconsistent with this act. 


History. Acts 1935, No. 324, § 8; Pope’s 
Dig., § 2071; A.S.A. 1947, § 73-202. 


Publisher’s Notes. For definition of 


the term “commission,” see § 23-1-101. 


Meaning of “this act”. See note to 
§ 23-2-301. 


CASE NOTES 


ANALYSIS 
In General. 
Hardship or Inconvenience. 
Rates. 


Wholesale Sales. 


In General. 

The Arkansas Public Service Commis- 
sion possesses the authority to regulate 
the promotional practices of Arkansas 
electric and gas utilities, and under this 
section the commission is allowed, after 
hearing and upon notice, to make or 
amend reasonable rules pertaining to the 
operation or service of public utilities; 
moreover, other statutes also give the 
commission the power to regulate the op- 
erations of and the service provided by 
public utilities. Arkansas Elec. Coop. 
Corp. v. Arkansas Pub. Serv. Comm'n, 42 
Ark. App. 198, 856 S.W.2d 880 (1993). 


Hardship or Inconvenience. 

Rules established by the Arkansas Pub- 
lic Service Commission are not invalid 
simply because they may work a hardship 
or create inconvenience to a public utility. 
Arkansas Elec. Coop. Corp. v. Arkansas 
Pub. Serv. Comm’n, 42 Ark. App. 198, 856 
S.W.2d 880 (1993). 


Rates. 

The Arkansas Public Service Commis- 
sion is a creature of the legislature and, in 
ratemaking, it is performing a legislative 
function which has been delegated to it; 
the commission was created to act for the 
General Assembly and it has the same 
power that body would have when acting 
within the powers conferred upon it by 


legislative act. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 

The Arkansas Public Service Commis- 
sion’s assertion of jurisdiction over the 
wholesale rates charged by a customer- 
owned rural power cooperative to its 
member retail distributors does not offend 
either the Supremacy Clause or the Com- 
merce Clause of the United States Consti- 
tution nor was such state regulation pre- 
empted by the Federal Power Act or the 
Rural Electrification Act. Arkansas Elec. 
Cooperative Corp. v. Arkansas Public 
Serv. Comm’n, 461 U.S. 375, 103 S. Ct. 
1905, 76 L. Ed. 2d 1 (1983). 


Wholesale Sales. 

Public utilities commission had the ju- 
risdiction to regulate wholesale intrastate 
sales of electricity between electric coop- 
erative corporation and its member coop- 
eratives, even though the corporation may 
incidentally buy or sell electricity which 
crosses state lines, since that is not the 
purpose of the corporation. Arkansas Pub. 
Serv. Comm’n v. Arkansas Elec. Coop. 
Corp., 273 Ark. 170, 618 S.W.2d 151 
(1981), aff'd, 461 U.S. 375, 103 S. Ct. 1905, 
76 L. Ed. 2d 1 (1983). 

Cited: City of Fort Smith v. Depart- 
ment of Pub. Utils., 195 Ark. 513, 113 
S.W.2d 100 (1938); Southwestern Bell Tel. 
Co. v. Norwood, 212 Ark. 763, 207 S.W.2d 
733 (1948); Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956); Aluminum 
Co. of America v. Arkansas Pub. Serv. 
Comm'n, 226 Ark. 3438, 289 S.W.2d 889 
(1956); Independent Theatre Owners, Inc. 
v. Arkansas Pub. Serv. Comm’n, 235 Ark. 
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668, 361 S.W.2d 642 (1962); Summers Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
Appliance Co. v. George’s Gas Co., 244 273 Ark. 498, 621 S.W.2d 470 (1981); Con- 
Ark. 113, 424 S.W.2d 171 (1968); South- tel of Ark., Inc. v. Arkansas Pub. Serv. 


western Elec. Power Co. v. Coxsey, 257 Comm’n, 37 Ark. App. 18, 822 S.W.2d 850 
Ark. 534, 518 S.W.2d 485 (1975); Redfield (1992). 


23-2-306. Systems of accounts. 


The commission may establish by order a uniform system of accounts 
to be kept by any public utility subject to the commission’s jurisdiction 
or may classify the public utilities and establish a system of accounts 
for each class, and the commission may prescribe the manner in which 
the accounts shall be kept. 


History. Acts 1935, No. 324, § 22; Publisher’s Notes. For definition of 


Pope’s Dig., § 2085; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
B21; 


CASE NOTES 


Cited: Acme Brick Co. v. Arkansas Arkansas Pub. Serv. Comm’n, 37 Ark. 
Pub. Serv. Comm’n, 227 Ark. 436, 299 App. 18, 822 S.W.2d 850 (1992). 
S.W.2d 208 (1957); Contel of Ark., Inc. v. 


23-2-307. Inventories of property may be required. 


The commission shall have the power and authority by order to 
require any public utility from time to time to furnish on forms 
prescribed by the commission a verified, itemized, and detailed inven- 
tory or appraisal of any or all of its property as to which the commission 
should have knowledge in order to enable it to perform its duties under 
this act. 


History. Acts 1935, No. 324, § 21; Meaning of “this act”. See note to 
Pope’s Dig., § 2084; A.S.A. 1947, § 73- § 23-2-301. 
220s 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


CASE NOTES 


Cited: Acme Brick Co. v. Arkansas 
Pub. Serv. Comm’n, 227 Ark. 436, 299 
S.W.2d 208 (1957). 


23-2-308. Reports by utilities may be required. 


(a) The commission may require any public utility to file: 

(1) Annual reports in such form and of such content and at such time 
as the commission may require; and 

(2) Special reports concerning any matter about which the commis- 
sion is authorized to inquire or to keep itself informed. 

(b) All reports shall be under oath. 
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History. Acts 1935, No. 324, § 51; Cross References. Gross earnings, 
A.S.A. 1947, § 73-140. filing annual statement, § 23-3-109. 
Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-2-309. Information to be furnished commission on request. 


At any time, the commission may require persons, firms, associa- 
tions, or corporations, so far as they may be subject to its jurisdiction 
under the terms of this act, to furnish any information which may be in 
his, her, its, or their possession respecting the rates, tolls, fares, 
charges, or practices in conducting his, hers, its, or their service. They 
may also be required to furnish the commission at all times for its 
inspection any books or papers or reports and statements. The reports 
and statements shall be under oath when required by the commission. 
The form of all reports required under this act shall be prescribed by the 
commission. 


History. Acts 1919, No. 571, § 11;C.& Meaning of “this act”. See note to 
M. Dig., §§ 16638, 1664, 1686, 1687; Acts § 23-2-302. 
1921, No. 124, § 8; Pope’s Dig., §§ 1980, Acts 1919, No. 571, § 32, provided, in 
1990, 1991, 2007; A.S.A. 1947, § 73-128. part, that the provisions of the act were in 
Publisher’s Notes. For definition of addition to and supplemental to the stat- 
the term “commission,” see § 23-1-101. utes then in force. 


CASE NOTES 


Cited: Associated Mechanical Contrac- 
tors v. Arkansas La. Gas Co., 225 Ark. 424, 
283 S.W.2d 123 (1955). 


23-2-310. Investigations, examinations, testing, etc. 


(a)(1) The commission, whenever it may be necessary in the perfor- 
mance of its duties, may investigate and examine the condition and 
operation of public utilities or any particular utility. 

(2) In conducting such investigations, the commission may proceed 
either with or without a hearing as it may deem best, but it shall make 
no order without affording a hearing to the affected parties. 

(b) The commissioners and the officers and employees of the commis- 
sion, during all reasonable hours, may from time to time enter upon any 
premises occupied by any public utility or upon or in which any of the 
utility’s property is located for the purpose of making any investigation, 
examination, or test, or for exercising any power under this act. The 
commission may set up and use on such premises any apparatus and 
appliances necessary therefor. 

(c) The public utility shall have the right to be represented at the 
making of such investigations and examinations, tests, and inspections. 


History. Acts 1935, No. 324, § 22; Publisher’s Notes. For definition of 
Pope’s Dig., § 2085; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
Zn Meaning of “this act”. See note to 
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§ 23-2-301. 
CASE NOTES 


Authority of Commission. Cited: Acme Brick Co. v. Arkansas 
The commission properly exercised its Pub. Serv. Comm’n, 227 Ark. 436, 299 

authority and discretion in defining the S.W.2d 208 (1957). 

scope of the docket. Bryant v. Arkansas 

Pub. Serv. Comm’n, 54 Ark. App. 157, 924 

S.W.2d 472 (1996). 


23-2-311. Entry and inspection of utility property. 


The commission shall have power, through its members, inspectors, 
or employees, to enter into, upon, and to inspect the property of any 
public utility so far as may be proper, in order to exercise the 
jurisdiction conferred upon the commission in this act. 


History. Acts 1919, No. 571, § 11;C.& Acts 1919, No. 571, § 32, provided, in 
M. Dig., §§ 1663, 1664, 1686, 1687; Acts part, that the provisions of the act were in 
1921, No. 124, § 8; Pope’s Dig., §§ 1980, addition to and supplemental to the stat- 
1990, 1991, 2007; A.S.A. 1947, § 73-123. utes then in force. 

Publisher’s Notes. For definition of Meaning of “this act”. See note to 
the term “commission,” see § 23-1-101. § 23-2-302. 


CASE NOTES 


Cited: Associated Mechanical Contrac- 
tors v. Arkansas La. Gas Co., 225 Ark. 424, 
283 S.W.2d 123 (1955). 


23-2-312. Refusal to permit inspection or examination — Can- 
cellation of charter. 


(a) The failure or refusal of any public utility, if persisted in, to 
permit the inspection or examination of its physical properties, prem- 
ises, plants, equipment, accessories, books, papers, files, documents, 
contracts, agreements, or accounts shall be deemed cause for the 
cancellation of its charter or license to do business in this state. 

(b) When such a fact is certified to the Secretary of State by the 
commission, he or she shall cancel the charter or license of the offending 
utility to transact business in this state. 


History. Acts 1935, No. 324, § 60; Publisher’s Notes. For definition of 
Pope’s Dig., § 2120; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
256. 


23-2-313. Subpoena powers — Compelling attendance and tes- 
timony. 


(a) The commission shall have the power, either as a commission or 
by any of its members, to subpoena witnesses and take testimony and 
administer oaths to any witness in any proceeding or examination 
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instituted before it or conducted by it in reference to any matter within 
its jurisdiction. 

(b) In all hearings and proceedings before the commission, the 
evidence of witnesses and the production of the documentary evidence 
may be required at any designated place of hearing. 

(c)(1) In case of disobedience to a subpoena or other process, the 
commission may invoke the aid of the Pulaski County Circuit Court in 
requiring the evidence and testimony of witnesses and the production of 
papers, books, and documents. 

(2) The court, in case of refusal to obey the subpoena issued to any 
person or to any public service corporation subject to the provisions of 
this act, shall issue an order calling the public service corporation or 
any person to appear before the commission and produce all books and 
papers if so ordered and give evidence touching the matter in question. 

(3) Any failure to obey the order of the court may be punished by the 
court as contempt thereof. 

(d) Aclaim that any testimony or evidence may tend to incriminate 
the person giving it shall not excuse the witness from testifying, but the 
witness shall not be prosecuted for any offense concerning which he or 
she is compelled to testify pursuant to this section. 


History. Acts 1919, No. 571, § 11;C.& Acts 1919, No. 571, § 32, provided, in 
M. Dig., §§ 1663, 1664, 1686, 1687; Acts part, that the provisions of the act were in 
1921, No. 124, § 8; Pope’s Dig., §§ 1980, addition to and supplemental to the stat- 
1990, 1991, 2007; A.S.A. 1947, § 73-123. — utes then in force. 

Publisher’s Notes. For definition of Meaning of “this act”. See note to 
the term “commission,” see § 23-1-101. § 23-2-302. 


CASE NOTES 


Cited: Associated Mechanical Contrac- 
tors v. Arkansas La. Gas Co., 225 Ark. 424, 
283 S.W.2d 123 (1955). 


23-2-314. Fees charged by commission. 


(a) The commission shall charge and collect the following fees: 

(1) Two hundred dollars ($200) for filing each application for a 
certificate of public convenience and necessity as required by §§ 23-3- 
201 — 23-3-205; and 

(2) Such fees for copying and certifying the copy of any filed docu- 
ment as shall be determined by the commission from time to time after 
reasonable notice and hearing. 

(b) No fees shall be charged or collected for copies of papers, records, 
or official documents furnished to public officers for use in their official 
capacity or for the annual reports of the commission in the ordinary 
course of distribution. 

(c) All fees charged and collected by the commission shall be paid 
daily, accompanied by a detailed statement thereof, into the State 
Treasury. 
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History. Acts 1935, No. 324, § 53; 
Pope’s Dig., § 2113; A.S.A. 1947, § 73- 
114; Acts 1989, No. 742, § 1. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-2-315. Reports by commission. 


The Arkansas Public Service Commission shall make and submit to 
the Governor during the month of June of each year a report containing 
a full and complete account of its transactions and proceedings for the 
preceding calendar year, together with such other facts, suggestions, 
and recommendations as it may deem of value to the people of the state. 


History. Acts 1935, No. 324, § 14; 
Pope’s Dig., § 2077; A.S.A. 1947, § 73- 
141; Acts 1989, No. 594, § 1; 2009, No. 
246, § 1. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-2-316. Records of commission open to public — Exceptions — 
Protective orders. 


(a) All facts and information, including all reports, records, files, 
books, accounts, papers, and memoranda in the possession of the 
commission, shall be public and open to public inspection at all 
reasonable times. 

(b)(1) Whenever the commission determines it to be necessary in the 
interest of the public or, as to proprietary facts or trade secrets, in the 
interest of the utility to withhold such facts and information from the 
public, the commission shall do so. 

(2) The commission may take such action in the nature of, but not 
limited to, issuing protective orders, temporarily or permanently seal- 
ing records, or making other appropriate orders to prevent or otherwise 
limit public disclosure of facts and information. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


History. Acts 1935, No. 324, § 27; 
Pope’s Dig., § 2090; Acts 1981, No. 913, 
§ 1; A.S.A. 1947, § 73-226. 


RESEARCH REFERENCES 
Ark. L. Rev. Watkins, Access to Public 
Records under the Arkansas Freedom of 
Information Act, 37 Ark. L. Rev. 741. 
CASE NOTES 


Specific Findings. 13.05(b), it was necessary for the commis- 


The Arkansas Public Service Commis- 
sion erred in entering a protective order 
when it failed to make specific findings 
that the documents were nondisclosable 
based upon the information in the record; 
under § 23-2-421(a), this section, and 
Commission Practice & Procedure Rule 


sion to find either that it was in the public 
interest or necessary to protect propri- 
etary facts or trade secrets of the utility in 
order to seal the documents. Bryant v. 
Arkansas Pub. Serv. Comm’n, 45 Ark. 
App. 56, 871 S.W.2d 414 (1994). 

Cited: Bryant v. Arkansas Pub. Serv. 


23-2-316 


Comm’n, 55 Ark. App. 125, 931 S.W.2d 795 
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(1996). 


SECTION. 


23-2-401. 
23-2-402. 


23-2-403. 
23-2-404. 
23-2-405. 


23-2-406. 
23-2-407. 


23-2-408. 
23-2-409. 


23-2-410. 


23-2-411. 


23-2-412. 
23-2-413. 
23-2-414. 
23-2-415. 
23-2-416. 


23-2-417. 
23-2-418. 


SUBCHAPTER 4 — PROCEDURE BEFORE COMMISSIONS 


Definition. 

Powers of commission, commis- 
sioners, and examiners. 

Evidence and pleading. 

[Repealed.] 

Service of process, notices, com- 
plaints, etc. 

Oaths — Testimony. 

Subpoenas for witnesses — Is- 
suance and service. 

Subpoenas duces tecum. 

Subpoenas — Failure to comply 
— Penalty. 

Refusal to attend or testify — 
Contempt proceedings. 

No person excused from testify- 
ing — Exemption from 
prosecution. 

Depositions. 

Perjury. 

Witness and mileage fees. 

Hearings generally. 

Hearings — Separation or con- 
solidation of complaints. 

Burden of proof. 

Records of proceedings and tes- 
timony. 


SECTION. 

23-2-419. Quorum. 

23-2-420. Orders, findings, rules, certifi- 
cates, etc., under Acts 
1935, No. 324, to be in 
writing — Copies as evi- 
dence. 

23-2-421. Findings and orders of commis- 
sion. 

23-2-422. Commission orders — Rehear- 
ings. 

23-2-423. Commission orders — Judicial 
review — Procedure. 

23-2-424. Commission orders — Rehear- 
ing or judicial review — 
Effect on order, stocks, etc. 

23-2-425. Appeals from department. 

23-2-426. Amendment or rescission of 
commission’s decisions. 

23-2-427. Orders, rules, etc., of depart- 
ment not controverted in 
actions between private 
person and railroad com- 
pany. 

23-2-428. Costs of actions. 

23-2-429. Investigation, inquiry, or hear- 
ing by commissioner or ex- 
aminer. 

23-2-430. Effect of repeal of § 23-2-404. 


Effective Dates. Acts 1899, No. 583, 
§ 31: effective on passage. 

Acts 1899, No. 119, § 10: effective on 
passage. 

Acts 1901, No. 24, § 2: effective on pas- 
sage. 

Acts 1921, No. 124, § 27: approved Feb. 
15, 1921. Emergency declared. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 


health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1945, No. 40, § 6: Feb. 12, 1945. 
Emergency clause provided: “It has been 
found and is hereby declared by the Gen- 
eral Assembly of the state of Arkansas 
that revenues to be collected in the future 
will be materially diminished, and it has 
also been found that there is urgent need 
for immediate economies and more effi- 
cient operation of the various depart- 
ments of state; and that consolidation of 
the agencies hereinbefore provided will 
make for more efficient operation and, at 
the same time, effect such economies that 
the foreseen diminution of future rev- 
enues will, in part, be offset by the econo- 
mies so to be effected by such consolida- 
tion; and that only the enactment of this 
bill will provide such economies and effi- 
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cient operation. Therefore, an emergency 
is hereby declared to exist, and this act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in force from and after the 
date of its passage and approval.” 

Acts 1973, No. 231, § 6: Mar. 7, 1973. 
Emergency clause provided: “It has been 
found and is declared by the General 
Assembly of Arkansas that doubt and con- 
fusion exists as to the proper construction 
of existing statutes pertaining to the effec- 
tive date of orders of the Arkansas Public 
Service Commission and with respect to 
the proper procedures to follow to obtain 
judicial review of such orders; that such 
doubt and confusion could lead to a mis- 
carriage of justice through a technical 
failure to comply with these statutes as 
ultimately construed by the courts; and 
that enactment of this bill will resolve 
said doubt and confusion. Therefore, an 
emergency is declared to exist, and this 
Act being necessary for the preservation 
of the public peace, health and safety, 
shall take effect and be in force from the 
date of its approval.” 

Acts 1980 (2nd Ex. Sess.), No. 4, § 6: 
May 8, 1980. Emergency clause provided: 
“It is hereby found and determined by the 
General Assembly that the proper regula- 
tion of utilities in Arkansas requires that 
the procedure by which changes in rates 
are made be amended. This amendment is 
necessary in order that the needs of the 
companies may be properly considered 
while ratepayers are also properly pro- 
tected. Therefore, an emergency is de- 
clared to exist and this Act being neces- 
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sary for the preservation of the public 
peace, health and safety shall take effect 
and be in full force from the date of its 
passage and approval.” 

Acts 1985, No. 770, § 4: Apr. 3, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the practice of requiring cir- 
cuit court judicial review of Public Service 
Commission orders works an undue hard- 
ship on the people of this State by creating 
undue delay in the final implementation 
of just and reasonable rates, and immedi- 
ate correction of this hardship is neces- 
sary in order to preserve the public safety, 
health, peace, and general welfare of the 
State. Therefore, an emergency is hereby 
declared to exist and this Act being neces- 
sary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1987, No. 265, § 3: Mar. 17, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the ability of utilities to react 
promptly to rapidly changing economic 
conditions through the issuance of stocks, 
bonds, notes and other evidences of in- 
debtedness, as approved by the commis- 
sion, is in the best interests of utility 
ratepayers and the public in general and 
that this act is designed to permit them to 
do so and should be given effect immedi- 
ately. Therefore, an emergency is hereby 
declared to exist and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall be in full 
force and effect from and after its passage 
and approval.” 


RESEARCH REFERENCES 


Ark. L. Rev. Theory of Testimonial 
Competency and Privilege, 4 Ark. L. Rev. 
Sie 


23-2-401. Definition. 


Rules of Evidence in Administrative 
Proceedings, 15 Ark. L. Rev. 138. 


As used in §§ 23-2-421 — 23-2-424, unless the context otherwise 
requires, the term “the commission” refers to the Arkansas Public 
Service Commission or to whatever successor agency might in the 
future be vested with the duties, responsibilities, powers, authorities, 
and jurisdiction of that commission. 


23-2-402 


History. Acts 1973, No. 231, § 1;A.S.A. 
1947, § 73-229.3. 
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23-2-402. Powers of commission, commissioners, and examin- 


ers. 


The commission and each of the commissioners and examiners 
specifically designated to make investigations, for the purposes men- 


tioned in this act, may: 


(1) Issue subpoenas, subpoenas duces tecum, and all necessary 
process in proceedings pending before the commission, a commissioner, 


or an examiner; 


(2) Administer oaths, examine witnesses, compel the production of 
records, books, papers, files, documents, contracts, correspondence, 
agreements, or accounts necessary for any investigation being con- 


ducted; and 
(3) Certify official acts. 


History. Acts 1935, No. 324, § 23; 
Pope’s Dig., § 2086; A.S.A. 1947, § 783- 
222: 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-82-301, 23-2-303 — 23-2- 


308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 
316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 


Cited: Gatlin v. Missouri Pac. R.R., 631 
F.2d 551 (8th Cir. 1980). 


23-2-403. Evidence and pleading. 


(a) The Arkansas Public Service Commission and the Arkansas State 
Highway and Transportation Department shall prescribe the rules of 
procedure and for taking of evidence in all matters that may come 
before them. 

(b) On the investigations, preparations, and hearing of cases, the 
commission and the department shall not be bound by the strict 
technical rules of pleading and evidence, but they may exercise such 
discretion as will facilitate their efforts to ascertain the facts bearing 


upon the right and justice of the matters before them. 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-127. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 


Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
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ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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23-2-405 


any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Cross References. 
ceedings, § 23-2-418. 


Records of pro- 


CASE NOTES 


ANALYSIS 


Admission of Evidence. 
Cross-Examination of Witnesses. 
Judicial Review. 


Admission of Evidence. 

In a hearing on a petition to transfer a 
certificate of convenience and necessity for 
the transportation of household goods, the 
commerce commission did not abuse its 
discretion by admitting in evidence lists of 
hauls made by the transferee taken from 
the books of the transferor. Fisher v. 
Branscum, 243 Ark. 516, 420 S.W.2d 882 
(1967). 


Cross-Examination of Witnesses. 
Although a utility argued that the Pub- 
lic Service Commission violated constitu- 
tional guarantees of due process by limit- 
ing the cross-examination of witnesses, 
the utility waived this argument on ap- 
peal by not making a timely objection 


23-2-404. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning dismissal of complaints, was re- 
pealed by Acts 1997, No. 1311, § 1. The 
section was derived from Acts 1935, No. 


below. Entergy Arkansas, Inc. v. Arkansas 
Pub. Serv. Comm’n, 104 Ark. App. 147, 
289 S.W.3d 513 (2008). 


Judicial Review. 

Public Service Commission (PSC) did 
not act err in declaring that an electric 
utility's recovery of storm restoration 
costs in the amount of $47 million would 
constitute improper, retroactive ratemak- 
ing, nor did it err in using a hypothetical 
debt-to-equity (D/E) ratio of 52/48 to es- 
tablish the cost of capital instead of the 
utility’s 44/56 D/E ratio; however, in cal- 
culating the dividends-payable balance, 
the PSC erred in using the utility’s parent 
company’s lag time. Entergy Arkansas, 
Inc. v. Arkansas Pub. Serv. Comm’n, 104 
Ark. App. 147, 289 S.W.3d 513 (2008). 

Cited: ‘Transport Co. v. Arkansas 
Transp. Comm’n, 255 Ark. 919, 504 
S.W.2d 366 (1974); Lee’s Trucking, Inc. v. 
Transport Co., 303 Ark. 444, 798 S.W.2d 
59 (1990). 


324, § 25; Pope’s Dig., § 2028; A.S.A. 
1947, § 73-224. 

As to the effect of the repeal of this 
section, see § 23-2-430. 


23-2-405. Service of process, notices, complaints, etc. 


(a) All process issued by the commission shall extend to all parts of 


the state, and any such process, together with the service of all notices 
issued by the commission, as well as copies of complaints, rules, orders, 
and regulations of the commission, may be served by any person 
authorized to serve process issued out of courts of law, or by mail, as the 
commission may direct. 

(b) In instances in which service is had by mail, a duplicate of the 
instrument served shall be enclosed, upon which duplicate the person 
served shall endorse the date of his or her receipt of the original and 
promptly return the duplicate to the commission. 
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(c) Any person who fails, neglects, or refuses to promptly return the 
receipt and duplicate shall be guilty of a Class A misdemeanor. 


History. Acts 1935, No. 324, § 29; 
Pope’s Dig., § 2092; A.S.A. 1947, § 73- 
228; Acts 2005, No. 1994, § 203. 


23-2-406. Oaths — Testimony. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


Any commissioner, secretary, or assistant secretary employed by the 
Arkansas Public Service Commission or the Arkansas State Highway 
and Transportation Department may administer oaths and take testi- 


mony. 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-130. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-2-407. Subpoenas for witnesses — Issuance and service. 


Subpoenas for witnesses shall be issued by the secretary, assistant 


secretary, or any commissioner of the Arkansas Public Service Commis- 
sion or the Arkansas State Highway and Transportation Department 
and shall be served as provided by law for the service of other 


subpoenas. 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-130. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 38, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 
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23-2-408. Subpoenas duces tecum. 


The commission may require, by order served on any public utility in 
the manner provided in this act for the service of orders, the production 
within this state at such time and place as it may designate, of any 
books, accounts, papers, or records of the public utility, or of any affiliate 
of the utility relating to the public utility’s business or affairs within the 
state, pertinent to any lawful inquiry and kept by the public utility or 
its affiliate in any office or place without this state. 


History. Acts 1935, No. 324, § 28; Meaning of “this act”. See note to 


Pope’s Dig., § 2091; A.S.A. 1947, § 73- § 23-2-402. 
mei 
Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
CASE NOTES 


Jurisdiction. 

Supreme Court of Arkansas granted a 
gas utility company’s writ of prohibition 
from a county court’s denial of the compa- 
nys motion to dismiss finding that the 
Arkansas Public Service Commission had 
sole and exclusive jurisdiction under 


§ 23-4-201(a)(1) over Arkansas residen- 
tial gas customers’ claims that they were 
being charged too much for natural gas 
because of the company’s alleged fraudu- 
lent conduct. Centerpoint Energy, Inc. v. 
Miller County Circuit Court, 370 Ark. 190, 
258 S.W.3d 336 (2007). 


23-2-409. Subpoenas — Failure to comply — Penalty. 


The failure or refusal of any witness to appear or to produce any 
books, papers, or documents required by the Arkansas Public Service 
Commission or the Arkansas State Highway and Transportation De- 
partment and to submit them to the inspection of the commission or the 
department or the refusal to answer any questions propounded by the 
commission or the department shall constitute a violation punishable 
by a fine of not less than fifty dollars ($50.00) nor more than five 


hundred dollars ($500). 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-130; Acts 2005, No. 1994, 
§ 146. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-2-410. Refusal to attend or testify — Contempt proceedings. 


In case of failure on the part of any person to comply with any lawful 
order of the commission, of any commissioner, or of any examiner 
specifically designated to conduct an investigation, or to comply with 
any subpoena or subpoena duces tecum, or in case of failure to testify 
concerning any matter on which he or she may be lawfully interrogated, 
any court of record of general jurisdiction or a judge thereof, upon 
application of the commission or of any commissioner, may compel 
obedience by prosecuting proceedings for contempt as in the case of 
disobedience of the requirements of a subpoena issued from the court or 
of the refusal to testify therein. 


History. Acts 1935, No. 324, § 23; Publisher’s Notes. For definition of 
Pope’s Dig., § 2086; A.S.A. 1947, § 73- the terms “commission” and “commis- 
Taped: sioner”, see § 23-1-101. 


CASE NOTES 


Cited: Gatlin v. Missouri Pac. R.R., 631 
F.2d 551 (8th Cir. 1980). 


23-2-411. No person excused from testifying — Exemption from 
prosecution. 


(a)(1) No person shall be excused from testifying or from producing 
any book, document, paper, correspondence, or account in any investi- 
gation, inquiry by, or hearing before the commission or any commis- 
sioner or examiner when ordered to do so upon the ground that the 
testimony or evidence, book, document, paper, correspondence, or 
account required of him or her may tend to incriminate him or her or 
subject him or her to penalty or forfeiture. 

(2) However, no person shall be prosecuted, punished, or subjected to 
any forfeiture or penalty for, or on account of, any act, transaction, 
matter, or thing concerning which he or she shall have been compelled 
under oath to testify or produce documentary evidence. 

(b) No person so testifying shall be exempt from prosecution or 
punishment for any perjury committed by him or her in his or her 
testimony. 


History. Acts 19385, No. 324, § 26; Publisher’s Notes. For definition of 
Pope’s Dig., § 2089; A.S.A. 1947, § 73- the terms “commission” and “commis- 
pA det sioner”, see § 23-1-101. 


23-2-412. Depositions. 


The commission, any commissioner, or any party to the proceedings 
in any investigation or hearing before the commission may cause the 
deposition of witnesses residing within or without the state to be taken 
in the manner prescribed by law for taking depositions in civil actions. 
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History. Acts 1935, No. 324, § 24; Publisher’s Notes. For definition of 
Pope’s Dig., § 2087; A.S.A. 1947, § 73- the terms “commission” and “commis- 
pins sioner”, see § 23-1-101. 


23-2-413. Perjury. 


False testimony shall constitute perjury punishable as provided by 
law. 


History. Acts 1945, No. 40, § 2; A.S.A. 
1947, § 73-130. 


23-2-414. Witness and mileage fees. 


(a) Witnesses who are summoned before the commission shall be 
paid the same fees and mileage as are paid to witnesses in courts of 
record. 

(b) Witnesses whose depositions are taken pursuant to the provi- 
sions of this act and the officer taking the deposition shall be entitled to 
the same fees as are paid for like services in such courts. 

(c) Any party to a proceeding at whose instance a subpoena is issued 
and served shall pay the costs incident thereto and the fees and mileage 
of all his or her witnesses. 

(d) The mileage and attendance fees shall be paid by the warrant of 
the Auditor of State, upon the presentation of the proper vouchers 
sworn to by the witness and approved by the chair of the commission. 

(e)(1) No witness shall be entitled to any witness fees or mileage if 
that witness: 

(A) Is directly or indirectly interested in any railroad in this state 
or outside this state; 

(B) Is in any way interested in any stock, bond, mortgage, security, 
or earnings of any such railroad; or 

(C) Shall be the agent or employee of such a railroad, or any officer 
thereof, when summoned at the instance of the railroad. 

(2) No witness furnished with free transportation shall receive pay 
for the distance he or she may have traveled on free transportation. 


History. Acts 1899, No. 53, § 29, p. 82; As to the cumulative nature of the rem- 
C. & M. Dig., § 1688; Acts 1935, No. 324, edies given in Acts 1899, No. 53, see 
§ 23; Pope’s Dig., §§ 1992, 2086; AS.A. § 23-4-704. 

1947, §§ 73-131, 73-222. For definition of the term “commission,” 

Publisher’s Notes. For applicability of see § 23-1-101. 
this section, see §§ 23-4-702 and 23-4- Meaning of “this act”. See note to 
703. § 23-2-402. 


CASE NOTES 


Cited: Gatlin v. Missouri Pac. R.R., 631 
F.2d 551 (8th Cir. 1980). 
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23-2-415. Hearings generally. 


(a) In addition to the hearings specifically provided for by this act, 
the commission may conduct such other hearings as may be required or 
expedient in the administration of the powers and duties conferred 
upon it by this act. 

(b) The commission shall fix the time and place of all hearings and 
shall serve notice of the hearing not less than ten (10) days before the 
time set for the hearing, unless the commission finds that public 
necessity requires that the hearing be held at an earlier date. 

(c) At the time fixed for any hearing before the commission, a 
commissioner, or examiner, or the time to which any hearing may have 
been continued, the complainant and the person or corporation com- 
plained of shall be entitled in person or by attorney to be heard and to 
introduce evidence and to examine and cross-examine witnesses. 


History. Acts 1935, No. 324, § 29; Meaning of “this act”. See note to 
Pope’s Dig., § 2092; A.S.A. 1947, § 73- § 23-2-402. 
228. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-2-416. Hearings — Separation or consolidation of com- 
plaints. 


(a) The commission, in its discretion, when a complaint is made 
concerning more than one (1) rate, charge, or service, may order 
separate hearings thereon at such times as it may prescribe. 

(b) The commission may, for the purpose of a hearing, consolidate 
complaints when no injustice will arise from the consolidation. 


History. Acts 1935, No. 324, § 25; Publisher’s Notes. For definition of 
Pope’s Dig., § 2088; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
Pipe ® 


23-2-417. Burden of proof. 


In all actions and proceedings arising under the provisions of this act, 
or growing out of the exercise of the authority and powers granted by 
this act to the commission, the burden of proof shall be upon the parties 
seeking to avoid compliance with the provisions of this act or with any 
findings, rules, regulations, or orders of the commission. 


History. Acts 1935, No. 324, § 38; Meaning of “this act”. See note to 
Pope’s Dig., § 2101; A.S.A. 1947, § 73- § 23-2-402. 
oaks 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
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23-2-419 


CASE NOTES 


Cited: General Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 23 Ark. App. 73, 744 
S.W.2d 392; Associated Natural Gas Co. v. 


Arkansas Pub. Serv. Comm’n, 25 Ark. 
App. 115, 752 S.W.2d 766 (1988). 


23-2-418. Records of proceedings and testimony. 


(a) A full and complete record shall be kept of all proceedings had 
before the Arkansas Public Service Commission, the Arkansas State 
Highway and Transportation Department, any commissioner, or any 
examiner on any formal investigation. 

(b) All testimony shall be recorded by official reporters appointed by 


the commission or the department. 


History. Acts 1935, No. 324, § 32; 
Pope’s Dig., § 2095; Acts 1945, No. 40, 
§ 2; A.8.A. 1947, §§ 73-127, 73-231. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Cross References. Publication of or- 
ders of commission, § 1-3-1083. 


CASE NOTES 


Cited: Transport Co. v. Arkansas 
Transp. Comm’n, 255 Ark. 919, 504 
S.W.2d 366 (1974). 


23-2-419. Quorum. 


(a)(1) A majority of the commissioners shall constitute a quorum for 
the transaction of any business, for the performance of any duty, or for 
the exercise of any power of the Arkansas Public Service Commission. 

(2) No one (1) vacancy for the time being in the commission shall 
impair the rights of the remaining commissioners to exercise all of the 
powers of the commission. 

(b) The act of a majority of the commissioners shall be the act of the 
commission. 


History. Acts 1935, No. 324, § 7; Pope’s 
Dig., § 2070; A.S.A. 1947, § 73-128. 
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23-2-420. Orders, findings, rules, certificates, etc., under Acts 
1935, No. 324, to be in writing — Copies as evidence. 


(a) Every order, finding, authorization, rule, regulation, or certificate 
issued or approved by the commission under any provisions of this act 
shall be in writing and entered on the records of the commission, all of 


which shall be public records. 


(b) Acertificate under the seal of the commission that any such order, 
finding, authorization, rule, regulation, or certificate has not been 
modified, stayed, suspended, or revoked shall be received as evidence in 
all courts as to the facts therein stated. 


History. Acts 1935, No. 324, § 32; 
Pope’s Dig., § 2095; A.S.A. 1947, § 73- 
DAS. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


Meaning of “this act”. See note to 
§ 23-2-402. 


CASE NOTES 


ANALYSIS 


Judicial Notice of Commission Orders. 
Record of Order. 


Judicial Notice of Commission Or- 
ders. 

Arkansas Public Service Commission’s 
orders are matters of public record under 
this section. Courts take judicial notice of 
public records that are required to be 
kept. Consequently, courts may take judi- 
cial notice of orders rendered by the Com- 
mission. Falcon Cable Media LP v. Arkan- 


sas Pub. Serv. Comm’n, 2012 Ark. 463, 425 
S.W.3d 704 (2012). 


Record of Order. 

Where there was no evidence of an 
order of the railroad commission prior to 
December 1 requiring the railroad to 
maintain a station and agent and the 
violation of the order was alleged to have 
been committed on November 26, a find- 
ing that the railroad violated the order 
was reversed. Chicago, Rock Island & Pac. 
Ry. v. State, 187 Ark. 1162, 60 S.W.2d 924 
(1933) (decision under prior law). 


23-2-421. Findings and orders of commission. 


(a) The Arkansas Public Service Commission’s decision shall be in 
sufficient detail to enable any court in which any action of the 
commission is involved to determine the controverted question pre- 
sented by the proceeding. 

(b) A copy of the order certified under the seal of the commission 
shall be served upon the person or corporation against whom it runs, or 
his or her or its attorney. Notice thereof shall be given to the other 
parties to the proceedings or their attorneys. 

(c)(1) The order shall take effect and become operative immediately 
upon the service thereof, unless otherwise provided, and shall continue 
in force either for a period which may be designated therein or until 
changed or revoked by the commission, or vacated upon review. 

(2) If an order cannot, in the judgment of the commission, be 
complied with within the time fixed by the commission, the commission 
may grant and prescribe such additional time as in its judgment is 
reasonably necessary to comply with the order and may, on application 
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and for good cause shown, extend the time for compliance fixed in the 


order. 


History. Acts 1935, No. 324, § 30; 
Pope’s Dig., § 2093; Acts 1973, No. 231, 


§ 2; 1980 (2nd Ex. Sess.), No. 4, § 2; 
A.S.A. 1947, § 73-229. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey of 
Arkansas Law. Administrative Law, 4 
U.Ark. Little Rock L.J. 157. 


CASE NOTES 


ANALYSIS 


Burden of Proof. 
Findings of Fact. 


Burden of Proof. 

In order to establish an absence of sub- 
stantial evidence to support the commis- 
sion’s order, the Attorney General had the 
burden of showing that the proof before 
the commission was so nearly undisputed 
that fair-minded persons could not reach 
its conclusion. Bryant v. Arkansas Pub. 
Serv. Comm’n, 54 Ark. App. 157, 924 
S.W.2d 472 (1996). 


Findings of Fact. 

In reviewing an order of the commis- 
sion, the court must determine not 
whether the conclusions of the commis- 
sion are supported by substantial evi- 
dence but whether its findings of fact are 
so supported. Arkansas Pub. Serv. 
Comm’n v. Continental Tel. Co., 262 Ark. 
821, 561 S.W.2d 645 (1978). 

The Arkansas Public Service Commis- 
sion erred in entering a protective order 
where it failed to make specific findings 
that the documents are nondisclosable 
based upon the information in the record; 
under subsection (a) of this section, § 23- 
2-316, and Commission Practice & Proce- 
dure Rule 13.05(b), it was necessary for 
the commission to find either that it was 
in the public interest or necessary to pro- 
tect proprietary facts or trade secrets of 
the utility in order to seal the documents. 
Bryant v. Arkansas Pub. Serv. Comm’n, 45 
Ark. App. 56, 871 S.W.2d 414 (1994). 

Commission’s findings held to satisfy 
the requirements of subsection (a) where 
the commission’s decision was supported 
by substantial evidence and the total ef- 


fect of the order was not unjust, unreason- 
able, unlawful, or discriminatory. Bryant 
v. Arkansas Pub. Serv. Comm’n, 54 Ark. 
App. 157, 924 S.W.2d 472 (1996). 

An order entered by the Arkansas Pub- 
lic Service Commission did not contain 
adequate findings of fact where the order 
did not recite any evidence supporting the 
findings that the commission made and 
where the court did not have findings on 
the very issues that the parties litigated. 
Bryant v. Arkansas Pub. Serv. Comm'n, 62 
Ark. App. 154, 969 S.W.2d 203 (1998). 

In a proceeding to increase nongas 
rates, whether the month of April should 
have been included in the winter (peak) 
usage period that was relied on by the 
Arkansas Public Service Commission to 
support the 68.5% demand allocation was 
a finding that should have been made by 
the Commission and because the decision 
was insufficient for the court to make an 
adequate meaningful review as required 
by subsection (a) of this section, the action 
was remanded. The issue was properly 
before the Commission. Consumers Utils. 
Rate Advocacy Div. v. Arkansas Pub. Serv. 
Comm’n, 99 Ark. App. 228, 258 S.W.3d 758 
(2007). 

Arkansas Public Service Commission 
complied with subsection (a) of this sec- 
tion when it gave a considered response 
that informed the parties of the basis for 
the order and indicated the reasoning by 
which the Commission reached its deci- 
sion; the issue in the case was whether 
customers were overbilled for electricity 
usage, and whether the customers re- 
quested that the permanent service be 
activated was not directly relevant to 
whether they were overbilled for that ser- 
vice. Pressler v. Arkansas Pub. Serv. 
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Comm’n, 2011 Ark. App. 512, 385 S.W.3d 
349 (2011). 

Cited: Bryant v. Arkansas Pub. Serv. 
Comm’n, 64 Ark. App. 303, 984 S.W.2d 61 


(1998); Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 68 Ark. App. 
148, 5 S.W.3d 484 (1999). 


23-2-422. Commission orders — Rehearings. 


(a) Any party to a proceeding before the Arkansas Public Service 
Commission aggrieved by an order issued by the commission may apply 
for a rehearing within thirty (30) days after the date of mailing of the 
order of the commission. 

(b) The application for rehearing shall set forth specifically the 
grounds upon which the application is based. 

(c) Upon receiving the application, the commission shall have power 
to grant or deny rehearing, to abrogate or modify its order without 
further hearing, or to reopen the record for the purpose of receiving and 
considering additional evidence. 

(d) Unless the commission acts upon the application for rehearing 
within thirty (30) days after it is filed, the application shall be deemed 
to have been denied. 

(e) An order or decision made after the rehearing abrogating, chang- 
ing, or modifying the original order or decision shail have the same 
force and effect as an original order or decision but shall not affect any 
right or the enforcement of any right arising from or by virtue of the 


original order or decision unless so ordered by the commission. 


History. Acts 1973, No. 231, § 3;A.S.A. 
1947, § 73-229.1; Acts 1991, No. 811, § 1. 
Cross References. Refunds of exces- 


sive bonded rate collections, order not 
stayed during rehearing, § 23-4-415. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Civil Procedure, 8 U. Ark. Little 
Rock L.J. 555. 


CASE NOTES 


ANALYSIS 


Aggrieved Party. 
Authority of Commission. 
Due Process. 

Rehearings. 

Scope of Review. 


Aggrieved Party. 

While the Supreme Court could find no 
prejudice resulting from the treatment of 
the staff as an adverse party before the 
commission in the case before it, the court 
did not generally approve of this situation 
which it regarded as giving an appearance 
of impropriety, and in other instances, 


prejudice may be demonstrated to have 
resulted from this apparent conflict. Gen- 
eral Tel. Co. of Southwest v. Arkansas 
Pub. Serv. Comm’n, 295 Ark. 595, 751 
S.W.2d 1 (1988). 


Authority of Commission. 

The Arkansas Public Service Commis- 
sion acts in a legislative capacity and not 
in a judicial one, and therefore, the Su- 
preme Court views the orders of the com- 
mission as having the same force as would 
an enactment of the General Assembly. 
Arkansas Pub. Serv. Comm’n v. Lincoln- 
Desha Tel. Co., 271 Ark. 346, 609 S.W.2d 
20 (1980). 3 
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Due Process. 

In an action to increase nongas rates, 
the brevity of time in which the Arkansas 
Public Service Commission approved a 
gas company’s tariffs did not violate a 
consumer group’s due process rights be- 
cause the group was not deprived of the 
opportunity to petition for rehearing un- 
der subsection (a) of this section. The 
group did not identify any property right 
before the Commission or the court of 
which it had been deprived, and it did not 
show any prejudice. Consumers Utils. 
Rate Advocacy Div. v. Arkansas Pub. Serv. 
Comm’n, 99 Ark. App. 228, 258 S.W.3d 758 
(2007). 


Rehearings. 

Commission’s staff may properly seek 
rehearing before the Arkansas Public Ser- 
vice Commission. General Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 23 Ark. App. 
73, 744 S.W.2d 392, affd, 295 Ark. 595, 
751 8.W.2d 1 (1988). 

Notice of appeal may be filed within 
thirty days of one of two dates: (1) the date 
on which the Arkansas Public Service 
Commission (PSC) enters an order upon 
the application for rehearing, or (2) the 
date on which the application is deemed 
denied, and Ark. R. App. P. Civ. 4 does not 
apply; therefore, a motion to dismiss an 
appeal as untimely was denied because it 
was filed within 30 days of the PSC deny- 
ing rehearing, even though the deemed 
denied date had already passed when the 
PSC decided to reconsider the case. Com- 
mercial Energy Users Group v. Arkansas 
Pub. Serv. Comm’n, 369 Ark. App. 13, 250 
S.W.3d 225 (2007). 
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Scope of Review. 

The granting or denial of a petition for a 
rehearing is a matter resting largely 
within the discretion of a regulatory 
agency in rate-setting cases, and the gen- 
eral rule is that the denial of a petition for 
rehearing by an agency such as the Ar- 
kansas Public Service Commission should 
be set aside on judicial review only for the 
clearest abuse of discretion. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 

In addressing the questions of law 
raised on appeal, the court of appeals may 
not pass upon the wisdom of the Arkansas 
Public Service Commission’s actions or 
judge whether the commission has appro- 
priately exercised its discretion. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 19 Ark. App. 322, 720 
S.W.2d 924 (1986). 

The court of appeals does not advise the 
Arkansas Public Service Commission how 
to discharge its functions in arriving at 
findings of fact or in exercising its discre- 
tion, and its review of the reasonableness 
of the actions of the commission relates 
only to findings of fact and to a determi- 
nation of whether its actions were arbi- 
trary. Southwestern Bell Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 19 Ark. App. 322, 
720 S.W.2d 924 (1986). 

Cited: Arkansas Pub. Serv. Comm’n v. 
Yelcot Tel. Co., 266 Ark. 365, 585 S.W.2d 
362 (1979); Redfield Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 273 Ark. 498, 621 
S.W.2d 470 (1981); Great Lakes Carbon 
Corp. v. Arkansas Pub. Serv. Comm’n, 31 
Ark. App. 54, 788 S.W.2d 243 (1990); Alltel 
Ark., Inc. v. Arkansas Pub. Serv. Comm’n, 
70 Ark. App. 421, 19 S.W.3d 634 (2000). 


23-2-423. Commission orders — Judicial review — Procedure. 


(a)(1) Any party to a proceeding before the Arkansas Public Service 
Commission aggrieved by an order issued by the commission in the 
proceeding may obtain a review of the order in the Court of Appeals. 
The review of the order may be had by filing in that court, within thirty 
(30) days after the order of the commission upon the application for — 
rehearing or within thirty (30) days from the date the application is 
deemed to be denied as provided in § 23-2-422, a notice of appeal 
stating the nature of the proceeding before the commission, identifying 
the order complained of and the reasons why the order is claimed to be 
unlawful, and praying that the order of the commission be modified, 
remanded, or set aside in whole or in part. 
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(2) No proceeding to review any order of the commission shall be 
brought by any party unless that party has made application to the 
commission for a rehearing on the order. 

(b)(1) A copy of the petition shall immediately be transmitted by the 
Clerk of the Court of Appeals to the secretary of the Arkansas Public 
Service Commission. Thereupon, the commission, within thirty (30) 
days from the service of the notice, shall file with the Court of Appeals 
the record upon which the order complained of was entered. 

(2) The record shall consist of a complete transcript of the record in 
the case made before the commission which shall include a copy of all 
pleadings, proceedings, testimony, exhibits, orders, findings, and opin- 
ions in the case. However, the parties and the commission may stipulate 
that only a specified portion of the record as made before the commis- 
sion shall be included in the transcript to be filed with the Court of 
Appeals. 

(c)(1) Upon the filing of the petition, the court shall have original 
jurisdiction, which, upon the filing of the record with it, shall be 
exclusive, to affirm, modify, or set aside the order of the commission in 
whole or in part. 

(2) No objection to any order of the commission shall be considered by 
the Court of Appeals unless the objection shall have been urged before 
the commission in the application for rehearing. 

(3) The finding of the commission as to the facts, if supported by 
substantial evidence, shall be conclusive. 

(4) The review shall not be extended further than to determine 
whether the commission’s findings are supported by substantial evi- 
dence and whether the commission has regularly pursued its authority, 
including a determination of whether the order or decision under 
review violated any right of the petitioner under the laws or Constitu- 
tion of the United States or of the State of Arkansas. 

(5) All evidence before the commission shall be considered by the 
court regardless of any technical rule which might have rendered the 
evidence inadmissible if originally offered in the trial of any action at 
law or in equity. 

(d) The Court of Appeals, on review, shall advance commission cases 
as matters of public interest over all other civil cases except child 
custody cases, and appeals under the Workers’ Compensation Law, 
§ 11-9-101 et seq., and the Department of Workforce Services Law, 
§ 11-10-101 et seq. 

(e) Section 23-2-425 shall have no application to judicial review of 
orders of the commission. 


History. Acts 1973, No. 231, §§ 3, 4; 
1985, No. 770, § 1; A.S.A. 1947, §§ 73- 
229.1, 73-229.2; Acts 1991, No. 811, § 2. 
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RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Civil Procedure, 8 U. Ark. Little 
Rock L.J. 555. 


CASE NOTES 


ANALYSIS 


Construction. 

In General. 

Allocation of Rates. 
Burden of Proof. 
Collateral Attack. 
Constitutional Rights. 
Discretion of Commission. 
Entitlement to Review. 
Jurisdiction. 

Notice of Appeal. 

Scope of Review. 
—Performance of Functions. 
—Substantial Evidence. 
—Testimony. 

Waiver of Objections. 


Construction. 

This section is mandatory, and strict 
compliance with its provisions is neces- 
sary before any order of the Arkansas 
Public Service Commission may be re- 
viewed by the Court of Appeals. Brown v. 
Arkansas Pub. Serv. Comm’n, 17 Ark. 
App. 258, 707 S.W.2d 780 (1986). 


In General. 

Judicial review of appeals from the Ar- 
kansas Public Service Commission is lim- 
ited by the provisions of subdivisions 
(c)(3), (4), and (5) of this section, which 
define the standard of review as determin- 
ing whether the commission’s findings of 
fact are supported by substantial evi- 
dence, whether the commission has regu- 
larly pursued its authority, and whether 
the order under review violated any right 
of the appellant under the laws or the 
Constitutions of the State of Arkansas or 
the United States. Bryant v. Arkansas 
Pub. Serv. Comm’n, 46 Ark. App. 88, 877 
S.W.2d 594 (1994). 

This section and § 26-24-123 are easily 
distinguishable, inasmuch as this section 
pertains to public utility regulatory mat- 
ters and § 26-24-123 governs judicial re- 
view on Arkansas Public Service Commis- 
sion decisions concerning taxation 
matters. Arkansas Elec. Coop. Corp. v. 


Arkansas Pub. Serv. Comm’n, 307 Ark. 
171, 818 S.W.2d 935 (1991). 

Fact that customers were proceeding 
pro se before the Arkansas Public Service 
Commission did not warrant them special 
treatment because pro se parties were 
held to the same standard as a licensed 
attorney. Pressler v. Arkansas Pub. Serv. 
Comm’n, 2011 Ark. App. 512, 385 S.W.3d 
349 (2011). 


Allocation of Rates. 

The commission does not have to rely on 
a particular cost-of-service study to decide 
how rates should be allocated among the 
various classes of customers, nor must the 
commission announce the method it used 
in the allocation. Bryant v. Arkansas Pub. 
Serv. Comm’n, 57 Ark. App. 73, 941 S.W.2d 
452 (1997). 


Burden of Proof. 

The burden was on local exchange car- 
riers to justify revised tariffs and show 
without such rates they would be unable 
to earn their allowed rate of return. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 58 Ark. App. 145, 946 
S.W.2d 730 (1997). 


Collateral Attack. 

The order or determination of an ad- 
ministrative body, acting within its juris- 
diction and under authority of law, is not 
subject to collateral attack; this is so in 
the absence of fraud or bad faith, or, under 
some authority, even on the ground of 
fraud, since the only method of attack 
available is by appeal as provided by stat- 
ute. Bryant v. Arkansas Pub. Serv. 
Comm’n, 54 Ark. App. 157, 924 S.W.2d 472 
(1996). 


Constitutional Rights. 

Provisions of former similar section as 
to review of orders of commission were 
adequate to protect constitutional rights 
of telephone company which maintained 
integrated exchange serving subscribers 
in both Arkansas and another state and 
were “plain, speedy and adequate” within 
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the meaning of the federal Johnson Act, so 
that federal district court did not have 
jurisdiction to enjoin rate order of commis- 
sion relating to rates in Arkansas. Gen- 
eral Tel. Co. v. Robinson, 132 F. Supp. 39 
(E.D. Ark. 1955) (decision under prior 
law). 

Local exchange carriers were not denied 
due process in proceedings before the Ar- 
kansas Public Service Commission, where 
the commission advised them of all issues 
before it and they were given the opportu- 
nity to present evidence to the commission 
in support of all the components of their 
proposed tariffs. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 58 
Ark. App. 145, 946 S.W.2d 730 (1997). 

Subsection (c)(4) of this section did not 
give the court jurisdiction to address the 
merits of the plaintiffs constitutional 
claims where the plaintiff did not argue 
that the Arkansas Public Service Commis- 
sion failed to regularly pursue its author- 
ity and agreed with the commission that it 
lacked jurisdiction to decide the constitu- 
tional claims. AT&T Communications of 
the Southwest, Inc. v. Arkansas Pub. Serv. 
Comm’n, 67 Ark. App. 177, 994 S.W.2d 494 
(1999), aff’d in part, rev'd in part, 344 Ark. 
188, 40 S.W.3d 273 (2001). 

Customers were afforded due process 
because they had the opportunity to sub- 
poena witnesses but failed to do so; the 
Arkansas Public Service Commission’s 
Rules of Practice and Procedure provide 
that parties before the Commission may 
request subpoenas from the Commission 
to secure the testimony of witnesses, but 
those rules do not specify a time in which 
subpoenas are required to be served. 
Pressler v. Arkansas Pub. Serv. Comm’n, 
2011 Ark. App. 512, 385 S.W.3d 349 
(2011). 


Discretion of Commission. 

The commission has broad discretion in 
choosing an approach to rate regulation 
and is free, within its statutory authority, 
to make any reasonable adjustments 
which may be called for under particular 
circumstances. Associated Natural Gas 
Co. v. Arkansas Pub. Serv. Comm’n, 25 
Ark. App. 115, 752 S.W.2d 766 (1988). 

In denying certain of the Attorney Gen- 
eral’s discovery requests in a suit involv- 
ing a telephone company, the Arkansas 
Public Service Commission regularly pur- 
sued its authority. Bryant v. Arkansas 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


66 


Pub. Serv. Comm’n, 55 Ark. App. 125, 931 
S.W.2d 795 (1996). 

The commission has wide discretion in 
choosing its approach to rate regulation, 
and it is not bound by a particular method 
of evaluation. Bryant v. Arkansas Pub. 
Serv. Comm’n, 57 Ark. App. 73, 941 S.W.2d 
452 (1997). 

The appellate court is generally not 
concerned with the method used by the 
commission in calculating rates as long as 
the commission’s action is based on sub- 
stantial evidence and the total effect of the 
rate order is not unjust, unreasonable, 
unlawful, or discriminatory. Bryant v. Ar- 
kansas Pub. Serv. Comm’n, 57 Ark. App. 
73, 941 S.W.2d 452 (1997). 


Entitlement to Review. 

A city is entitled to review of order by 
commission even though no constitutional 
rights are violated, since proceedings 
might be regular, and still order could be 
void if arbitrary, unreasonable, and with- 
out substantial evidence. City of Ft. Smith 
v. Southwestern Bell Tel. Co., 220 Ark. 70, 
247 S.W.2d 474 (1952) (decision under 
prior law). 

Utility is entitled to examination of or- 
der by commission, if order amounts to 
confiscation of property, or if order results 
in violation of constitutional rights under 
state and federal Constitutions. City of Ft. 
Smith v. Southwestern Bell Tel. Co., 220 
Ark. 70, 247 S.W.2d 474 (1952) (decision 
under prior law). 


Jurisdiction. 

An objection to an order of the Arkansas 
Public Service Commission may not be 
considered by this court unless the objec- 
tion has been urged before the commission 
in the application for rehearing. Lavaca 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
65 Ark. App. 2638, 986 S.W.2d 146 (1999). 


Notice of Appeal. 

Attorney General’s notice of appeal re- 
garding evidentiary issues held sufficient. 
Bryant v. Arkansas Pub. Serv. Comm’n, 54 
Ark. App. 157, 924 S.W.2d 472 (1996). 

Notice of appeal may be filed within 
thirty days of one of two dates: (1) the date 
on which the Arkansas Public Service 
Commission (PSC) enters an order upon 
the application for rehearing, or (2) the 
date on which the application is deemed 
denied, and Ark. R. App. P. Civ. 4 does not 
apply; therefore, a motion to dismiss an 
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appeal as untimely was denied because it 
was filed within 30 days of the PSC deny- 
ing rehearing, even though the deemed 
denied date had already passed when the 
PSC decided to reconsider the case. Com- 
mercial Energy Users Group v. Arkansas 
Pub. Serv. Comm’n, 369 Ark. App. 13, 250 
S.W.3d 225 (2007). 


Scope of Review. 

Where one seeking review does not 
claim that the order of the Department of 
Public Utilities (now Arkansas Public Ser- 
vice Commission) complained of violated 
any of its constitutional rights, the review 
of such order should not extend further 
than to determine whether the depart- 
ment has regularly pursued its authority. 
Department of Pub. Utils. v. Arkansas La. 
Gas Co., 200 Ark. 983, 142 S.W.2d 213 
(1940) (decision under prior law). 

Allowance by commission would not be 
changed by court, since to do so would be 
to substitute opinion of court for opinion of 
commission. City of Ft. Smith v. South- 
western Bell Tel. Co., 220 Ark. 70, 247 
S.W.2d 474 (1952) (decision under prior 
law). 

The court reviews the commission’s 
findings on the record before the commis- 
sion. Arkansas Power & Light Co. v. Ar- 
kansas Pub. Serv. Comm’n, 226 Ark. 225, 
289 S.W.2d 668 (1956) (decision under 
prior law). 

The Arkansas Public Service Commis- 
sion has broad legislative and administra- 
tive powers, and review of its findings and 
orders by the court is considerably limited 
in its extent. Incorporated Town of Emer- 
son v. Arkansas Pub. Serv. Comm’n, 227 
Ark. 20, 295 S.W.2d 778 (1956) (decision 
under prior law). 

The granting or denial of a petition for a 
rehearing is a matter resting largely 
within the discretion of a regulatory 
agency in rate-setting cases, and the gen- 
eral rule is that the denial of a petition for 
rehearing by an agency such as the Ar- 
kansas Public Service Commission should 
be set aside on judicial review only for the 
clearest abuse of discretion. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 

The judicial branch of the government 
must generally defer to the expertise of 
the Arkansas Public Service Commission; 
however, judicial review is not reduced to 
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a formality, and it is for the courts to say 
whether there has been an arbitrary or 
unwarranted abuse of the commission’s 
discretion, even though considerable judi- 
cial restraint should be observed in find- 
ing such an abuse. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 267 
Ark. 550, 593 S.W.2d 434 (1980). 

The courts may not pass upon the wis- 
dom of the commission’s actions or say 
whether the commission has appropri- 
ately exercised its discretion; however, it 
is for the courts to say whether there has 
been an arbitrary or unwarranted abuse 
of discretion, even though considerable 
judicial restraint should be observed in 
finding such an abuse, and the question of 
reasonableness of the commission’s ac- 
tions relates only to its findings of fact and 
to a determination of whether its action 
was arbitrary. Russellville Water Co. v. 
Arkansas Pub. Serv. Comm’n, 270 Ark. 
584, 606 S.W.2d 552 (1980). 

The scope of review by the court is very 
narrow and limited; on the other hand, 
the discretion of the commission is very 
broad. Arkansas Pub. Serv. Comm’n v. 
Lincoln-Desha Tel. Co., 271 Ark. 346, 609 
S.W.2d 20 (1980). 

The Arkansas Public Service Commis- 
sion acts in a legislative capacity and not 
in a judicial one, and therefore, the appel- 
late court views the orders of the commis- 
sion as having the same force as would an 
enactment of the General Assembly. Ar- 
kansas Pub. Serv. Comm’n v. Lincoln-De- 
sha Tel. Co., 271 Ark. 346, 609 S.W.2d 20 
(1980). 

In a telephone rate case, judicial inquiry 
is concluded if the total effect of the rate 
order is not unjust, unreasonable, unlaw- 
ful or discriminatory. Arkansas Pub. Serv. 
Comm'n v. Lincoln-Desha Tel. Co., 271 
Ark. 346, 609 S.W.2d 20 (1980). 

The appellate court’s duty under this 
section is to determine whether: (1) the 
Arkansas Public Service Commission’s 
findings as to the facts are supported by 
substantial evidence; (2) the commission 
has regularly pursued its authority; and 
(3) the order or decision under review 
violated any of the telephone company’s 
rights under the laws or constitutions of 
the United States or State of Arkansas. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm'n, 18 Ark. App. 260, 715 
S.W.2d 451 (1986). 
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It is not the theory, but the impact, of 
the rate order that counts in determining 
whether rates are just, reasonable, and 
nondiscriminatory, and if the total effect 
of the rate order cannot be said to be 
unjust, unreasonable, or discriminatory, 
judicial inquiry is concluded and infirmi- 
ties in the method employed are deemed 
unimportant. General Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 23 Ark. App. 73, 744 
S.W.2d 392, affd, 295 Ark. 595, 751 
S.W.2d 1 (1988); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 24 
Ark. App. 142, 751 S.W.2d 8 (1988); Contel 
of Ark., Inc. v. Arkansas Pub. Serv. 
Comm’n, 37 Ark. App. 18, 822 S.W.2d 850 
(1992). 

Although § 23-2-103(b) required the Ar- 
kansas Public Service Commission to con- 
sider public hearing comments before is- 
suing a decision about a rate increase, its 
failure to do so was a harmless error when 
the Commission addressed the comments 
in a later order and the State did not 
argue that the rate increase was not sup- 
ported by substantial evidence, and there- 
fore, prejudice to the residential ratepay- 
ers was not shown. Although the wording 
of § 23-2-103(b) does not state specifically 
that the Commission must have the tran- 
script of the public comments before it 
issues its decision, that is clearly the in- 
tent of the statute. Consumers Utils. Rate 
Advocacy Div. v. Arkansas Pub. Serv. 
Comm’n, 99 Ark. App. 228, 258 S.W.3d 758 
(2007). 

In an action to increase nongas rates, 
the Consumer Utilities Rate Advocacy Di- 
vision of the Attorney General’s Office 
obtained some testimony that the alloca- 
tion of distribution mains’ cost could have 
been lowered if relevant data was avail- 
able, but that evidence was not sufficient 
to convince the court that the Arkansas 
Public Service Commission’s adoption of 
its staff's customer allocation was not sup- 
ported by substantial evidence as re- 
quired by subdivisions (c)(3) and (4) of this 
section. Consumers Utils. Rate Advocacy 
Div. v. Arkansas Pub. Serv. Comm’n, 99 
Ark. App. 228, 258 S.W.3d 758 (2007). 

In an action to increase nongas rates, 
the Arkansas Public Service Commission 
found that a gas company met its burden 
of producing sufficient evidence of real 
potential harm for abuse of the company’s 
system and a consumer group did not 
demonstrate that the potential for abuse 
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did not exist or offer evidence that the 
proposal was unreasonable. Therefore, 
under subsection (c) of this section, sub- 
stantial evidence supported the Commis- 
sion’s decision to allow the company to 
lower the imbalance percentages. Con- 
sumers Utils. Rate Advocacy Div. v. Ar- 
kansas Pub. Serv. Comm’n, 99 Ark. App. 
228, 258 S.W.3d 758 (2007). 

Public Service Commission (PSC) did 
not act err in declaring that an electric 
utility's recovery of storm restoration 
costs in the amount of $47 million would 
constitute improper, retroactive ratemak- 
ing, nor did it err in using a hypothetical 
debt-to-equity (D/E) ratio of 52/48 to es- 
tablish the cost of capital instead of the 
utility's 44/56 D/E ratio; however, in cal- 
culating the dividends-payable balance, 
the PSC erred in using the utility’s parent 
company’s lag time. Entergy Arkansas, 
Inc. v. Arkansas Pub. Serv. Comm'n, 104 
Ark. App. 147, 289 S.W.3d 513 (2008). 

Because a university did not file a peti- 
tion for rehearing from an administrative 
law judge’s order, it could not argue on 
appeal that the order erroneously held 
that facilities agreements the university 
entered into with an energy company 
were void and unenforceable in their en- 
tirety. Entergy Ark., Inc. v. Arkansas Pub. 
Serv. Comm’n, 2011 Ark. App. 453, 384 
S.W.3d 674 (2011). 

Arkansas Public Service Commission 
(PSC) did not err in dismissing customer’s 
complaint alleging that an energy com- 
pany overcharged them for electric service 
because there was testimony that the me- 
ter on the customers’ house was working 
properly and that the appliances installed 
in the home could have used the amount 
of electricity billed under the weather 
conditions during the time period in ques- 
tion; the administrative law judge specifi- 
cally credited the testimony of a member 
of the PSC staff that there was no evi- 
dence that the company overbilled the 
customers or that it violated any of the 
PCS’s rules. Pressler v. Arkansas Pub. 
Serv. Comm’n, 2011 Ark. App. 512, 385 
S.W.3d 349 (2011). 


—Performance of Functions. 

Apart from the judicial review which 
may be resorted to, the Supreme Court 
(now Court of Appeals) will not advise the 
commission how to discharge its func- 
tions. Arkansas Power & Light Co. v. 
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Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956) (decision un- 
der prior law). 

In questions pertaining to the regular 
pursuit of Arkansas Public Service Com- 
mission’s authority, the courts do have the 
power and duty to direct the commission 
in the performance of its functions insofar 
as it may be necessary to assure compli- 
ance by it with the statutes and constitu- 
tions. Southwestern Bell Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 434 (1980). 

It is not for the courts to advise the 
Arkansas Public Service Commission how 
to discharge its functions in arriving at 
findings of fact or in exercising its discre- 
tion; on the other hand, it is clearly for the 
courts to decide the questions of law in- 
volved and to direct the commission where 
it has not pursued its authority in compli- 
ance with the statutes governing it or with 
the state and federal constitutions. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 267 Ark. 550, 593 S.W.2d 
434 (1980). 

Local exchange carriers failed to show 
the Arkansas Public Service Commission 
failed to pursue its authority regularly 
because it engaged in single-issue rate 
making by considering in isolation the 
rate-of-return component of the algorithm 
for determining the Arkansas InterLATA 
Carrier Common Pool tariffs. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 58 Ark. App. 145, 946 S.W.2d 730 
(1997): 


—Substantial Evidence. 

If the order is supported by substantial 
evidence, free from fraud, and not arbi- 
trary, it is the duty of the courts to permit 
it to stand, even though they might dis- 
agree with the wisdom of the order. De- 
partment of Pub. Utils. v. Arkansas La. 
Gas Co., 200 Ark. 983, 142 S.W.2d 213 
(1940); Allied Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 239 Ark. 492, 393 S.W.2d 
206 (1965) (preceding decisions under 
prior law). 

Order of commission will not be inter- 
fered with by the court, if supported by 
substantial evidence free from fraud and 
not arbitrary. City of Ft. Smith v. South- 
western Bell Tel. Co., 220 Ark. 70, 247 
S.W.2d 474 (1952); Arkansas Power & 
Light Co. v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 225, 289 S.W.2d 668 (1956); In- 
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corporated Town of Emerson v. Arkansas 
Pub. Serv. Comm’n, 227 Ark. 20, 295 
S.W.2d 778 (1956) (preceding decisions 
under prior law); Arkansas Power & Light 
Co. v. Arkansas Pub. Serv. Comm’n, 261 
Ark. 184, 546 S.W.2d 720 (1977). 

Commission order held to be supported 
by substantial evidence. Arkansas Power 
& Light Co. v. Arkansas Pub. Serv. 
Comm’n, 226 Ark. 225, 289 S.W.2d 668 
(1956); Barnes v. Arkansas Pub. Serv. 
Comm’n, 235 Ark. 683, 362 S.W.2d 1 
(1962) (preceding decisions under prior 
law); Arkansas Pub. Serv. Comm’n v. Lin- 
coln-Desha Tel. Co., 271 Ark. 346, 609 
S.W.2d 20 (1980); General Tel. Co. of 
Southwest v. Arkansas Pub. Serv. 
Comm'n, 295 Ark. 595, 751 S.W.2d 1 
(1988). 

Commission order not supported by 
substantial evidence. Arkansas Pub. Serv. 
Comm’n v. Continental Tel. Co., 262 Ark. 
821, 561 S.W.2d 645 (1978); Arkansas 
Oklahoma Gas Corp. v. Arkansas Pub. 
Serv. Comm’n, 301 Ark. 259, 783 S.W.2d 
350 (1990). 

In reviewing an order of the commission 
the court must determine, not whether 
the conclusions of the commission are sup- 
ported by substantial evidence, but 
whether its findings of fact are so sup- 
ported. Arkansas Pub. Serv. Comm’n v. 
Continental Tel. Co., 262 Ark. 821, 561 
S.W.2d 645 (1978). 

The Court of Appeals is not concerned 
with the methodology used by the Arkan- 
sas Public Service Commission in arriving 
at the result as long as its findings are 
based on substantial evidence. Walnut 
Hill Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 17 Ark. App. 259, 709 S.W.2d 96 
(1986); General Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 23 Ark. App. 73, 744 S.W.2d 
392, altd,y 290 Ark, 595, 751 9.W.2d' 1 
(1988); Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 24 Ark. App. 
142, 751 S.W.2d 8 (1988); Contel of Ark., 
Inc. v. Arkansas Pub. Serv. Comm’n, 37 
Ark. App. 18, 822 S.W.2d 850 (1992). 

The Arkansas Public Service Commis- 
sion’s refusal to set rates based on a times 
interest earned ratio (TIER), or designed 
to yield a TIER of at least 1.5 as requested 
by the telephone company, was not arbi- 
trary, unreasonable, or unsupported by 
substantial evidence. Walnut Hill Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 17 Ark. 
App. 259, 709 S.W.2d 96 (1986). 
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To establish an absence of substantial 
evidence to support a decision, the appel- 
lant must demonstrate that the proof be- 
fore the administrative tribunal was so 
nearly undisputed that fair-minded per- 
sons could not reach its conclusion. Bry- 
ant v. Arkansas Pub. Serv. Comm’n, 57 
Ark. App. 73, 941 S.W.2d 452 (1997). 

The proper standard of review on ap- 
peal of an assessment of an ad valorem 
property tax by the Arkansas Public Ser- 
vice Commission was whether the find- 
ings of the commission were supported by 
substantial evidence; de novo review was 
not appropriate, even though the commis- 
sion’s order decided a question of law. 
Ozark Gas Pipeline Corp. v. Arkansas 
Pub. Serv. Comm’n, 342 Ark. 591, 29 
S.W.3d 730 (2000). 


—Testimony. 

In reviewing the sufficiency of the evi- 
dence to support the stipulated rate allo- 
cation, it was appropriate to consider the 
stipulation itself as the functional equiva- 
lent of testimony that the rates included 
were just and reasonable. Bryant v. Ar- 
kansas Pub. Serv. Comm’n, 57 Ark. App. 
73, 941 S.W.2d 452 (1997). 

The evaluation of testimony in a rate 
case is for the Arkansas Public Service 
Commission, not the courts, and in order 
to hold that the testimony does not consti- 
tute substantial evidence, the court must 
find that the testimony has no rational 
basis. Bryant v. Arkansas Pub. Serv. 
Comm’n, 57 Ark. App. 73, 941 S.W.2d 452 
(1997). 


Waiver of Objections. 

Consumer which did not appeal deci- 
sion of the Arkansas Public Service Com- 
mission granting a rate change within the 
required time could not collaterally attack 
the new rate schedules as discriminatory 
in an action against the utility and the 
commission. Commercial Printing Co. v. 
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Arkansas Power & Light Co., 250 Ark. 
461, 466 S.W.2d 261 (1971) (decision un- 
der prior law). 

Although a utility argued that the Pub- 
lic Service Commission violated constitu- 
tional guarantees of due process by limit- 
ing the cross-examination of witnesses, 
the utility waived this argument on ap- 
peal by not making a timely objection 
below. Entergy Arkansas, Inc. v. Arkansas 
Pub. Serv. Comm’n, 104 Ark. App. 147, 
289 S.W.3d 513 (2008). 

Cited: Arkansas Pub. Serv. Comm’n vy. 
Yelcot Tel. Co., 266 Ark. 365, 585 S.W.2d 
362 (1979); Redfield Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 273 Ark. 498, 621 
S.W.2d 470 (1981); Arkansas Charcoal Co. 
v. Arkansas Pub. Serv. Comm’n, 299 Ark. 
359, 773 S.W.2d 427 (1989); Flower v. 
Arkansas Pub. Serv. Comm’n, 31 Ark. 
App. 155, 790 S.W.2d 183 (1990); Arkan- 
sas Elec. Energy Consumers v. Arkansas 
Pub. Serv. Comm’n, 31 Ark. App. 217A, 
791 S.W.2d 719 (1990); Lincoln v. Arkan- 
sas Pub. Serv. Comm’n, 40 Ark. App. 27, 
842 S.W.2d 51 (1992); Lincoln v. Arkansas 
Pub. Serv. Comm'n, 313 Ark. 295, 854 
S.W.2d 330 (1993); Bryant v. Arkansas 
Pub. Serv. Comm’n, 50 Ark. App. 213, 907 
S.W.2d 140 (1995); Bryant v. Arkansas 
Pub. Serv. Comm’n, 64 Ark. App. 303, 984 
S.W.2d 61 (1998); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 68 
Ark. App. 148, 5 S.W.3d 484 (1999); Alltel 
Ark., Inc. v. Arkansas Pub. Serv. Comm’n, 
70 Ark. App. 421, 19 S.W.3d 634 (2000); 
AT&T Communications of the Southwest, 
Inc. v. Arkansas Pub. Serv. Comm’n, 344 
Ark. 188, 40 S.W.3d 273 (2001); Alltel 
Ark., Inc. v. Arkansas Pub. Serv. Comm’n, 
76 Ark. App. 547, 69 S.W.3d 889 (2002); 
Arkansas Gas Consumers, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 354 Ark. 37, 118 
S.W.3d 109 (2003); Hempstead County 
Hunting Club, Inc. v. Arkansas Pub. Serv. 
Comm’n, 2010 Ark. 221, 384 S.W.3d 477 
(2010). 


23-2-424. Commission orders — Rehearing or judicial review — 
Effect on order, stocks, etc. 


(a)(1) The filing of an application for rehearing under § 23-2-422 
shall not, unless specifically ordered by the Arkansas Public Service 
Commission, operate as a stay of the commission’s order. 

(2) The commencement of proceedings under § 23-2-423 shall not, 
unless specifically ordered by the Court of Appeals, operate as a stay of 


the commission’s order. 
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(b) The Court of Appeals may enter an order suspending or staying 
the operation of an order of the commission pending review of the order, 
provided the other parties are adequately secured against loss due to 
the delay in the enforcement of the order, in case the order involved is 
affirmed. The security is to take such form as shall be directed by the 
court. 

(c)(1) Any provision of this section, § 23-2-401, and §§ 23-2-421 — 
23-2-423 notwithstanding, if the commission order involves rate 
changes which have already been made effective under bond pursuant 
to § 23-4-408, then the order shall take effect not less than twenty (20) 
days following service. 

(2) If in this period an application for rehearing is filed, then the 
order shall be stayed until such time as the application is ruled on and 
any judicial appeals are conciuded. 

(d) Stocks or stock certificates, bonds, notes, or other evidences of 
indebtedness issued pursuant to and in accordance with an order of the 
commission shall be valid and binding in accordance with their terms, 
notwithstanding that the order of the commission may be or is later 
abrogated, vacated, changed, modified, or otherwise held to be wholly or 
partially invalid, unless, prior to issuance, the operation or effective- 
ness of the order has been stayed or suspended by the commission or a 
reviewing court. 


History. Acts 1973, No. 231, § 3; 1985, 
No. 770, § 1; A.S.A. 1947, § 73-229.1; 
Acts 1987, No. 265, § 2. 

Publisher’s Notes. Acts 1987, No. 265, 
§ 1, provided that it was not the intent of 


the legislature to require expiration of 
statutory time periods before a utility 
could issue valid stocks, bonds, notes, or 
other evidences of indebtedness. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Civil Procedure, 8 U. Ark. Little 
Rock L.J. 555. 


CASE NOTES 


Stay Pending Review. 
Permanent injunction of circuit court 
(now Court of Appeals) restraining electric 


ANALYSIS 


Scope of Review. 


Stay Pending Review. 


Scope of Review. 

The Arkansas Public Service Commis- 
sion acts in a legislative capacity and not 
in a judicial one, and therefore, the Su- 
preme Court views the orders of the com- 
mission as having the same force as would 
an enactment of the General Assembly. 
Arkansas Pub. Serv. Comm’n v. Lincoln- 
Desha Tel. Co., 271 Ark. 346, 609 S.W.2d 
20 (1980). 


cooperative from taking any preliminary 
steps or action toward construction of 
plant as authorized by order of Arkansas 
Public Service Commission pending re- 
view of proceedings was too broad, hence 
order was modified on appeal by restrain- 
ing the cooperative from construction or 
letting of contracts for construction of 
plant pending review. Arkansas Pub. Serv. 
Comm’n v. Arkansas-Missouri Power Co., 
220 Ark. 39, 246 S.W.2d 117 (1952) (deci- 
sion under prior law). 
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Notice of appeal may be filed within 
thirty days of one of two dates: (1) the date 
on which the Arkansas Public Service 
Commission (PSC) enters an order upon 
the application for rehearing, or (2) the 
date on which the application is deemed 
denied, and Ark. R. App. P. Civ. 4 does not 
apply; therefore, a motion to dismiss an 
appeal as untimely was denied because it 
was filed within 30 days of the PSC deny- 
ing rehearing, even though the deemed 
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denied date had already passed when the 
PSC decided to reconsider the case. Com- 
mercial Energy Users Group v. Arkansas 
Pub. Serv. Comm’n, 369 Ark. App. 13, 250 
S.W.3d 225 (2007). 

Cited: Arkansas Pub. Serv. Comm’n v. 
Yelcot Tel. Co., 266 Ark. 365, 585 S.W.2d 
362 (1979); Redfield Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 273 Ark. 498, 621 
S.W.2d 470 (1981). 


23-2-425. Appeals from department. 


(a)(1) Within thirty (30) days after the entry on the record of the 
Arkansas State Highway and Transportation Department of any order 
made by it, any party aggrieved may file a written motion with the 
secretary of the department praying for appeal from the order to the 
Pulaski County Circuit Court. 

(2) Thereupon, the appeal shall be automatically deemed as granted 
as a matter of right without any further order. 

(3) Upon the granting of the appeal, the secretary shall at once make 
a full and complete transcript of all proceedings had before the 
department in the matter and of all evidence before it in the matter, 
including all files therein. 

(4) The secretary shall deposit the transcript in the office of the clerk 
of the circuit court immediately. 

(5) The appeal shall be given preference over all other cases on the 
docket of the circuit court. 

(6) Upon the filing of the motion of the appeal and at any time 
thereafter, the circuit court or its circuit judge shall have the right to 
issue such temporary or preliminary orders as to it or him or her may 
seem proper until a final decree is rendered. 

(7) The circuit court shall thereupon review the order upon the 
record presented in the case and enter its finding and order thereon. It 
shall cause the order to be certified to the department immediately. The © 
order shall direct that action be taken by the department in conformity 
with it unless an appeal from the order to the Supreme Court shall be 
taken within the time specified in subsection (b) of this section and in 
case of such an appeal to await further orders of the circuit court. 

(b)(1) Within thirty (80) days after rendition of any order of any 
circuit court under the terms of this act, whether such an order is 
rendered on appeal of municipal council action, city commission action, 
or department action, any party aggrieved may file a motion in writing 
in the circuit court or in the office of the clerk thereof praying an appeal 
from such an order to the Supreme Court. 

(2) The motion, when so filed, shall be granted as a matter of right by 
the circuit court or by the clerk thereof. 

(3) The appeal to the Supreme Court shall be governed by the 
procedure and reviewed in the manner applicable to other appeals from 
the circuit court. However, any finding of fact by the circuit court shall 
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not be binding on the Supreme Court, and the Supreme Court may and 
shall review all the evidence and make such findings of fact and law as 
it may deem just, proper, and equitable. 

(4) The record shall be lodged in the office of the Clerk of the 
Supreme Court within sixty (60) days from the rendition of the order in 


the circuit court. 


(5) All such cases shall be regarded and treated in the Supreme 
Court as cases involving public interest and shall be advanced and 
given preference on the docket of the court on motion of either party. 


History. Acts 1921, No. 124, §§ 20, 21; 
Pope’s Dig., §§ 2019, 2020; A.S.A. 1947, 
§§ 73-133, 73-134. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 


provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. In Moore v. Arkan- 
sas Transp. Co., 269 Ark. 202, 639 S.W.2d 
725 (1980), it was held that the provisions 
of this section relating to the time for 
lodging a transcript with the office of the 
clerk of the Supreme Court were super- 
seded by Arkansas Rules of Appellate Pro- 
cedure, Rule 5. 

Meaning of “this act”. Acts 1921, No. 
124, codified as §§ 14-200-112, 23-1-114, 
23-2-302, 23-2-309, 23-2-311, 23-2-313, 
23-2-425, 23-3-113, 23-4-101, 23-4-104, 
23-4-110, 23-12-104. 


RESEARCH REFERENCES 


Ark. L. Rev. Mandamus to Review Ad- 
ministrative Action in Arkansas, 11 Ark. 
L. Rev. 352. 


Judicial Review of Administrative 
Agencies in Arkansas, 25 Ark. L. Rev. 397. 


CASE NOTES 


ANALYSIS 


Applicability. 

Appealable Orders. 

Commission’s Findings and Conclusions. 
Erroneous Findings of Lower Court. 
Evidence. 

Modification of Orders. 

Scope of Review. 

Stay of Orders. 

Time for Appeal. 

Transcripts. 


Applicability. 

This section has reference only to a 
party aggrieved on account of an order 
made by the commission involving regula- 
tion or operation of public utility and, 
therefore, had no applicability to action by 
school district for revision of tax assess- 
ment form. Little Rock Special Sch. Dist. 
v. Arkansas Pub. Serv. Comm’n, 210 Ark. 
165, 194 S.W.2d 874 (1946). 

This section controls the procedure for 
appeal from the circuit court to the Su- 
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preme Court in cases involving valuation 
assessments against a railroad by the tax 
division of the public service commission. 
Kansas City S. Ry. v. Arkansas Commerce 
Comm'n, 230 Ark. 663, 326 S.W.2d 805 
(1959). 


Appealable Orders. 

An order of the commission refusing to 
direct assessment of personal property of 
railroad for tax purposes was an exercise 
of regulatory powers over public utilities, 
consequently an appeal to the circuit court 
from such order was permissible. North 
Little Rock Special School Dist. v. Koppers 
Co., 211 Ark. 322, 200 S.W.2d 519 (1947). 


Commission’s Findings and Conclu- 
sions. 

If the trial court felt the need for ampli- 
fied findings and conclusions by the com- 
mission, it should have remanded the 
matter to the commission for it to supply 
them from the record without holding 
further hearings. Moore v. Arkansas 
Transp. Co., 270 Ark. 831, 606 S.W.2d 575 
(1980). 


Erroneous Findings of Lower Court. 

Where the trial court’s judgment recited 
an erroneous finding, the Supreme Court 
was not required to affirm the judgment 
for want of a motion for new trial, since, 
there having been no trial, no motion for 
new trial was necessary, and since the 
error appeared on the face of the record no 
bill of exception was necessary. Ft. Smith 
Spelter Co. v. Clear Creek Oil & Gas Co., 
153 Ark. 170, 239 S.W. 733 (1922). 


Evidence. 

Evidence sufficient to sustain the deci- 
sion of the circuit court’s reversal of the 
Arkansas Public Service Commission in 
refusing to issue certificate of public con- 
venience to petitioning carrier. Arkansas 
Motor Freight Lines v. Batesville Truck 
Line, 214 Ark. 448, 216 S.W.2d 857 (1949). 

Evidence sufficient to reverse action of 
Arkansas Commerce Commission and cir- 
cuit court. National Trailer Convoy, Inc. v. 
Chandler Trailer Convoy, Inc., 233 Ark. 
887, 349 S.W.2d 672 (1961). 

Decision held not against preponder- 
ance of the evidence. Transport Co. v. 
Champion Transp., Inc., 298 Ark. 178, 766 
S.W.2d 16 (1989). 


Modification of Orders. 
Where Arkansas Transportation Com- 
mission, in its brief, acquiesced to modifi- 
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cation of its rules desired by plaintiff, a 
carrier company, no prejudicial error re- 
sulted from circuit court’s modification of 
commission’s order even if it actually 
lacked the legal authority to alter the 
order. Household Goods Carriers v. Arkan- 
sas Transp. Comm’n, 262 Ark. 797, 562 
S.W.2d 42 (1978). 


Scope of Review. 

Upon trial of the matters in issue upon 
an appeal from the corporation commis- 
sion, the circuit court is not bound by the 
order of the commission and, upon appeal 
from the circuit court, the matter is pre- 
sented to the Supreme Court upon the 
record made before the commission for 
trial of the same issues de novo, and the 
proceeding is not essentially different 
from the rules of law in regard to appeals 
from chancery court decrees. Motor Truck 
Transf., Inc. v. Southwestern Transp. Co., 
197 Ark. 346, 122 S.W.2d 471 (1938). 

Court’s duty in reviewing order of the 
Corporation Commission is not the same 
as in reviewing order of the Department of 
Public Utilities (now Arkansas Public Ser- 
vice Commission); the hearing upon an 
order of the Corporation Commission is de 
novo. Missouri Pac. R.R. v. Williams, 201 
Ark. 895, 148 S.W.2d 644 (1941). 

If Arkansas Public Service Commission 
on hearing refuses to issue a certificate of 
public convenience to a carrier, and the 
decision of the commission is reversed by 
the circuit court, the Supreme Court on 
appeal will try the case de novo. Arkansas 
Motor Freight Lines v. Batesville Truck 
Line, 214 Ark. 448, 216 S.W.2d 857 (1949). 

Supreme Court will try a case de novo in 
determining whether Arkansas Public 
Service Commission was justified in issu- 
ing a certificate to petitioner, but will not 
proceed, as though the commission did not 
exist, as the commission had the benefit of 
seeing and hearing the witness whereas 
the court decided on the record, so that if 
evidence before the commission was suffi- 
cient to justify finding of commission as to 
matters involved in the petition, the court 
on appeal will sustain the finding of the 
commission. Wisinger v. Stewart, 215 Ark. 
827, 223 S.W.2d 604 (1949). 

Proper scope of judicial review of fact 
findings of Arkansas Public Service Com- 
mission is to inquire as to whether deci- 
sion of the commission is contrary to the 
weight of the evidence. Missouri Pac. 
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Transp. Co. v. Inter City Transit Co., 216 
Ark. 95, 224 $.W.2d 372 (1949). 

When the legislature has set up a fact- 
finding body authorized to issue or with- 
hold permits and such body has had the 
advantage of hearing witnesses testify, 
the courts are slow to set aside the body’s 
findings; however, an appeal from the de- 
cision of the Commerce Commission is 
tried de novo on the record, and the Su- 
preme Court may and shall review all the 
evidence and make such findings of fact 
and law as the court may deem just, 
proper, and equitable. National Trailer 
Convoy, Inc. v. Chandler Trailer Convoy, 
Inc., 233 Ark. 887, 349 S.W.2d 672 (1961). 

The finding of the Commerce Commis- 
sion and the circuit court denying a per- 
mit to applicant should be affirmed unless 
it appears to be contrary to the preponder- 
ance of the testimony. National Trailer 
Convoy, Inc. v. Chandler Trailer Convoy, 
Inc., 233 Ark. 887, 349 S.W.2d 672 (1961). 

It is the function of the Supreme Court 
to inquire whether the determination of 
the commission is contrary to the weight 
of the evidence, but, in so doing, it must 
not lightly regard the findings of the com- 
mission. Fisher v. Branscum, 243 Ark. 
516, 420 S.W.2d 882 (1967). 

Supreme Court reviews the record de 
novo but must affirm the order of the 
commission if the order is not against the 
preponderance of the evidence. Torrans v. 
Arkansas Commerce Comm’n, 246 Ark. 
930, 440 S.W.2d 558 (1969). 

Error of trial court in applying the “sub- 
stantial evidence” rule rather than the 
“weight of evidence” rule in trial de novo 
proceedings which affirmed commission’s 
denial of application to haul goods intra- 
state was not prejudicial to applicant, as 
Supreme Court on appeal also reviews the 
record de novo and is required to deter- 
mine whether the decision of the commis- 
sion was contrary to the preponderance of 
evidence. Torrans v. Arkansas Commerce 
Comm’n, 246 Ark. 930, 440 S.W.2d 558 
(1969). 


Stay of Orders. 

Circuit court was entitled to stay order 
of commission pending hearing and deter- 
mination of review where private electric 
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utility company in seeking appeal based 
same on provisions of this section, since 
court could issue temporary order under 
the section. Arkansas Pub. Serv. Comm’n 
v. Arkansas-Missouri Power Co., 220 Ark. 
39, 246 S.W.2d 117 (1952). 


Time for Appeal. 

Appeal from action of Corporation Com- 
mission in fixing ad valorem assessment 
not filed within 60 days from date of 
judgment should be dismissed; time in 
which to perfect appeal runs from date of 
judgment rather than from order overrul- 
ing motion for a new trial. Graysonia, 
Nashville & Ashdown R.R. v. Arkansas 
Corp. Comm’n, 202 Ark. 589, 151 S.W.2d 
665 (1941). 

When the legislature fixes a short time 
for appeal in a particular type of case, and 
such time so fixed is reasonable, then the 
short time so fixed must govern rather 
than the long time allowed by the general 
appeal statute. Kansas City S. Ry. v. Ar- 
kansas Commerce Comm’n, 230 Ark. 663, 
326 S.W.2d 805 (1959). 


Transcripts. 

It was not an abuse of discretion to 
refuse to dismiss the appeal for delay of 
the secretary in filing the transcript not 
caused by the appellant. Van Buren Wa- 
terworks v. City of Van Buren, 152 Ark. 
83, 237 S.W. 696 (1922); Arkansas R.R. 
Comm'n v. Graysonia, Nashville & Ash- 
down R.R., 169 Ark. 18, 272 S.W. 850 
(1925). 

Insofar as the provisions of this section 
relating to the time for lodging a tran- 
script in the office of the clerk of the 
Supreme Court are concerned, they are 
superseded by Arkansas Rules of Appel- 
late Procedure, Rule 5. Moore v. Arkansas 
Transp. Co., 269 Ark. 202, 639 S.W.2d 725 
(1980). 

Cited: Arkansas State Bd. of Phar- 
macy v. Patrick, 243 Ark. 967, 423 S.W.2d 
265 (1968); Batesville Truck Lines v. Ar- 
kansas Freightways, Inc., 286 Ark. 116, 
689 S.W.2d 553 (1985); Purolator Courier 
Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986); Acme Brick 
Co. v. Missouri Pac. R.R., 307 Ark. 363, 
821 S.W.2d 7 (1991). 
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23-2-426. Amendment or rescission of commission’s decisions. 


(a) The commission may at any time, and from time to time, after 
notice, and after opportunity to be heard as provided in the case of 
complaints, rescind or amend by order any decision made by it. 

(b) Any order rescinding or amending a prior order or decision, when 
served upon the public utility affected and the other parties to the 
proceedings, shall have the same force and effect as is provided in this 
act for original orders or decisions. However, no such order shall affect 
the legality or validity of any acts done by the public utility or others 
before service upon it or them of the notice of the change. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


History. Acts 1935, No. 324, § 31; 
Pope’s Dig., § 2094; A.S.A. 1947, § 78- 
230. 


CASE NOTES 


Cited: Redfield Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 273 Ark. 498, 621 
S.W.2d 470 (1981); General Tel. Co. of 


Southwest v. Arkansas Pub. Serv. 
Comm'n, 295 Ark. 595, 751 S.W.2d 1 
(1988). 


23-2-427. Orders, rules, etc., of department not controverted in 
actions between private person and railroad com- 


pany. 


In all actions between private parties and railroad companies 
brought under Acts 1899, No. 53, the rates, charges, orders, rules, 
regulations, and classifications prescribed by the Arkansas State High- 
way and Transportation Department before the institution of the action 
shall be held, deemed, and accepted to be reasonable, fair, and just, and 


in such respects shall not be controverted therein. 


History. Acts 1901, No. 24, § 1, p. 53; 
C. & M. Dig., § 858; Pope’s Dig., § 1062; 
A.S.A. 1947, § 73-137. 

A.C.R.C. Notes. A.C.R.C. Notes. Pur- 
suant to Acts 1989 (1st Ex. Sess.), No. 1538, 
§ 2, references in this section to the Ar- 
kansas Transportation Commission have 
been changed to the Arkansas State High- 
way and Transportation Department. The 
Arkansas ‘Transportation Commission 
was abolished and replaced by the Trans- 
portation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 


ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-2-428. Costs of actions. 


(a) The commission shall not be required in any suits brought by it 
under the terms of this act to advance or make deposits to cover costs 
of such suits, nor shall it be required to give bond for such costs, or 
indemnity, stay, injunction, or other mesne process. 

(b) In all cases of contest before the commission, the unsuccessful 
party shall be taxed with the costs unless otherwise ordered by the 
board of commissioners. 


History. Acts 1899, No. 119, § 5, p. 194; Publisher’s Notes. For definition of 
C. & M. Dig., § 1697; Acts 1935, No. 324, the term “commission,” see § 23-1-101. 
§ 38; Pope’s Dig., §§ 1999, 2101; A.S.A. Meaning of “this act”. See note to 
1947, §§ 73-132, 73-237. § 23-2-402. 


CASE NOTES 


Cited: General Tel. Co. v. Arkansas 
Pub. Serv. Comm'n, 23 Ark. App. 73, 744 
S.W.2d 392. 


23-2-429. Investigation, inquiry, or hearing by commissioner or 
examiner. 


(a) Any investigation, inquiry, or hearing which the commission has 
power to undertake or hold may be undertaken or held by or before any 
commissioners or examiners designated for that purpose by the com- 
mission. 

(b) The evidence in any investigation, inquiry, or hearing may be 
taken by any commissioner, or commissioners, or examiners to whom 
the investigation, inquiry, or hearing has been assigned. 

(c) Every finding, opinion, and order made by a commissioner, or 
commissioners, or examiners, when approved or confirmed by the 
commission, shall be the finding, opinion, and order of the commission. 


History. Acts 1935, No. 324,§ 7;Pope’s the terms “commission” and “commission- 
Dig., § 2070; A.S.A. 1947, § 73-128. ers”, see § 23-1-101. 
Publisher’s Notes. For definition of 


23-2-430. Effect of repeal of § 23-2-404. 


The repeal of § 23-2-404 by Acts 1997, No. 1311, shall not be 
construed as depriving or expanding the current authority of the 
Attorney General to represent and bring complaints on behalf of 
customers of utilities in Arkansas. 


History. Acts 1997, No. 1311, § 2. 
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CHAPTER 3 


REGULATION OF UTILITIES AND CARRIERS 
GENERALLY 


SUBCHAPTER. 
. GENERAL PROVISIONS. 


. NAVIGABLE WATER CROSSINGS. 
. Gas Utiuities — ExtTEnsIon PROJECTS. 
. AVOIDED Costs. 


NAIDOO NW Fe 


. CERTIFICATES OF CONVENIENCE AND NECESSITY. 
. MERGER oR ACQUISITION OF CONTROL OF Domestic Pusuic UTILITIES. 
. ENERGY CONSERVATION ENDORSEMENT AcT oF 1977. 


RESEARCH REFERENCES 


ALR. Validity and construction of stat- 
utes or ordinances regulating telephone 
answering services. 35 A.L.R.3d 1430. 

State regulation of radio paging service. 
44 A.L.R.4th 216. 

Incidental provision of utility services, 
by party not in that business, as subject to 
regulation by state regulatory authority. 
85 A.L.R.4th 894. 

Incidental provision of transportation 
services, by party not primarily in that 
business, as common carriage subject to 
state regulatory control. 87 A.L.R.4th 638. 

Public service commission’s implied au- 
thority to order refund of public utility 


revenues. 41 A.L.R.5th 783. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 

Am. Jur. 13 Am. Jur. 2d, Carriers, § 26 
et seq. 

64 Am. Jur. 2d, Pub. Util., § 15 et seq. 

C.J.S. 13 C.J.S., Carriers, § 17 et seq. 
and § 329 et seq. 

73B C.J.S., Pub. Util., § 13 et seq. 

U. Ark. Little Rock L.J. Legislative 
Survey, Utilities, 8 U. Ark. Little Rock L.J. 
611. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-3-101. Organization or reorganiza- 
tion. 

23-3-102. Consolidations, stock pur- 
chases in another utility, 
or rentals of additional 
property. 

23-3-103. Stocks, bonds, notes, etc., and 
creation of liens — Regula- 
tion by commissions. 

23-3-104. Stocks, bonds, notes, etc. — Is- 
suance. 

23-3-105. Stocks, bonds, notes, etc. — 
Amount of issue. 

23-3-106. Stocks, bonds, notes, etc. — 


Disposition of proceeds. 


SECTION. 

23-3-107. Stocks, bonds, notes, etc. — Li- 
ability of state. 

Domestication of foreign rail- 
road, pipeline, or electric 
light and power corpora- 
tions. 

Annual statements of gross 
earnings. 

Annual fees generally. 

Fees — Foreign companies do- 
ing intrastate business. 

Forms sent to utilities to be 
filled out and returned. 

Adequate service, facilities, 
etc., to be provided. 


23-3-108. 


23-3-109. 


23-3-110. 
23-3-111. 


23-3-112. 


23-3-113. 
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SECTION. 

23-3-114. Unreasonable preferences pro- 
hibited. 

23-3-115. Wires transmitting electricity 
or messages over public or 
private ways. 

23-3-116. Power, water, gas, or electricity 
— Violation of municipal 
franchise — Penalties — 
Damages. 


Effective Dates. Acts 1889, No. 34, 
§ 4: effective on passage. 

Acts 1911, No. 87, § 16: approved Mar. 
8, 1911. Emergency clause provided: “This 
law being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in force from and after 
its passage.” 

Acts 1919, No. 264, § 3: approved Mar. 
13, 1919. Emergency declared. 

Acts 1921, No. 124, § 27: approved Feb. 
15, 1921. Emergency declared. 

Acts 1925, No. 254, § 2: approved Mar. 
27, 1925. Emergency clause provided: 
“This act being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, an emergency is de- 
clared, and this act shall take effect and 
be in force from and after its passage.” 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1945, No. 40, § 6: Feb. 12, 1945. 
Emergency clause provided: “It has been 
found and is hereby declared by the Gen- 
eral Assembly of the state of Arkansas 
that revenues to be collected in the future 
will be materially diminished, and it has 
also been found that there is urgent need 
for immediate economies and more effi- 
cient operation of the various depart- 


SECTION. 

23-3-117. Contracts for interruptible ser- 
vice with industrial users. 

23-3-118. Rates, charges, or service — In- 
vestigations. 

23-3-119. Complaints. 

23-3-120. Definition. 


ments of state; and that consolidation of 
the agencies hereinbefore provided will 
make for more efficient operation and, at 
the same time, effect such economies that 
the foreseen diminution of future rev- 
enues will, in part, be offset by the econo- 
mies so to be effected by such consolida- 
tion; and that only the enactment of this 
bill will provide such economies and effi- 
cient operation. Therefore, an emergency 
is hereby declared to exist, and this act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in force from and after the 
date of its passage and approval.” 

Acts 1949, No. 262, § 9: Mar. 9, 1949. 
Emergency clause provided: “It has been 
found by the General Assembly of the 
State of Arkansas that certain public utili- 
ties now subject to regulation by the Ar- 
kansas Public Service Commission are 
required by law to pay certain fees to the 
Commission while other public utilities 
which are equally subject to regulation by 
the Commission are exempt from the pay- 
ment of such fees. It is further found and 
declared to be just and equitable that each 
public utility subject to regulation by the 
Commission should bear its fair propor- 
tion of the expenses incident to such regu- 
lation. There is urgent need for more rigid 
enforcement of the safety rules and regu- 
lations on the highways of this state, 
particularly as they relate to the motor 
carrier laws, rules and regulations per- 
taining thereto. Therefore, an emergency 
is hereby declared to exist, and this Act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in force from and after the 
date of its passage and approval.” 

Acts 1965, No. 4, § 3: Jan. 25, 1965. 
Emergency clause provided: “It has been 
found and is declared by the General 
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Assembly of the State of Arkansas that 
many industrial consumers of utility ser- 
vices in this State must be able to compute 
their cost of utility services in order to 
plan new construction of industrial facili- 
ties, and to enter into agreements for 
financing same; that the industrial devel- 
opment of the State will be enhanced by 
authorizing utilities to enter into con- 
tracts with such customers, which will 
continue in force for a definite term; that 
this Act will encourage substantial expan- 
sion of industrial facilities and will pro- 
vide employment and growth opportuni- 
ties and is necessary for the public peace, 
health, welfare and safety. Therefore, an 
emergency is declared to exist and this Act 
shall take effect and be in force from and 
after its passage and approval.” 

Acts 1965, No. 11, § 2: Feb. 1, 1965. 
Emergency clause provided: “Whereas the 
economic growth and development taking 
place in this state has greatly increased 
the demand for electric power and energy 
in this state and the present and foresee- 
able future demands require that a sub- 
stantial amount of additional facilities for 
the generation, transmission and distri- 
bution of electric power and energy be 
acquired, constructed and devoted to pub- 
lic use, and whereas, some light and 
power companies of other states serving 
customers in Arkansas have experienced, 
or may reasonably be expected to experi- 
ence, difficulty in providing such facilities 
since they do not possess under the laws of 
the State of Arkansas the same powers 
and prerogatives that are conferred on 
light and power companies organized un- 
der the laws of Arkansas, an emergency is 
hereby found and declared to exist and 
this act being necessary for the immediate 
preservation of the public peace, health 
and safety shall take effect and be in full 
force from and after its passage and ap- 
proval.” 

Acts 1981, No. 709, § 3: Mar. 24, 1981. 
Emergency clause provided: “The General 
Assembly hereby determines that there is 
an immediate and urgent need to effect 
revisions in the Public Utility Regulations 
of the State and that this Act accom- 
plishes the same. Therefore, an emer- 
gency is hereby declared to exist, and this 
Act being immediately necessary for the 
preservation of the public peace, health 
and safety shall become effective from and 
after its passage and approval.” 
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Acts 1985, No. 758, § 5: Apr. 38955; 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the authority of the Public 
Service Commission to enforce the laws 
which it is charged to administer has been 
interpreted on occasion not to include 
quasi-judicial authority to vindicate pub- 
lic rights. This interpretation has resulted 
in delay of justice in the courts, and may 
as a practical matter have denied justice 
to ratepayers and utilities. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the preserva- 
tion of the public peace, health, and safety, 
shall be in full force and effect from and 
after its passage and approval.” 

Acts 1987, No. 831, § 4: Apr. 8, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that substantial uncertainty ex- 
ists with respect to the interpretation and 
application of Subsections E and F of 
Section 3 of Act 40 of 1945 to wholesale 
sellers of electricity to electric cooperative 
corporations and that as a result of such 
uncertainty, the fees assessed against cer- 
tain utilities are unfair and represent a 
double assessment on the same units of 
electricity; that clarification of Act 40 will 
provide an immediate, direct, and sub- 
stantial benefit to the ratepayers of such 
utilities by lowering overall costs; and 
that this Act will provide necessary clarity 
to Act 40. Therefore, an emergency is 
hereby declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety shall be in full force and effect from 
and after its passage and approval.” 

Acts 20038, No. 204, § 19: Feb. 21, 20038. 
Emergency clause provided: “It is found 
and determined by the Eighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
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implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 


REGULATION GENERALLY 


23-3-102 


exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


23-3-101. Organization or reorganization. 


(a) Organizations or reorganizations of all public utilities shall be 
subject to the supervision and control of the Arkansas Public Service 
Commission or the Arkansas State Highway and Transportation De- 


partment. 


(b)(1) No organization or reorganization shall be had or given effect 
without the written approval of the commission or the department. 

(2) No plan of organization or reorganization shall be approved by 
the commission or the department unless it shall be established by the 
applicant for approval that the plan is consistent with the public 


interest. 


History. Acts 1935, No. 324, § 56; 
Pope’s Dig., § 2116; A.S.A. 1947, § 73- 
202; 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-3-102. Consolidations, stock purchases in another utility, or 
rentals of additional property. 


(a) With the consent and approval of the Arkansas Public Service 


Commission, but not otherwise: 


(1) Any two (2) or more public utilities may consolidate with each 


other; 


(2) Any public utility may acquire the stock or any part thereof of any 


other public utility; 
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(3) Any public utility may sell, acquire, lease, or rent any public 
utility plant or property constituting an operating unit or system; and 

(4) A public utility may acquire, lease, or rent a plant or property 
constituting an operating unit or system, including any such plant or 
property owned by the public utility’s affiliate or by another entity. 

(b)(1) Application for the approval and consent of the commission 
shall be made by the interested public utility and shall contain a concise 
statement of the proposed action, the reasons therefor, and such other 
information as may be required by the commission. 

(2) Upon the filing of an application, the commission shall investi- 
gate it, with or without public hearing, and in case of a public hearing, 
upon such notice as the commission may require. If it finds that the 
proposed action is consistent with the public interest, it shall give its 
consent and approval in writing. 

(3) In reaching its determination, the commission shall take into 
consideration the reasonable value of the property, plant, equipment, or 
securities of the utility to be acquired or merged. 

(c) No public utility shall sell, lease, rent, or otherwise transfer, in 
any manner, control of electric transmission facilities in this state 
without the approval of the commission, provided that the approval is 
required only to the extent the transaction is not subject to the 
exclusive jurisdiction of the Federal Energy Regulatory Commission or 
any other federal agency. 

(d) Any transaction required by this section to be submitted to the 
commission for its consent and approval shall be void unless the 
commission shall give its consent and approval thereto in writing. 

(e)(1) All transactions among or between a regulated electric public 
utility and any of its divisions, components, or affiliates that are not 
regulated by the commission shall be subject to such rules as may be 
promulgated by the commission so that: 

(A) All such transactions that involve regulated services shall be 
subject to the rates, terms, and conditions specified in tariffs ap- 
proved by the commission; and 

(B) An electric utility shall not use any revenue from any regulated 
asset, operation, or service to subsidize the provision of any unregu- 
lated electric service or any other unregulated activity. 

(2) However, the provisions of this subsection shall not apply to any 
transactions involving an electric cooperative formed under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., in which: 

(A) The membership of such a cooperative approves the transac- 
tion; and 

(B) In the case of subdivision (e)(1)(B) of this section, the commis- 
sion has not disallowed the transaction within sixty (60) days after 
the filing of a notice with the commission in writing of the proposed 
transaction by the cooperative. 


History. Acts 1935, No. 324, § 57; 2538; Acts 2003, No. 204, § 7; 2015, No. 
Pope's Digt,°$ 2117; A:S.A, 1947, § 738-9 736"se1. 
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A.C.R.C. Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 
alter or diminish the Arkansas Public Ser- 
vice Commission’s authority under other- 
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wise applicable law.” 
Amendments. The 2015 amendment 
added (a)(4). 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Arkansas 
Law Survey, Junean, Constitutional Law, 
9 U. Ark. Little Rock L.J. 111. 


CASE NOTES 


ANALYSIS 


Abandonment of Property. 
Duty of Purchaser. 

Sale of Utility. 

Scope of Inquiry. 


Abandonment of Property. 

A public utility may not abandon any 
part of its property devoted to public ser- 
vice without the consent of the state, or 
transfer its property to someone else and 
be rid of duty to serve the public. North 
Little Rock Water Co. v. Waterworks 
Comm'n, 199 Ark. 773, 186 S.W.2d 194 
(1940). 


Duty of Purchaser. 

When a public service corporation sells 
and transfers its property serving a cer- 
tain community, the transferee succeeds 
to the obligation of the transferor serving 
the community, and when a municipality, 
with power to do so, purchases a distribu- 
tion system serving a certain community, 
the purchasing municipality would be 
compelled to continue the service. North 
Little Rock Water Co. v. Waterworks 
Comm'n, 199 Ark. 773, 186 S.W.2d 194 
(1940). 
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Sale of Utility. 

Commission in passing upon question 
as to whether sale of public utility should 
be approved has jurisdiction to determine 
whether council meeting approving sale 
was a valid council meeting. Southwest- 
ern Gas & Elec. Co. v. Hatfield, 219 Ark. 
515, 243 S.W.2d 378 (1951). 

The commission is not required, in as- 
sessing a proposed sale of utility assets, to 
use fair market value as the only criterion 
of value in considering whether to allow 
its consummation. Arkansas Elec. Energy 
Consumers v. Arkansas Pub. Serv. 
Comm'n, 35 Ark. App. 47, 813 S.W.2d 263 
(1991). 


Scope of Inquiry. 

Arkansas Public Service Commission 
and the courts on appeal could consider 
matters raised by suit, since plaintiff had 
a full, adequate, complete and expeditious 
remedy to present each of the questions 
before the commission and on appeal to 
the circuit court and then to the Supreme 
Court. McGehee v. Mid S. Gas Co., 235 
Ark. 50, 357 S.W.2d 282 (1962). 

Cited: Middle S. Energy, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 772 F.2d 404 (8th 
Cir. 1985). 


etc., and creation of liens — 


Regulation by commissions. 


(a)(1) The power of public utilities to issue stocks, stock certificates, 
bonds, notes, and other evidences of indebtedness in case of public 
utilities incorporated under the laws of this state and to create liens on 
property in this state in case of public utilities incorporated under the 
laws of any state or foreign country is a special privilege, the right of 


supervision, regulation, restriction, 


continue to be, vested in the state. 


and control of which is, and shall 
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(2) The power of public utilities described in subdivision (a)(1) of this 
section shall be exercised as provided by law and under such rules and 
regulations as the Arkansas Public Service Commission may prescribe. 

(b) In instances where the public utility is also a regional transmis- 
sion organization that is jurisdictional to the Federal Energy Regula- 
tory Commission and the debt is authorized by the Federal Energy 
Regulatory Commission and does not create a lien on property in this 


state, no commission authorization is required. 


History. Acts 1935, No. 324, § 58; 
Pope’s Dig., § 2118; A.S.A. 1947, § 78- 
254; Acts 2015, No. 899, § 1. 


Amendments. The 2015 amendment 
inserted designations (a)(1) and (a)(2); re- 
wrote (a)(2); and added (b). 


CASE NOTES 


ANALYSIS 


Construction. 
Classification of Utilities. 
Utilities Incorporated Elsewhere. 


Construction. 

Sections 23-3-104 — 23-3-107 (Acts 
1935, No. 324, § 59) must be read in 
conjunction with this section (Acts 1935, 
No. 324, § 58), as well as any other pro- 
visions of Acts 1935, No. 324, and the 
various amendments thereto, whenever 
appropriate so as to give full effect to the 
intention of the General Assembly. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 20 Ark. App. 30, 727 S.W.2d 
384 (1987). 


Classification of Utilities. 

A fair reading of §§ 23-3-104 — 23-3- 
107 in light of this section reveals that the 
legislature intended two classifications of 
utilities to be made when it enacted the 
language of these sections into law: first, 
the General Assembly classified public 
utilities “incorporated under the laws of 
this state” and conferred upon those utili- 
ties the “special privilege” of having the 
power to issue “stocks, stock certificates, 
bonds, notes and other evidences of in- 


debtedness” under the supervision and 
regulation of the state; second, the Gen- 
eral Assembly classified public utilities 
“incorporated under the laws of any state 
or foreign country” into another category 
and conferred upon those utilities a spe- 
cial privilege consisting of the power, un- 
der the supervision and control of the 
state, to create liens on property in this 
state. Southwestern Bell Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 20 Ark. App. 30, 
727 S.W.2d 384 (1987). 


Utilities Incorporated Elsewhere. 

Where a public utility which is incorpo- 
rated under the laws of another state and 
is providing services within the State of 
Arkansas seeks to issue indebtedness 
which will neither create a lien upon, nor 
otherwise encumber, any utility assets in 
this state, and where the effect of that 
indebtedness on rates may be adequately 
addressed in the normal course of rate- 
making by the Arkansas Public Service 
Commission, approval and other supervi- 
sion of the issue by the commission is not 
required under §§ 23-3-104 — 23-3-107. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 20 Ark. App. 30, 727 
S.W.2d 384 (1987). 


23-3-104. Stocks, bonds, notes, etc. — Issuance. 


(a)(1) When authorized by order of the commission, and not other- 
wise, a public utility may issue stock, bonds, notes, or other evidence of 
indebtedness payable at periods of more than thirty-six (36) months 
after the date of issuance when necessary for: 

(A) The acquisition of property, the construction, extension, or 
improvement of its facilities, or the improvement of its service; 
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(B) The discharge or lawful refunding of its obligations, or reim- 
bursement of moneys actually expended from the income from any 
source; or 
(C) Any of such purposes. 

(2) The order of the commission shall fix the maximum amount of 
any such issue and the purposes to which it or any proceeds up to the 
stated maximum amount are to be applied. 

(3) No public utility shall apply any such issue or its proceeds to any 
purpose not specified in the order without the consent of the commis- 
sion. 

(b) The public utility may issue notes for proper corporate purposes 
and not in violation of any provision of law, payable at periods of not 
more than thirty-six (86) months, without the consent of the commis- 
sion. However, no such note, in whole or in part, shall be refunded by 
any issue of stock or bonds or by any evidence of indebtedness with a 
maturity date later than thirty-six (36) months from the date of issue 
without the consent of the commission. 

(c) All securities issued without the approval of the commission shall 
be void. 

(d) In instances where the public utility is a regional transmission 
organization that is jurisdictional to the Federal Energy Regulatory 
Commission and the debt is authorized by the Federal Energy Regula- 
tory Commission and does not create a lien on property in this state, no 


commission authorization is required. 


History. Acts 1935, No. 324, § 59; 
Pope’s Dig., § 2119; Acts 1973, No. 410, 
§ 1; 1981, No. 709,§ 1;A.S.A. 1947, § 73- 
255; Acts 2015, No. 899, § 2. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 

Amendments. The 2015 amendment 
added (d). 


CASE NOTES 


ANALYSIS 


Construction. 
Classification of Utilities. 
Utilities Incorporated Elsewhere. 


Construction. 

This section and §§ 23-3-105 — 23-3- 
107 (Acts 1935, No. 324, § 59) must be 
read in conjunction with § 23-3-103 (Acts 
1935, No. 324, § 58), as well as any other 
provisions of Acts 1935, No. 324, and the 
various amendments thereto, whenever 
appropriate so as to give full effect to the 
intention of the General Assembly. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 20 Ark. App. 30, 727 S.W.2d 
384 (1987). 


Classification of Utilities. 

A fair reading of this section and §§ 23- 
3-105 — 23-3-107 in light of the provisions 
of § 23-3-103 reveals that the legislature 
intended two classifications of utilities to 
be made when it enacted the language of 
these sections into law: first, the General 
Assembly classified public utilities “incor- 
porated under the laws of this state” and 
conferred upon those utilities the “special 
privilege” of having the power to issue 
“stocks, stock certificates, bonds, notes 
and other evidences of indebtedness” un- 
der the supervision and regulation of the 
state; second, the General Assembly clas- 
sified public utilities “incorporated under 
the laws of any state or foreign country” 
into another category and conferred upon 


23-3-105 


those utilities a special privilege consist- 
ing of the power, under the supervision 
and control of the state, to create liens on 
property in this state. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
20 Ark. App. 30, 727 S.W.2d 384 (1987). 


Utilities Incorporated Elsewhere. 
Where a public utility which is incorpo- 
rated under the laws of another state and 
is providing services within the State of 
Arkansas seeks to issue indebtedness 
which will neither create a lien upon, nor 
otherwise encumber, any utility assets in 
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this state, and where the effect of that 
indebtedness on rates may be adequately 
addressed in the normal course of rate- 
making by the Arkansas Public Service 
Commission, approval and other supervi- 
sion of the issue by the commission is not 
required under this section and §§ 23-3- 
105 — 23-3-107. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 20 
Ark. App. 30, 727 S.W.2d 384 (1987). 

Cited: Middle S. Energy, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 772 F.2d 404 (8th 
Cir. 1985). 


23-3-105. Stocks, bonds, notes, etc. — Amount of issue. 


The commission shall have no power to authorize the issuance of 


stocks, notes, bonds, or other evidence of indebtedness of any public 
utility in an aggregate amount at any time exceeding the fair value of 
the properties of the issuer and the reasonable cost of the issuance and 


sale of the issues. 


History. Acts 1935, No. 324, § 59; 
Pope’s Dig., § 2119; Acts 1973, No. 410, 
§ 1; 1981, No. 709,§ 1;A.S.A. 1947, § 73- 
200} 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


CASE NOTES 


ANALYSIS 


Construction. 
Classification of Utilities. 
Utilities Incorporated Elsewhere. 


Construction. 

This section and §§ 23-3-104, 23-3-106, 
and 23-3-107 (Acts 1935, No. 324, § 59) 
must be read in conjunction with § 23-3- 
103 (Acts 1935, No. 324, § 58), as well as 
any other provisions of Acts 1935, No. 324, 
and the various amendments thereto, 
whenever appropriate so as to give full 
effect to the intention of the Arkansas 
General Assembly. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 20 
Ark. App. 30, 727 S.W.2d 384 (1987). 


Classification of Utilities. 

A fair reading of this section and §§ 23- 
3-104, 23-3-106, and 23-3-107 in light of 
the provisions of § 23-3-103 reveals that 
the legislature intended two classifica- 
tions of utilities to be made when it en- 
acted the language of these sections into 
law: first, the General Assembly classified 
public utilities “incorporated under the 


laws of this state” and conferred upon 
those utilities the “special privilege” of 
having the power to issue “stocks, stock 
certificates, bonds, notes and other evi- 
dences of indebtedness” under the super- 
vision and regulation of the state; second, 
the General Assembly classified public 
utilities “incorporated under the laws of 
any state or foreign country” into another 
category and conferred upon those utili- 
ties a special privilege consisting of the 
power, under the supervision and control 
of the state, to create liens on property in 
this state. Southwestern Bell Tel. Co. v. 
Arkansas Pub. Serv. Comm’n, 20 Ark. 
App. 30, 727 S.W.2d 384 (1987). 


Utilities Incorporated Elsewhere. 
Where a public utility which is incorpo- 
rated under the laws of another state and 
is providing services within the State of 
Arkansas seeks to issue indebtedness 
which will neither create a lien upon, nor 
otherwise encumber, any utility assets in 
this state, and where the effect of that 
indebtedness on rates may be adequately 
addressed in the normal course of rate- 
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making by the Arkansas Public Service 
Commission, approval and other supervi- 
sion of the issue by the commission is not 
required under this section and §§ 23-3- 
104, 23-3-106, and 23-3-107. Southwest- 
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Comm’n, 20 Ark. App. 30, 727 S.W.2d 384 
(1987). 

Cited: Middle S. Energy, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 772 F.2d 404 (8th 
Cir. 1985). 


ern Bell Tel. Co. v. Arkansas Pub. Serv. 


23-3-106. Stocks, bonds, notes, etc. — Disposition of proceeds. 


The commission shall have the power to require every public utility, 
other than municipalities, to account for the disposition of the proceeds 
of all sales of stocks, bonds, notes, or other evidence of indebtedness, in 
such form and detail as it may deem advisable. Also, the commission 
shall have the power to establish such rules and regulations as it may 
deem necessary to insure the disposition of the proceeds for the purpose 


specified in its order. 


History. Acts 1935, No. 324, § 59; 
Pope’s Dig., § 2119; Acts 1973, No. 410, 
§ 1;1981, No. 709,§ 1;A.S.A. 1947, § 73- 
yAStae 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


CASE NOTES 


ANALYSIS 


Construction. 
Classification of Utilities. 
Utilities Incorporated Elsewhere. 


Construction. 

This section and §§ 23-3-104, 23-3-105, 
and 23-3-107 (Acts 1935, No. 324, § 59) 
must be read in conjunction with § 23-3- 
103 (Acts 1935, No. 324, § 58), as well as 
any other provisions of Acts 1935, No. 324, 
and the various amendments thereto, 
whenever appropriate so as to give full 
effect to the intention of the General As- 
sembly. Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 20 Ark. App. 
30, 727 S.W.2d 384 (1987). 


Classification of Utilities. 

A fair reading of this section and §§ 23- 
3-104, 23-3-105, and 23-3-107 in light of 
the provisions of § 23-3-103 reveals that 
the legislature intended two classifica- 
tions of utilities to be made when it en- 
acted the language of these sections into 
law: first, the General Assembly classified 
public utilities “incorporated under the 
laws of this state” and conferred upon 
those utilities the “special privilege” of 
having the power to issue “stocks, stock 
certificates, bonds, notes and other evi- 
dences of indebtedness” under the super- 


vision and regulation of the state; second, 
the General Assembly classified public 
utilities “incorporated under the laws of 
any state or foreign country” into another 
category and conferred upon those utili- 
ties a special privilege consisting of the 
power, under the supervision and control 
of the state, to create liens on property in 
this state. Southwestern Bell Tel. Co. v. 
Arkansas Pub. Serv. Comm’n, 20 Ark. 
App. 30, 727 S.W.2d 384 (1987). 


Utilities Incorporated Elsewhere. 

Where a public utility which is incorpo- 
rated under the laws of another state and 
is providing services within the State of 
Arkansas seeks to issue indebtedness 
which will neither create a lien upon nor 
otherwise encumber any utility assets in 
this state, and where the effect of that 
indebtedness on rates may be adequately 
addressed in the normal course of rate- 
making by the Arkansas Public Service 
Commission, approval and other supervi- 
sion of the issue by the commission is not 
required under this section and §§ 23-3- 
104, 23-3-105, and 23-3-107. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 20 Ark. App. 30, 727 S.W.2d 384 
(1987). 

Cited: Middle S. Energy, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 772 F.2d 404 (8th 
Cir. 1985). 


23-3-107 
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23-3-107. Stocks, bonds, notes, etc. — Liability of state. 


No provision of this act and no deed or act done or performed under 
or in connection therewith shall be construed to obligate the State of 
Arkansas to pay or guarantee, in any manner whatsoever, any stock, 
bond, note, or other evidence of indebtedness authorized, issued, or 
executed under the provisions of this act. 


History. Acts 1935, No. 324, § 59; 
Pope’s Dig., § 2119; Acts 1973, No. 410, 
§ 1; 1981, No. 709,§ 1;A.S.A. 1947, § 73- 
ZOO: 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 


316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 


ANALYSIS 


Construction. 
Classification of Utilities. 
Utilities Incorporated Elsewhere. 


Construction. 

This section and §§ 23-3-104 — 23-3- 
106 (Acts 1935, No. 324, § 59) must be 
read in conjunction with § 23-3-103 (Acts 
1935, No. 324, § 58), as well as any other 
provisions of Acts 1935, No. 324, and the 
various amendments thereto, whenever 
appropriate so as to give full effect to the 
intention of the General Assembly. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 20 Ark. App. 30, 727 S.W.2d 
384 (1987). 


Classification of Utilities. 

A fair reading of this section and §§ 23- 
3-104 — 23-3-106 in light of the provisions 
of § 23-3-103 reveals that the legislature 
intended two classifications of utilities to 
be made when it enacted the language of 
these sections into law: first, the General 
Assembly classified public utilities “incor- 
porated under the laws of this state” and 
conferred upon those utilities the “special 
privilege” of having the power to issue 
“stocks, stock certificates, bonds, notes 
and other evidences of indebtedness” un- 


der the supervision and regulation of the 
state; second, the General Assembly clas- 
sified public utilities “incorporated under 
the laws of any state or foreign country” 
into another category and conferred upon 
those utilities a special privilege consist- 
ing of the power, under the supervision 
and control of the state, to create liens on 
property in this state. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
20 Ark. App. 30, 727 S.W.2d 384 (1987). 


Utilities Incorporated Elsewhere. 

Where a public utility which is incorpo- 
rated under the laws of another state and 
is providing services within the State of 
Arkansas seeks to issue indebtedness 
which will neither create a lien upon nor 
otherwise encumber any utility assets in 
this state, and where the effect of that 
indebtedness on rates may be adequately 
addressed in the normal course of rate- 
making by the Arkansas Public Service 
Commission, approval and other supervi- 
sion of the issue by the commission is not 
required under this section and §§ 23-3- 
104 — 23-3-106. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 20 
Ark. App. 30, 727 S.W.2d 384 (1987). 

Cited: Middle S. Energy, Inc. v. Arkan- 
sas Pub. Serv. Comm’n, 772 F.2d 404 (8th 
Cir. 1985). 
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23-3-108. Domestication of foreign railroad, pipeline, or electric 
light and power corporations. 


(a)(1) Before any foreign railroad corporation, foreign pipeline cor- 
poration, or foreign light and power corporation organized for the 
purpose of generating, transmitting, distributing, or supplying electric- 
ity to or for the public for compensation or for public use shall be 
permitted to avail itself of the benefits of this section and §§ 23-11-302, 
23-11-401, 23-11-402, and 23-11-404, or any part thereof, the corpora- 
tion shall file with the Secretary of State a certified copy of its articles 
of incorporation or articles of organization, if incorporated or organized 
under a general law of the state or territory, or a certified copy of the 
statute laws of the state or territory incorporating or organizing the 
company where the charter of the railroad, pipeline, or light and power 
corporation was granted by special statute of the state. 

(2) Upon the filing of its articles of incorporation, articles of organi- 
zation, or its charter and payment of the fees prescribed by law for 
railroad, pipeline, or light and power charters, the railroad, pipeline, or 
light and power company, for all intents and purposes, shall become a 
railroad, pipeline, or light and power corporation of this state, subject to 
all the laws of this state, the same as if it were formally incorporated or 
organized in this state, anything in its articles of incorporation, articles 
of organization, or charter to the contrary notwithstanding. 

(3) Such acts on the part of the corporation shall be conclusive 
evidence of the intent of the corporation to create and become a 
domestic corporation. 

(b) In all suits or proceedings instituted against any domesticated 
corporation, process may be served upon the agent of the corporation in 
this state in the same manner that process is authorized by law to be 
served upon the agents of railroad, pipeline, or light and power 
corporations organized and existing under the laws of this state. 


History. Acts 1889, No. 34, § 2, p. 43; Cross References. Office to be kept in 
C. & M. Dig., § 8424; Acts 1925, No. 254, state showing stock transactions, Ark. 
§ 1; Pope’s Dig., § 10998; Acts 1965, No. Const., Art. 17, § 2. 

11, § 1;A.S.A. 1947, § 73-427; Acts 2001, 
No. 1291, § 11. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Property Law, 24 U. Ark. Little 
Legislation, 2001 Arkansas General As-_ Rock L. Rev. 549. 


CASE NOTES 
ANALYSIS Eminent Domain. 
A railroad corporation organized in a 
Eminent Domain. sister state, on complying with this sec- 
Jurisdiction. tion and §§ 23-11-302, 23-11-401, 23-11- 


State Laws Applicable. 402, and 23-11-404, becomes a domestic 
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corporation and empowered to exercise 
the right of eminent domain. Russell v. St. 
Louis, Sw. Ry., 71 Ark. 451, 75 S.W. 725 
(1903). 

This section does not apply to power 
lines and therefore a foreign power-line 
company which had complied with laws 
authorizing it to do business in state could 
not condemn land. Southwestern Gas & 
Elec. Co. v. Patterson Orchard Co., 180 
Ark. 148, 20 S.W.2d 636 (1929). 

A corporation may be foreign for the 
purposes of diversity jurisdiction yet be 
treated as domestic and capable of exer- 
cising the power of eminent domain under 
state law. Missouri Pac. R.R. v. 55 Acres of 
Land, 947 F. Supp. 1301 (E.D. Ark. 1996). 

When a foreign railroad corporation 
files a certified copy of its articles of incor- 
poration with the secretary of state and 
complies with certain other requirements, 
it becomes a railroad of the state the same 
as if it were formally incorporated in the 
state, and as such, it acquires the power to 
condemn private property in Arkansas. 
Union Pac. R.R. v. 174 Acres, 193 F.3d 944 
(8th Cir. 1999). 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


90 


Jurisdiction. 

This section is merely a domestication 
statute and does not render a foreign 
corporation a citizen of Arkansas for the 
purposes of diversity jurisdiction. Mis- 
souri Pac. R.R. v. 55 Acres of Land, 947 F. 
Supp. 1301 (E.D. Ark. 1996). 

A corporation may be made a “domestic 
corporation” under this section, but it does 
not thereby become a citizen of the state, 
nor does this “domestication” affect the 
jurisdiction of the federal courts on a 
question of diverse citizenship. Union Pac. 
R.R. v. 174 Acres, 193 F.3d 944 (8th Cir. 
1999). 


State Laws Applicable. 

Under § 23-11-4038, providing that if a 
railway company of another state should 
lease a railroad in this state it should be 
subject to regulations governing railroads 
in this state, such a railroad would be- 
come subject to statutory regulation re- 
quiring construction of stockguards. St. 
Louis & S.F.R.R. v. Hale, 82 Ark. 175, 100 
S.W. 1148 (1907); Chicago, Rock Island & 
Pac. Ry. v. Fitzhugh, 82 Ark. 179, 100 S.W. 
1149 (1907). 


23-3-109. Annual statements of gross earnings. 


(a) Annually, during the month of March, each utility subject by law 


to the payment of fees or charges under the jurisdiction of either the 
Arkansas Public Service Commission or the Arkansas State Highway 
and Transportation Department shall prepare and transmit to the 
commission or the department having jurisdiction over the utility a 
certified statement of the gross earnings from its properties in Arkan- 
sas for the preceding calendar year ending December 31. 

(b) No deduction shall be made from the gross earnings on account of 
any payments, expenses, or uncollectible accounts, except refunds 
occasioned by errors or overcharge. 

(c) Upon receipt of these certified statements, the commission or the 
department shall determine the total gross earnings of all of the 
utilities. 

(d) However, any utility may deduct from its gross earnings any 
amounts derived from wholesale sales of electricity to any other utility, 
an electric cooperative corporation, or any other entity at wholesale 
rates regulated by the Arkansas Public Service Commission or the 
Federal Energy Regulatory Commission. 


History. Acts 1945, No. 40, § 3; 1949, 
No. 262, § 7; A.S.A. 1947, § 73-248; Acts 
1987, No. 831, § 1. 

A.C.R.C. Notes. Pursuant to Acts 1989 


(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
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portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 


23-3-110 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Acme Brick Co. v. Arkansas 
Pub. Serv. Comm’n, 227 Ark. 436, 299 
S.W.2d 208 (1957). 


23-3-110. Annual fees generally. 


(a)(1) There is levied and charged and there shall be collected 
annually from each utility subject by law to the payment of fees or 
charges under the jurisdiction of either the Arkansas Public Service 
Commission or the Arkansas State Highway and Transportation De- 
partment a fee in an amount which shall be equivalent to that 
proportion of the total utilities costs that the gross earnings of each of 
the utilities bear to the total gross earnings of all utilities. 

(2) However, the fee to be collected annually from each of the utilities 
shall not exceed, in any year, an amount exceeding two-fifths of one 
percent (*% of 1%) of the gross earnings of each respective utility. 

(3) In determining the amount of any fee for any individual utility 
pursuant to this subsection, the amount of gross earnings subject to the 
levy shall be reduced by any amounts derived from the sale of electricity 
to any other utility, an electric cooperative corporation, or any other 
entity at wholesale rates regulated by the Arkansas Public Service 
Commission or the Federal Energy Regulatory Commission. 

(b)(1) After determining the amount of the fee due to be paid by each 
of the utilities, the commission or the department having jurisdiction 
shall, annually on or before August 15, prepare and transmit to each of 
the utilities a statement of the fees due for utilities costs during the 
preceding fiscal year. 

(2) Thereafter, on or before August 31, each of the utilities shall pay 
to the secretary of the commission or the department having jurisdic- 
tion all fees shown to be due by the statements. 

(c) On receipt of the fees and charges, the secretary shall pay them 
into the State Treasury, and the amounts so received by the Treasurer 
of State shall be credited by him or her to the General Revenue Fund 
Account of the State Apportionment Fund. 

(d) In the event any utility fails or refuses to pay the fees provided for 
in this section on or before August 31, the commission or the depart- 
ment having jurisdiction shall add to the fee a penalty of twenty-five 


23-3-111 
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percent (25%) thereof and certify the amount of the delinquent tax and 
penalty to the Attorney General for collection. 


History. Acts 1945, No. 40, § 3; A.S.A. 
1947, §§ 73-249, 73-250; Acts 1987, No. 
831, § 2. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. For explanation of 
the term “utilities costs,” see § 23-2- 
108(b)(1). 


CASE NOTES 


ANALYSIS 


Purpose. 
Interstate Revenues. 


Purpose. 

The legislature intended that the regu- 
latory functions of the Arkansas Public 
Service Commission be supported by the 
fee imposed by this section and based on 
revenues generated from only intrastate 
services. Arkansas Pub. Serv. Comm’n v. 
Allied Tel. Co., 274 Ark. 478, 625 S.W.2d 
515 (1981). 


Interstate Revenues. 
The annual fee collected from each util- 
ity by the Arkansas Public Service Com- 


mission pursuant to this section, and 
based on the utility’s “gross earnings” as 
defined in § 23-1-101, applies only to in- 
trastate services provided by the utility, 
since the plain language of § 23-1-101 
calls for assessment only on services “sup- 
plied in this state”; accordingly, the com- 
mission could not impose the fee on the 
interstate telephone revenues of a tele- 
phone company. Arkansas Pub. Serv. 
Comm’n vy. Allied Tel. Co., 274 Ark. 478, 
625 S.W.2d 515 (1981). 

Cited: Alltel Mobile Communications, 
Inc. v. Arkansas Pub. Serv. Comm’n, 63 
Ark. App. 197, 975 S.W.2d 884 (1998). 


23-3-111. Fees — Foreign companies doing intrastate business. 


(a) All foreign railroad, street, interurban, or other transportation 
companies now doing intrastate business, or desiring to engage in 
intrastate business, or authorized to engage in intrastate business, 
before being permitted to continue to do intrastate business or autho- 
rized to engage in intrastate business, shall pay the same fees as are 
required of like domestic corporations. 

(b)(1) Every foreign express company, sleeping car company, and 
private car company doing intrastate business or seeking to do intra- 
state business in Arkansas, before being permitted to continue to do 
intrastate business or authorized to engage in intrastate business, shall 
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pay one dollar ($1.00) for every mile of railroad over which the 
corporation does, or proposes to do, intrastate business in this state. 

(2) Ifany such corporation operates over more miles of railroad in the 
transaction of its business after the payment of the first fee, it shall pay 
an additional fee at the same rate provided by subdivision (b)(1) of this 
section. 


History. Acts 1911, No. 87, 8§ 7,9;C.& 
M. Dig., §§ 1808, 1810; A.'S.A. 1947, 
§§ 73-425, 73-426. 


23-3-112. Forms sent to utilities to be filled out and returned. 


(a) Any public utility receiving from the commission any blanks with 
directions to fill the blanks shall cause the blanks to be properly filled 
out so as to answer fully, specifically, and correctly every question 
therein propounded. 

(b)(1) Answers shall be verified under oath by the president, secre- 
tary, superintendent, or general manager of the public utility and 
returned to the commission at its office within a reasonable time, or 
within the period fixed by the commission. 

(2) In case the public utility is unable to answer any questions, it 
shall give a good and sufficient reason for such a failure. 


History. Acts 1935, No. 324, § 55; Publisher’s Notes. For definition of 
Pope’s Dig., § 2115; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
251 


23-3-113. Adequate service, facilities, etc., to be provided. 


(a) Every public utility shall furnish, provide, and maintain such 
adequate and efficient service, instrumentalities, equipment, and facili- 
ties as shall promote the safety, health, comfort, requirements, and 
convenience of its patrons, employees, and the public. 

(b) Every person, firm, or corporation engaged in a public service 
business in this state shall establish and maintain adequate and 
suitable facilities, safety appliances, or other suitable devices and shall 
perform such service in respect thereto as shall be reasonable, safe, and 
sufficient for the security and convenience of the public and the safety 
and comfort of its employees, and, in all respects, just and fair, and 
without any unjust discrimination or preference. 


History. Acts 1919, No. 571, § 6; C. & Publisher’s Notes. Acts 1919, No. 571, 
M. Dig., § 1611; Acts 1921, No. 124, § 4; § 32, provided, in part, that the provi- 
1935, No. 324, § 10; Pope’s Dig., §§ 2003, sions of the act were in addition to and 
20738; A.S.A. 1947, §§ 73-116, 73-204. supplemental to the statutes then in force. 
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CASE NOTES 


ANALYSIS 


Duty of Care. 

Facilities. 

Particular Circumstances. 
Special Services. 


Duty of Care. 

This section codifies a duty to act with 
reasonable care in the delivery of service; 
that duty being to act reasonably under 
the circumstances not to cause harm. Bel- 
lanca v. Arkansas Power & Light Co., 316 
Ark. 80, 870 S.W.2d 735 (1994). 

There is, without question, a duty to act 
reasonably when supplying power. Bel- 
lanca v. Arkansas Power & Light Co., 316 
Ark. 80, 870 S.W.2d 735 (1994). 

Utility companies have a duty to inspect 
and maintain their own equipment, but 
those companies are not held liable for 
injuries that cannot be reasonably fore- 
seen. Bellanca v. Arkansas Power & Light 
Co., 316 Ark. 80, 870 S.W.2d 735 (1994). 


Facilities. 

The railroad commission had jurisdic- 
tion to require railroads to construct 
sheds over platforms along their tracks for 
the convenience of the traveling public in 
going to and from trains. St. Louis-S.F. Ry. 


v. Albright, 176 Ark. 761, 4 S.W.2d 910 
(1928). 


Particular Circumstances. 

District court properly granted sum- 
mary judgment to a power company in an 
action resulting from the death of two men 
who were electrocuted when an aluminum 
tent pole came in contact with a power 
line because the evidence did not show 
that the company knew or should have 
known about the risk of an accident like 
the one which killed the men. Koch v. 
Southwestern Elec. Power Co., 544 F.3d 
906 (8th Cir. 2008). 


Special Services. 

A telephone company is not liable for 
special damages for failure to furnish a 
patron special service to another patron 
unless there is some contract between the 
parties, wherein the telephone company 
accepts the contract with the special con- 
ditions attached thereto. Southwestern 
Bell Tel. Co. v. Norwood, 212 Ark. 763, 207 
S.W.2d 733 (1948). 

Cited: Acme Brick Co. v. Arkansas 
Pub. Serv. Comm’n, 227 Ark. 436, 299 
S.W.2d 208 (1957); Litton Sys. v. South- 
western Bell Tel. Co., 539 F.2d 418 (5th 
Cir. 1976); Southwestern Bell Tel. Co. v. 
Arkansas Pub. Serv. Comm’n, 824 F.2d 
672 (8th Cir. 1987). 


23-3-114. Unreasonable preferences prohibited. 


(a)(1) As to rates or services, no public utility shall make or grant any 
unreasonable preference or advantage to any corporation or person or 
subject any corporation or person to any unreasonable prejudice or 


disadvantage. 


(2) No public utility shall establish or maintain any unreasonable 
difference as to rates or services, either as between localities or as 


between classes of service. 


(b) The commission, in the exercise of its jurisdiction granted by this 
act, may fix uniform rates applicable throughout the territory served by 
any public utility whenever in its judgment public interest requires 


such uniform rates. 


(c) The commission may determine any question or fact arising 


under this section. 


History. Acts 1935, No. 324, § 13; 
Pope’s Dig., § 2076; A.S.A. 1947, § 73- 
207. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
Meaning of “this act”. See note to 
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§ 23-3-107. freight over connecting lines, preferences 
Cross’ References. Forwarding prohibited, exceptions, § 23-10-411. 
CASE NOTES 


ANALYSIS 


Late Charges. 

Rate Differences. 

Refusal to Provide Service. 
—Use of Risk Multiplier. 
Standard of Review. 


Late Charges. 

A public utility’s late charge, far from 
being an exaction of excessive interest for 
the loan or forbearance of money, was in 
fact a device to require delinquent rate- 
payers to bear, as nearly as could be 
determined, the exact collection costs re- 
sulting from their tardiness in paying 
their bills, thereby automatically classify- 
ing consumers to avoid discrimination. 
Coffelt v. Arkansas Power & Light Co., 
248 Ark. 313, 451 S.W.2d 881 (1970). 


Rate Differences. 

This section does not prohibit differ- 
ences in rates; it merely prohibits unrea- 
sonable rate differences. Wilson v. Arkan- 
sas Pub. Serv. Comm’n, 278 Ark. 591, 648 
S.W.2d 63 (1983); Bryant v. Arkansas Pub. 
Serv. Comm’n, 50 Ark. App. 2138, 907 
S.W.2d 140 (1995). 

Evidence sufficient to find that the Ar- 
kansas Public Service Commission prop- 
erly held that the cost differential was a 
reasonable basis upon which the gas com- 
pany could charge certain customers a 
higher price. Wilson v. Arkansas Pub. 
Serv. Comm’n, 278 Ark. 591, 648 S.W.2d 
63 (1983). 

A rate-making agency may establish 
different rates for different classes of cus- 
tomers. Arkansas Elec. Energy Consum- 
ers v. Arkansas Pub. Serv. Comm’n, 20 
Ark. App. 216, 727 S.W.2d 146 (1987). 

Allocation approved did not unreason- 
ably discriminate against residential cus- 
tomers; commission had balanced cost 
and noncost factors and made choices 
among public policy alternatives. Bryant 
v. Arkansas Pub. Serv. Comm’n, 50 Ark. 
App. 213, 907 S.W.2d 140 (1995). 

Evidence supported the commission’s 
approval of reduced “corridor rates” for 


industrial customers who would other- 
wise bypass the utilities resulting in even 
higher rates for residential customers; 
corridor rates are a just and reasonable 
response to the threat of bypass. Bryant v. 
Arkansas Pub. Serv. Comm’n, 57 Ark. 
App. 73, 941 S.W.2d 452 (1997). 

Although the Attorney General’s office 
argued that Arkansas Public Service 
Commission’s approval of an agreement to 
a gas company’s rate hike was unreason- 
able and discriminatory, substantial evi- 
dence, including witness testimony, sup- 
ported the Commission’s decision to 
approve the agreement. Consumer Utils. 
Rate Advocacy Div. v. Arkansas Pub. Serv. 
Comm’n, 86 Ark. App. 254, 184 S.W.3d 36 
(2004). 


Refusal to Provide Service. 

Action of public utility in refusing to 
supply water to plaintiff businesses lo- 
cated within one hundred feet of its water 
line, on grounds that another, Class C, 
utility had an exclusive franchise under a 
certificate of necessity and convenience to 
supply water to the plaintiffs, was in vio- 
lation of this section because the deregu- 
lation of Class C water utilities in 1987 
nullified by implication any exclusive 
franchises which may otherwise have ex- 
isted under such a certificate. Sebastian 
Lake Pub. Util. Co. v. Sebastian Lake 
Realty, 325 Ark. 85, 923 S.W.2d 860 
(1996). 


—Use of Risk Multiplier. 

Use of risk or rate of return multiplier, 
which is defined as a ratio of a customer 
class’s rate of return to the overall rate of 
return allowed the utility, of any number 
other than 1.0 is not unlawful per se. Use 
of a risk multiplier whereby any customer 
class with a risk multiplier in excess of 1.0 
would be paying a higher proportional 
rate of return in its overall electric rate 
than would a customer class with a risk 
multiplier of less than 1.0, is not unrea- 
sonable where supported by evidence. Ar- 
kansas Elec. Energy Consumers v. Arkan- 
sas Pub. Serv. Comm’n, 20 Ark. App. 216, 
727 S.W.2d 146 (1987). 


23-3-115 


Standard of Review. 

The appellate court must review the 
total effect of a rate order, and if the total 
effect cannot be said to be unjust, unrea- 
sonable, unlawful, or discriminatory, judi- 
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Cited: Lincoln v. Arkansas Pub. Serv. 
Comm’n, 40 Ark. App. 27, 842 S.W.2d 51 
(1992); Lincoln v. Arkansas Pub. Serv. 
Comm’n, 313 Ark. 295, 854 S.W.2d 330 
(1993). 


cial inquiry is concluded. Bryant v. Arkan- 
sas Pub. Serv. Comm'n, 57 Ark. App. 78, 
941 S.W.2d 452 (1997). 


23-3-115. Wires transmitting electricity or messages over public 
or private ways. 


Every public utility which owns, operates, manages, or controls along 
or across any public or private way any wires over which electricity or 
messages are transmitted shall construct, operate, and maintain the 
wires and the equipment used in connection therewith in a reasonably 
adequate and safe manner and so as not to unreasonably interfere with 








the service furnished by other public utilities. 


History. Acts 1935, No. 324, § 50; 
A.S.A. 1947, § 73-267. 

Publisher’s Notes. Acts 1979, No. 365 
provided that for a period of four years 
after March 12, 1979, the Arkansas Public 
Service Commission would have no au- 
thority to require that power and commu- 
nication utility facilities and distribution 
systems be installed underground in resi- 


dential subdivisions. The determination 
of where to install the systems rested with 
the developer and the installing utility, 
and a method of establishing and allocat- 
ing the cost differential was prescribed. 
The act did not limit the authority of 
municipalities to regulate the installation 
of utility distribution systems within the 
municipalities. 


CASE NOTES 


Burden of Proof. 

Where the plaintiff tripped and fell be- 
cause of a loose wire lying upon a public 
sidewalk, she did not meet the burden of 
proof that the defendant was in violation 
of this section. Haggans v. Jonesboro 


Cable TV, Inc., 252 Ark. 191, 477 S.W.2d 
840 (1972). 

Cited: Department of Pub. Utils. v. 
McConnell, 198 Ark. 502, 1380 S.W.2d 9 
(1939). 


23-3-116. Power, water, gas, or electricity — Violation of munici- 
pal franchise — Penalties — Damages. 


(a)(1) Whenever a person, company, or corporation which has se- 
cured a franchise from any municipality in this state to furnish power, 
water, gas, or electricity to the municipality and to consumers thereof, 
fails or refuses to keep, erect, or use due diligence to maintain 
reasonably adequate facilities or instrumentalities to enable it to carry 
out its contractual obligations with the municipality and the consumers 
therein, and negligently or willfully fails or refuses to furnish an 
adequate supply of the utility it has contracted and agreed to furnish 
and provide, then, and in every such case, the person, company, or 
corporation so failing or refusing shall be subject to a penalty of not less 
than one hundred dollars ($100) nor more than one thousand dollars 
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($1,000) for each day the negligent or willful failure or refusal continues 
to exist. Each day shall constitute a separate offense. 

(2) The penalty shall be recovered by the city attorney of any 
municipality in a suit instituted by him or her, or by the prosecuting 
attorney filing information in behalf of the state for the use and benefit 
of the municipality affected, in a court of competent jurisdiction, from 
any such utility because of the negligent or willful failure or refusal of 
such a person, company, or corporation to furnish an adequate supply of 
the utility as provided by its contract. 

(b) Any person or consumer of the utility having a contract with the 
utility for service, upon the failure or refusal of the utility, shall have 
the right to institute a suit in his or her own behalf in a court of 
competent jurisdiction and recover compensatory damages for the 
failure or refusal in whatsoever amount the proof may show he or she 
has been damaged. 

(c) This section shall not apply to cities or towns of a population of 
less than three thousand (3,000) persons that have granted franchises 
for electric current for lighting and other purposes that is furnished by 
manufacturing establishments not solely engaged in the manufacture 
of electric current for lighting and other purposes. 


History. Acts 1919, No. 264,§ 1;C.& 
M. Dig., § 7549; Pope’s Dig., § 9623; 
A.S.A. 1947, § 73-218. 


23-3-117. Contracts for interruptible service with industrial 
users. 


Public utilities are authorized to contract for the sale, on an inter- 
ruptible basis, of utility services at agreed prices for a definite term not 
to exceed twenty-five (25) years with customers whose use of the service 
is for manufacturing, generation, processing, preparation of products, 
or industrial purposes. However, the contracts shall be subject to 
approval by the Arkansas Public Service Commission before becoming 
effective. These contracts, after approval by the commission, shall 
continue in full force and effect for the term thereof. 


History. Acts 1965, No. 4, § 1; A.S.A. 
1947.8. 73-275. 


23-3-118. Rates, charges, or service — Investigations. 


(a) Whenever the commission believes that any rate or charge may 
be unreasonable or unjustly discriminatory, that any service is inad- 
equate, or that an investigation of any matter relating to any public 
utility should for any reason be made, it may on its own motion and 
with or without notice, make a preliminary investigation. 

(b) If, after making the preliminary investigation, the commission 
believes that sufficient grounds exist to justify a formal investigation of 
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and hearing on the matters preliminarily investigated, it shall make an 
order to that effect. 

(c) Thereupon, proceedings shall be had, conducted, and concluded in 
reference to the matters in like manner as though complaint had been 
filed with the commission. 


History. Acts 1935, No. 324, § 16; Publisher’s Notes. For definition of 
Pope’s Dig., § 2079; A.S.A. 1947, § 73- the term “commission,” see § 23-1-101. 
215. 


CASE NOTES 


Cited: Southwestern Bell Tel. Co. v. (1948); Brandon v. Arkansas W. Gas Co., 
Norwood, 212 Ark. 763, 207 S.W.2d 733 76 Ark. App. 201, 61 S.W.3d 193 (2001). 


23-3-119. Complaints. 


(a)(1) Any chamber of commerce or board of trade, mercantile, 
agricultural, or manufacturing association, any public utility, any 
municipality, any customer of a public utility, any person unlawfully 
treated by a public utility, or any public utility unlawfully treated by a 
customer, may complain to the commission in writing. The complaint 
shall set forth any act or thing done or omitted to be done by any public 
utility or customer in violation, or claimed violation, of any order, law, 
or regulation which the commission has jurisdiction to administer. 

(2) Any consumer or prospective consumer of any utility service may 
complain to the commission with respect to the service, furnishing of 
service, or any discrimination with respect to any service or rates. 

(b) Every complainant shall, before filing a complaint, make a good 
faith effort to informally resolve with the respondent the situation 
complained of. The complainant shall allege and describe, in his or her 
complaint, his or her efforts to achieve an informal resolution, including 
all informal resolution procedures which may be prescribed by commis- 
sion rule or by approved tariffs. 

(c) On the filing of the complaint, the commission shall cause a copy 
thereof to be served upon the respondent. 

(d) The commission shall then have the authority, upon timely 
notice, to conduct investigations and public hearings, to mandate 
monetary refunds and billing credits, or to order appropriate prospec- 
tive relief as authorized or required by law, rule, regulation, or order. 
The jurisdiction of the commission in such disputes is primary and shall 
be exhausted before a court of law or equity may assume jurisdiction. 
However, the commission shall not have the authority to order payment 
of damages or to adjudicate disputes in which the right asserted is a 
private right found in the common law of contracts, torts, or property. 

(e)(1) A utility may collect an award under this section by charging 
the complainant on his or her regular utility bill. Failure to pay shall be 
grounds for termination of service. 

(2) The commission may order a utility to pay an award under this 
section in the form of one (1) or more billing credits. In the case of a 
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former customer complainant, the commission may require a cash 
payment. 

(f)(1) It is the specific intent of the General Assembly in enacting the 
1985 amendment to this section to vest in the Arkansas Public Service 
Commission the authority to adjudicate individual disputes between 
consumers and the public utilities which serve them when those 
disputes involve public rights which the commission is charged by law 
to administer. 

(2) Public rights which the commission may adjudicate are those 
arising from the public utility statutes enacted by the General Assem- 
bly and the lawful rules, regulations, and orders entered by the 
commission in the execution of the statutes. The commission’s jurisdic- 
tion to adjudicate public rights does not and cannot, however, extend to 
disputes in which the right asserted is a private right found in the 
common law of contracts, torts, or property. 

(3) The commission’s quasi-judicial jurisdiction to adjudicate public 
rights and claims in individual cases is in addition to the commission’s 
traditional legislative authority to act generally and prospectively in 
the interest of the public. The quasi-judicial commission authority 
recognized in this section is a legitimate function and does not, in the 
judgment of the General Assembly, constitute an unlawful delegation of 
judicial authority under either the Arkansas Constitution or the United 
States Constitution. 


History. Acts 1935, No. 324, § 17; 
Pope’s Dig., § 2080; Acts 1985, No. 758, 
§§ 1, 2; A.S.A. 1947, §§ 73-216, 73-216n. 

Publisher’s Notes. This section was 
originally enacted as part of Acts 1935, 
No. 324, which vested regulatory author- 
ity over “public utilities” in the Depart- 
ment of Public Utilities of the Arkansas 
Corporation Commission. “Public utili- 
ties” as defined in the act (see § 23-1-101) 
includes carriers as well as electric, gas, 
water, and telephone utilities, etc. The 
duties of the Department of Public Utili- 
ties were then divided between the Arkan- 
sas Public Service Commission, which 
regulated utilities, and the Arkansas 
Transportation Commission, which regu- 


lated carriers. (See Publisher’s Notes to 
Chapter 2.) However, the Arkansas Trans- 
portation Commission was subsequently 
abolished by Acts 1987, No. 572. See Pub- 
lisher’s Notes to Chapter 2, Subchapter 2 
of this title. Consequently, the references 
to “public utilities” in this section refer, by 
definition, to carriers as well as utilities, 
and references to “the commission” should 
refer to both commissions. However, the 
declaration of legislative intent which ac- 
companied the 1985 amendment to this 
section and which is codified as subsection 
(f) of this section appears to limit the 
operation of the amendment to the Arkan- 
sas Public Service Commission. 


CASE NOTES 


ANALYSIS 


In General. 
Applicability. 
Jurisdiction. 
Rates. 
Review. 
Standing. 


In General. 

The commission is a creature of the 
legislature and its duties are primarily 
legislative and administrative, not judi- 
cial. Lincoln v. Arkansas Pub. Serv. 
Comm'n, 40 Ark. App. 27, 842 S.W.2d 51 
(1992), affd, 313 Ark. 295, 854 S.W.2d 330 
(1993). 


23-3-119 


This section does not prevent the Ar- 
kansas Public Service Commission from 
hearing class actions. Brandon v. Arkan- 
sas Pub. Serv. Comm'n, 67 Ark. App. 140, 
992 S.W.2d 834 (1999). 

This section does not authorize the Ar- 
kansas Public Service Commission to 
award attorney’s fees. Brandon v. Arkan- 
sas Pub. Serv. Comm’n, 67 Ark. App. 140, 
992 S.W.2d 834 (1999). 


Applicability. 

Where the “public right” that petitioner 
was seeking to have enforced was com- 
petitive electric service, the commission 
correctly found that petitioner’s complaint 
was outside the scope of this section. Lin- 
coln v. Arkansas Pub. Serv. Comm’n, 40 
Ark. App. 27, 842 S.W.2d 51 (1992), affd, 
313 Ark. 295, 854 S.W.2d 330 (1993). 


Jurisdiction. 

Rights involving a specific regulation of 
the commission, and affecting the deliv- 
ery, measurement and cost of electrical 
power supplied to a consumer, fall within 
the primary jurisdiction of the public ser- 
vice commission. Ozarks Elec. Coop. Corp. 
v. Harrelson, 301 Ark. 123, 782 S.W.2d 570 
(1990). 

This section does not extend the Arkan- 
sas Public Service Commission’s jurisdic- 
tion to allow it to declare § 23-18-101 
unconstitutional. Lincoln v. Arkansas 
Pub. Serv. Comm’n, 40 Ark. App. 27, 842 
S.W.2d 51 (1992), affd, 313 Ark. 295, 854 
S.W.2d 330 (1993). 

To the extent that matter involved a 
dispute over rates charged by power com- 
pany, its resolution fell within the purview 
and jurisdiction of the public service com- 
mission. Cullum v. Seagull Mid-South, 
Inc., 322 Ark. 190, 907 S.W.2d 741 (1995). 

In customer’s class action suit against a 
public service commission and several gas 
utilities challenging surcharges she paid 
as a result of an illegal policy imple- 
mented by the commission regarding low- 
income assistance, the trial court properly 
dismissed customer’s claims as the relief 
she was seeking was a refund, which was 
within the jurisdiction of the commission 
to resolve under subsection (d) of this 
section; contrary to customer’s assertion, 
the surcharges were not a tax but a 
mechanism by which the utilities could 
recover some of the bad debt incurred as a 
result of the implementation of the policy 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


100 


in question. Austin v. Centerpoint Energy 
ARKLA, 365 Ark. 138, 226 S.W.3d 814 
(2006). 

Supreme Court of Arkansas granted a 
gas utility company’s writ of prohibition 
from a county court’s denial of the compa- 
ny’s motion to dismiss finding that the 
Arkansas Public Service Commission had 
sole and exclusive jurisdiction under 
§ 23-4-201(a)(1) over Arkansas residen- 
tial gas customers’ claims that they were 
being charged too much for natural gas 
because of the company’s alleged fraudu- 
lent conduct. Centerpoint Energy, Inc. v. 
Miller County Circuit Court, 370 Ark. 190, 
258 S.W.3d 336 (2007). 

Because the circuit court’s refusal to 
dismiss the representative of the Arkan- 
sas consumers was not in compliance with 
the court’s prior decision ruling, which 
determined that the Arkansas Public Ser- 
vice Commission had sole and exclusive 
jurisdiction over the claims as they re- 
lated to the Arkansas customers, the court 
granted a writ of mandamus and directed 
the circuit court to dismiss the represen- 
tative of the Arkansas consumers; the 
jurisdiction of the Arkansas Public Service 
Commission in rate disputes was primary 
and had to be exhausted before a court of 
law or equity could assume jurisdiction. 
Centerpoint Energy, Inc. v. Miller County 
Circuit Court, 372 Ark. 343, 276 S.W.3d 
231 (2008). 

When an electric cooperative’s custom- 
ers alleged the utility failed to refund 
patronage capital to the customers, the 
customers’ claims were properly dis- 
missed due to the customers’ failure to 
seek relief from the Arkansas Public Ser- 
vice Commission because (1) it was al- 
leged that the cooperative violated a duty 
to pay capital credits “on a reasonable and 
systematic basis,” (2) the main relief 
sought was a refund of those credits, (3) 
the commission had primary jurisdiction 
over claims that the cooperative violated 
§ 23-18-327 and was authorized by sub- 
section (d) of this section to order appro- 
priate prospective relief, and (4) the cus- 
tomers’ claims were not private damage 
claims based on tort, contract, or property 
law. Capps v. Carroll Elec. Coop. Corp., 
2011 Ark. 48, 378 S.W.3d 148 (2011). 

When an electric cooperative’s custom- 
ers who were Missouri residents alleged 
the utility failed to refund patronage capi- 
tal to the customers, the customers’ claims 
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were properly dismissed due to the cus- 
tomers’ failure to seek relief from the 
Arkansas Public Service Commission be- 
cause (1) the customers did not allege a 
claim under Missouri law, and (2) the 
claims were based on an alleged failure of 
the cooperative to comply with Arkansas 
law, specifically § 23-18-327. Capps v. 
Carroll Elec. Coop. Corp., 2011 Ark. 48, 
378 S.W.3d 148 (2011). 


Rates. 

The only discretion the commission has 
in connection with the giving of notice as 
to change in rates is to require the utility 
to give notice to one or more of the inter- 
ested parties enumerated in this section, 
it being important to bear in mind that 
the procedure under §§ 23-4-402 and 23- 
4-620 apparently envisions a full-scale 
rate hearing which might involve months 
and the expenditure of thousands of dol- 
lars. City of El Dorado v. Arkansas Pub. 
Serv. Comm’n, 235 Ark. 812, 362 S.W.2d 
680 (1962). 


Review. 

Under this section, a hunting club was 
required to first bring a complaint for 
declaratory and prospective relief before 


23-3-120. Definition. 
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the Arkansas Public Service Commission 
(PSC), and to exhaust all of its adminis- 
trative remedies before the PSC prior to 
seeking judicial relief. Hempstead County 
Hunting Club v. Southwestern Elec. 
Power Co., 2011 Ark. 234, 385 S.W.3d 123 
(2011). 


Standing. 

Where Attorney General, in complaint 
against phone company for unjust enrich- 
ment, did not allege that either he or the 
state had been unlawfully treated, he was 
not entitled to bring a claim pursuant to 
this section; even if he was entitled to 
represent affected ratepayers collectively, 
the section still requires a named com- 
plainant who has been unlawfully treated 
by the utility. Bryant v. Arkansas Pub. 
Serv. Comm’n, 53 Ark. App. 114, 919 
S.W.2d 522 (1996). 

Cited: Associated Mechanical Contrac- 
tors v. Arkansas La. Gas Co., 225 Ark. 424, 
283 S.W.2d 123 (1955); Southwestern 
Elec. Power Co. v. Coxsey, 257 Ark. 534, 
518 S.W.2d 485 (1975); Lincoln v. Arkan- 
sas Pub. Serv. Comm’n, 313 Ark. 295, 854 
S.W.2d 330 (1993); Brandon v. Arkansas 
W. Gas Co., 76 Ark. App. 201, 61 S.W.3d 
193 (2001). 


As used in this subchapter, unless the context requires otherwise, the 
terms “corporation” or “company” include a corporation and a limited 


hability company. 


History. Acts 2001, No. 1291, § 12. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of 
Legislation, 2001 Arkansas General As- 


sembly, Property Law, 24 U. Ark. Little 
Rock L. Rev. 549. 


SUBCHAPTER 2 — CERTIFICATES OF CONVENIENCE AND NECESSITY 


SECTION. 
23-3-201. Requirement for new construc- 
tion or extension. 
23-3-202. Requirement for operation un- 
der suspended permit. 
23-3-203. Application for certificate. 
23-3-204. Preliminary orders. 


SECTION. 

23-3-205. Issuance of certificate of public 
convenience and necessity 
— Terms and conditions. 

23-3-206. Unauthorized construction or 
operation. 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Effective Dates. Acts 1935, No. 324, 
§ 71: approved Apr. 2, 1935. Emergency 
clause provided: “It is found that the stat- 
utes of this state for the regulation of 
public utilities are insufficient, inad- 
equate, and do not afford to the public, or 
the public utilities, of the state, speedy 
and adequate relief from excessive or in- 
sufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1957, No. 103, § 5: Feb. 27, 1957. 
Emergency clause provided: “It is hereby 
ascertained and determined by the Gen- 
eral Assembly that certain areas near 
incorporated cities and towns are in ur- 
gent need of additional electric facilities 
and in order to encourage the immediate 
construction of the necessary electric fa- 
cilities and for the immediate preserva- 
tion of the public peace, health and safety 
this Act shall go into effect immediately 
upon its passage and approval.” 

Acts 1967, No. 234, § 8: July 1, 1967. 

Acts 2001, No. 324, § 2: effective Octo- 
ber 1, 2003 by its own terms. 

Acts 2001, No. 324, § 20: Feb. 20, 2001. 
Emergency clause provided: “It is hereby 
found and determined by the Eighty-third 
General Assembly that the timetable es- 
tablished by the Electric Consumer 
Choice Act of 1999 for its implementation 
does not offer enough time to properly 
implement the act; that this act modifies 
that timetable to provide for adequate 
time for the implementation; that some 
provisions of the Electric Consumer 
Choice Act of 1999 will go into effect prior 
to ninety-one (91) days after the adjourn- 
ment of this session; that this act is de- 
signed to postpone those implementation 
dates; and that unless this emergency 
clause is adopted, this act will not go into 
effect until after provisions of the Electric 
Consumer Choice Act are already effective 
which would result in confusion, if not 
chaos. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be- 
come effective on the date of its approval 
by the Governor. If the bill is neither 
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approved nor vetoed by the Governor, it 
shall become effective on the expiration of 
the period of time during which the Gov- 
ernor may veto the bill. If the bill is vetoed 
by the Governor and the veto is overrid- 
den, it shall become effective on the date 
the last house overrides the veto.” 

Acts 2003, No. 204, § 19: Feb. 21, 2003. 
Emergency clause provided: “It is found 
and determined by the Eighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2011, No. 910, § 13: Apr. 1, 2011. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that recent deci- 
sions by the Arkansas Court of Appeals 
and the Arkansas Supreme Court have 
pointed out the need for the General As- 
sembly to clarify its intentions regarding 
the certification and authorization of the 
location, financing, construction, and op- 
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eration of major utility facilities; and that 
this act is immediately necessary to pro- 
vide for the continued economic develop- 
ment of the state and the orderly and 
efficient development of essential energy 
resources. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 
Acts 2015, No. 842, § 2: Mar. 31, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the grant or 
denial of permission to operate as a public 
utility confers significant authority upon a 
public utility and is therefore an ex- 
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tremely important decision; that addi- 
tional guidance should be provided to 
make this important determination and to 
protect citizens from potential abuses of 
the powers given to public utilities; and 
that this act is immediately necessary 
because a delay in implementing the stan- 
dards required by this act will cause un- 
due and long-lasting hardship to citizens 
affected by public utilities that were not 
required to meet the standards imple- 
mented by this act. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey of 
Arkansas Law, Public Law, 1 U. Ark. 
Little Rock L.J. 230. 


23-3-201. Requirement for new construction or extension. 


(a) New construction or operation of equipment or facilities for 
supplying a public service or the extension of a public service shall not 
be undertaken without first obtaining from the Arkansas Public Service 
Commission a certificate that public convenience and necessity require 
or will require the construction or operation. 

(b) This section does not require a certificate of public convenience 
and necessity for: 

(1) The replacement or expansion of existing equipment or facilities 
with similar equipment or facilities in substantially the same location 
or the rebuilding, upgrading, modernizing, or reconstructing of equip- 
ment or facilities that increase capacity if no increase in the width of an 
existing right-of-way is required; 

(2) The construction or operation of equipment or facilities for 
supplying a public service that has begun under a limited or conditional 
certificate or authority as provided in §§ 23-3-203 — 23-3-205; 

(3) The extension of a public service: 

(A) Within a municipality or district where a public service has 
been lawfully supplied; 
(B) Within or to territory then being served; or 
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(C) That is necessary in the ordinary course; or 

(4) Except as provided in § 23-18-504(c), the construction or opera- 
tion of a major utility facility as defined in the Utility Facility Environ- 
mental and Economic Protection Act, § 23-18-501 et seq., or any 
exemption under the Utility Facility Environmental and Economic 
Protection Act, § 23-18-501 et seq. 

(c) To the extent a member cooperative of a generation and trans- 
mission cooperative, as defined under § 23-4-1101, is exempt from the 
requirement to obtain a certificate of public convenience and necessity 
under subsection (b) of this section, the exemption shall extend to the 
generation and transmission cooperative. 

(d) An exemption claimed by a public utility under § 23-18-504(a)(5) 
does not bar the public utility from seeking the issuance of a certificate 
of public convenience and necessity under this section nor shall such 
exemption bar the commission from granting the public utility such 
certificate of public convenience and necessity and thereby allow the 
public utility to seek recovery of the reasonable cost of the equipment or 


facilities through rates. 


History. Acts 1935, No. 324, § 41; 
Pope’s Dig., § 2104; Acts 1957, No. 103, 
§ 3; 1967, No. 234, § 5;A.S.A. 1947, § 73- 
240; Acts 1999, No. 1556, § 6; 2001, No. 
324, § 1; 2003, No. 204, § 8; 2007, No. 
468, § 1; 2009, No. 164, § 1; 2011, No. 
SIONS e128 2013 5NO 604 1 omit 20 1D INO) 
T3OPS "2420 1b Nor OL 7s oi: 

A.C.R.C. Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 
alter or diminish the Arkansas Public Ser- 
vice Commission’s authority under other- 
wise applicable law.” 

Publisher’s Notes. Acts 2001, No. 324, 


§ 1, repealed the amendment by Acts 
1999, No. 1556, § 6, that was to become 
effective Jan. 1, 2002. 

Acts 2001, No. 324, § 2, provided in 
part that its amendment of this section 
will be effective Oct. 1, 2003. 

Amendments. The 2011 amendment 
added (b)(4). 

The 2013 amendment added (b)(3)(D). 

The 2015 amendment by No. 736 added 
(d). 

The 2015 amendment by No. 917 de- 
leted (b)(3)(D) and added (c). 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Utilities, 8 U. Ark. Little Rock L.J. 
611. 


CASE NOTES 


ANALYSIS 


Class C Water Utilities. 
Convenience and Necessity. 
Effect of Repeal. 
Legislative Intent. 
Municipal Corporations. 


Class C Water Utilities. 

When the General Assembly deregu- 
lated Class C water utilities in 1987, it 
also nullified by implication any exclusive 


franchises which may have otherwise 
been in existence pursuant to a certificate 
of convenience and necessity. Sebastian 
Lake Pub. Util. Co. v. Sebastian Lake 
Realty, 325 Ark. 85, 923 S.W.2d 860 
(1996). 


Convenience and Necessity. 

Order of the Department of Public Utili- 
ties (now Arkansas Public Service Com- 
mission) granting applicant a certificate of 
convenience and necessity to construct a 
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natural gas pipe line to serve customers 
which were being served adequately by 
another company at a higher rate held 
supported by substantial evidence since 
element of cost, although not necessarily 
of itself sufficient, was a very important 
one for the department to consider in 
determining whether the public conve- 
nience and necessity will be served. De- 
partment of Pub. Utils. v. Arkansas La. 
Gas Co., 200 Ark. 983, 142 S.W.2d 213 
(1940). 

Commission’s decision to grant a certifi- 
cate of public convenience and necessity to 
construct a 69-kilovolt electric transmis- 
sion line affirmed; notice to affected land- 
owners held sufficient. Harness v. Arkan- 
sas Pub. Serv. Comm’n, 60 Ark. App. 265, 
962 S.W.2d 374 (1998). 


Effect of Repeal. 

The repeal of Acts 1919, No. 571, § 13 
requiring certificate of public convenience 
and necessity before constructing new 
utility did not violate the Constitution so 
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as to alter a utility’s franchise in a manner 
injurious to its corporators. City of Para- 
gould v. Arkansas Utils. Co., 70 F.2d 530 
(8th Cir.), cert. denied, 293 U.S. 586, 55 S. 
Ct. 101, 79 L. Ed. 682 (1934) (decision 
under prior law). 


Legislative Intent. 

The commission, in issuing or denying 
certificates of public convenience, acts leg- 
islatively and effectuates the legislative 
intent through the promulgation of rules 
and regulations. Harness v. Arkansas 
Pub. Serv. Comm’n, 60 Ark. App. 265, 962 
S.W.2d 374 (1998). 


Municipal Corporations. 

A city is authorized to construct a light 
plant without obtaining a certificate of 
necessity and convenience as provided by 
this section. Kitchens v. City of Paragould, 
191 Ark. 940, 88 S.W.2d 848 (1935). 

Cited: Summers Appliance Co. v. 
George’s Gas Co., 244 Ark. 1138, 424 
S.W.2d 171 (1968). 


23-3-202. Requirement for operation under suspended permit. 


No public utility shall exercise any right or privilege under any 
franchise or permit, the exercise of which has been suspended or 
discontinued for more than one (1) year, without first obtaining from the 
Arkansas Public Service Commission or the Arkansas State Highway 
and Transportation Department a certificate that public convenience 
and necessity require the exercise of such a right or privilege. 


History. Acts 1935, No. 324, § 42; 
Pope’s Dig., § 2105; A.S.A. 1947, § 73- 
241. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-3-203. Application for certificate. 


(a) Every applicant for a certificate shall give notice of its application 
as the commission may require and shall file in the office of the 
commission evidence as shall be required by the commission to show 
that the applicant has received the consent, franchise, permit, ordi- 
nance, vote, or other authority of the proper municipality or other 
public authority if required. 

(b) Before any certificate may issue under § 23-3-205, if the appli- 
cant therefor is a corporation, a certified copy of the articles of 
incorporation or charter shall be on file in the office of the commission. 


History. Acts 1935, No. 324, § 43; 
Pope’s Dig., § 2106; A.S.A. 1947, § 78- 
242. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


CASE NOTES 


Content. 

Where water company’s initial applica- 
tion described the area to be served and 
asked that it be allocated to the company 
and asked that a certificate of convenience 
and necessity to furnish water service to 
customers in that area be granted and 
where the commission’s order, even 
though it did not recite that applicant was 
granted an exclusive right to supply water 
to the residents in the allocated area, 


23-3-204. Preliminary orders. 


provided that there was no adequate sup- 
ply of water in the area and that it was in 
the public interest to grant the applica- 
tion, trial court’s finding that the water 
company had a certificate of convenience 
and necessity giving it the exclusive right 
to sell water in its allocated territory was 
supported by a great preponderance of the 
evidence. City of Van Buren v. 64-71 High- 
way Water Co., 270 Ark. 466, 605 S.W.2d 
419 (1980). 


(a) If the applicant desires to exercise the right or privilege under a 


franchise, permit, ordinance, vote, or other authority which it contem- 
plates securing or which has not then been granted to it, the applicant 
may apply to the commission for an order preliminary to the issuance 
of the certificate. 

(b) The commission may thereupon make an order declaring that it 
will thereafter, upon application under such rules and regulations as it 
may prescribe, issue the desired certificate upon the terms and condi- 
tions as it may designate after the applicant has obtained the contem- 
plated franchise, permit, ordinance, vote, or other authority. 

(c) Upon the presentation to the commission of evidence satisfactory 
to it, if such a franchise, permit, ordinance, vote, or other authority has 
been secured by the applicant, the commission shall thereupon issue 
the certificate. 


History. Acts 1935, No. 324, § 43; 
Pope’s Dig., § 2106; A.S.A. 1947, § 73- 
242. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 
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CASE NOTES 


Rules and Regulations. 

In effectuating the legislative intent 
through promulgation of rules and regu- 
lations within the scope of the authority 
conferred, the Department of Public Utili- 


ties acts as a law-making body, and in 
enforcing such rules and regulations it 
acts in an administrative capacity. De- 
partment of Pub. Utils. v. McConnell, 198 
Ark. 502, 1380 S.W.2d 9 (1939). 


23-3-205. Issuance of certificate of public convenience and ne- 
cessity — Terms and conditions. 


(a)(1) After conducting a hearing to assess the merits of an applica- 
tion for a certificate of public convenience and necessity under this 
subchapter, the Arkansas Public Service Commission may grant or 
deny all or part of the application upon any terms or conditions the 
commission finds appropriate to serve the purposes of this subtitle. 

(2) The right to a hearing under this section may be waived by the 
applicant. 

(b) The commission shall not issue a certificate of public convenience 


and necessity to any person or corporation that: 


(1) Is not a public utility; 


(2) Primarily transmits electricity; and 
(3) Has not been directed or designated to construct an electric 
transmission facility from a regional transmission organization. 


History. Acts 1935, No. 324, § 483; 
Pope’s Dig., § 2106; A.S.A. 1947, § 73- 
242; Acts 1991, No. 812, § 1; 2015, No. 
842, § 1. 


Amendments. The 2015 amendment 
inserted “of public convenience and neces- 
sity” in the section heading; and rewrote 
the section. 


CASE NOTES 


ANALYSIS 


Convenience and Necessity. 
Terms and Conditions on Issuance. 


Convenience and Necessity. 

Finding that the water company had a 
certificate of convenience and necessity 
giving it the exclusive right to sell water 
in its allocated territory was supported by 
a great preponderance of the evidence. 
City of Van Buren v. 64-71 Highway Water 
Co., 270 Ark. 466, 605 S.W.2d 419 (1980). 


Terms and Conditions on Issuance. 
Power of Department of Public Utilities 

to attach terms and conditions to rights 

granted by certificate of convenience and 


necessity relates to methods of construc- 
tion and quality and extent of service 
rather than controversies between con- 
tending utility companies in respect of 
matters involving damages to their prop- 
erties. Department of Pub. Utils. v. McCo- 
nnell, 198 Ark. 502, 130 S.W.2d 9 (1939). 

Department of Public Utilities should 
issue certificates of convenience and ne- 
cessity to rural electric cooperative corpo- 
rations unconditionally and not condi- 
tioned so as to require them to make 
compensation to telephone companies for 
damages to telephone service due to in- 
ductive interference caused by the opera- 
tion of electric power lines. Department of 
Pub. Utils. v. McConnell, 198 Ark. 502, 
130 S.W.2d 9 (1939). 
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23-3-206. Unauthorized construction or operation. 


(a) Whenever any new construction or operation is undertaken or 
about to be begun without having secured a certificate of public 
convenience and necessity as required by the provisions of this act, any 
interested person may file a complaint with the commission. 

(b) The commission, with or without notice, may make its order 
requiring the party complained of to cease and desist from the construc- 
tion or operation until the commission makes and files its decision on 
the complaint, or until the further order of the commission. 

(c) The commission, after hearing and after reasonable notice, may 
make the order and prescribe such terms and conditions in harmony 
with this act as are just and reasonable. 


History. Acts 1935, No. 324, § 48; 
Pope’s Dig., § 2106; A.S.A. 1947, § 73- 
DAZ 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 


308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 
316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2- 412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


SUBCHAPTER 3 — MERGER OR ACQUISITION OF CONTROL OF DOMESTIC 
Pusuic UTILITIES 


SECTION. 


SECTION. 


23-3-301. 
23-3-302. 
23-3-303. 
23-3-304. 
23-3-305. 
23-3-306. 
23-3-307. 


23-3-308. 


Legislative determination. 

Definitions. 

Applicability. 

Penalties. 

Powers of commission. 

Procedure generally. 

Statement filed with commis- 
sion — Contents — 
Amendments. 

Statement filed with commis- 
sion — Attachments and 
incorporation by reference. 


23-3-309. 


23-3-310. 
23-3-311. 


23-3-312. 
23-3-313. 
23-3-314. 
23-3-315. 


23-3-316. 


Payment of expenses of investi- 
gation. 

Grounds for disapproval. 

Hearing — Notice — Determi- 
nation. 

Rehearing. 

Judicial review. 

Stay of order pending review. 
Jurisdiction over nonresidents 
— Service of process. 
Injunctions — Criminal pro- 

ceedings. 


Effective Dates. Acts 1985, No. 343, 
§ 16: Mar. 18, 1985. Emergency clause 
provided: “It is hereby found and deter- 
mined that there is a substantial possibil- 
ity that domestic public utilities might be 
merged or acquired by such persons or in 
such ways that would be detrimental to 
the continued provision of safe, reliable, 
and justly priced utility service by such 


domestic public utility, and therefore det- 
rimental to the public health, welfare, and 
safety of the citizens of Arkansas. There- 
fore, an emergency is hereby declared to 
exist, and this Act being necessary for the 
immediate preservation of the public 
peace, health, and safety, shall be in full 
force and effect from and after its passage 
and approval.” 
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23-3-301. Legislative determination. 


(a) The methods and manner in which utility services are provided 
by domestic public utilities to the citizens, businesses, institutions, and 
other utility customers in Arkansas are directly related to the continued 
health, safety, and welfare of the citizens of Arkansas. Homes, schools, 
churches, places of business, and other facilities necessarily used and 
occupied by the citizens of Arkansas depend upon and must receive 
safe, reliable, and justly priced utility services. 

(b) The merger or acquisition or attempted acquisition of control of a 
domestic public utility may, if not regulated by the State of Arkansas: 

(1) Diminish the ability or determination of the domestic public 
utility to meet its contractual obligations or render the same level of 
service that the domestic public utility is currently rendering; 

(2) Substantially lessen competition in the furnishing of utility 
Service; 

(3) Jeopardize the financial stability of the domestic public utility; 

(4) Be detrimental to the customers of the domestic public utility and 
not be in the public interest; or 

(5) Lead to the control or operation of the domestic public utility by 
persons of such competence, experience, or integrity that would not be 
in the interest of the domestic public utility’s customers or the public. 


History. Acts 1985, No. 348, § 13; 
A.S.A. 1947, § 73-142. 


23-3-302. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Acquiring party” means a person and all affiliates of that person 
by whom or on whose behalf a merger or other acquisition of control 
referred to in § 23-3-306 is to be affected; 

(2) “Affiliate” means a person who directly, or indirectly through one 
or more intermediaries, controls, or is controlled by, or is under common 
control with, the person specified, including any corporation created at 
the direction of the person specified for purposes of corporate reorgani- 
zation; 

(3) “Commission” means the Arkansas Public Service Commission; 
(4)(A) “Control”, including the terms “controlling”, “controlled by”, 
and “under common control with”, means the direct or indirect 
possession of the power to direct or cause direction of the manage- 
ment and policies of a domestic public utility, whether through the 
ownership of voting securities, by contract, or otherwise, unless that 
power is the result of an official position with, or corporate office held 
in, that person. 

(B) Control shall be presumed to exist if any person, directly or 
indirectly, owns, controls, holds with the power to vote, or holds 
proxies representing ten percent (10%) or more of the aggregate 
number of the issued and outstanding voting securities of any 
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domestic public utility. This presumption may be rebutted by a 

showing that control does not exist in fact. 

(C) The commission may determine, after furnishing all persons in 
interest notice and opportunity to be heard and making specific 
findings of fact to support its determination, that control exists in fact 
notwithstanding the absence of a presumption to that effect; 

(5) “Domestic public utility” means a person doing business in the 
state, whose business of providing utility service in this state is 
regulated by the commission, or by a political subdivision of a state, 
excluding any person providing telephone utility service, as described 
by subdivision (9)(C) of this section, of which title to all voting securities 
issued and outstanding is held by a total of three hundred (300) persons 
or less; 

(6) “Issuer” means any person who issues or proposes to issue any 
security; 

(7) “Person” means an individual, a corporation, a partnership, an 
association, a joint-stock company, a trust, an unincorporated organi- 
zation, any similar entity, or any combination of the foregoing acting in 
concert; 

(8)(A) “Tender offer” means the acquisition of, or offer to acquire, 

pursuant to a tender offer or request or invitation for tenders, any 

issued and outstanding voting security of a domestic public utility if 
after acquisition the acquiring party would, directly or indirectly, be 

a record or beneficial owner of more than ten percent (10%) of the 

ageregate number of the issued and outstanding voting securities of 

the domestic public utility. 

(B) “Tender offer” does not mean: 

(i) Bids made by a dealer for his or her own account in the ordinary 
course of his or her business of buying and selling voting securities; 
or 

(ii) Any other offer from not more than fifty (50) persons to acquire 
a voting security, or the acquisition of a voting security pursuant to 
such an offer, for the sole account of the acquiring party, which is 
made in good faith and not for the purpose of avoiding the provisions 
of this subchapter; 

(9) “Utility service” means: 

(A) The furnishing and sale of gas to the public for domestic or 
general service by gas pipelines, distribution companies, or other 
companies operating within the state; 

(B) The production, generation, transmission, distribution, deliv- 
ery, or furnishing of electricity for the production of light, heat, or 
power to or for the public for compensation; and 

(C) The conveyance or transmission of messages or communica- 
tions by telephone where that service is offered to the public for 
compensation; and 
(10) “Voting security” means any issued and outstanding stock or 

indenture of any class presently entitling the owner or holder to vote 
with respect to the direction or management of the affairs of a company, 
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or any stock or indenture of any class issued under or pursuant to any 
trust, agreement, or arrangement whereby a trustee or trustees or 
agent or agents for the owner or holder of the stock or indenture are 
entitled to vote with respect to the direction or management of the 
company. 


History. Acts 1985, No. 343, § 1;A.S.A. 
1947, § 73-142.1; Acts 1987, No. 954, § 1. 


23-3-303. Applicability. 


(a) If a domestic public utility seeks to acquire control of another 
domestic public utility which is subject to the Arkansas Public Service 
Commission’s jurisdiction in a transaction described in § 23-3-306 for 
which the filing of a statement would be required, then an application 
for approval containing any information which the commission may 
prescribe by rule or regulation adopted pursuant to this subchapter 
shall be filed with and heard by the commission after such notice as the 
commission may prescribe, and the transaction shall be approved or 
disapproved based upon the factors enumerated in § 23-3-310, subject 
to judicial review as provided in § 23-3-313, but the other provisions of 
this subchapter shall not apply to the transaction. 

(b) Provisions of this subchapter shall not apply when voting secu- 
rities are issued, exchanged, or sold by a domestic public utility upon 
terms and conditions approved by its board of directors. 


History. Acts 1985, No. 348, § 7;A.S.A. 
1947, § 73-142.7. 


23-3-304. Penalties. 


(a) Any person who knowingly does or causes to be done any act, 
matter, or thing prohibited or declared to be unlawful by this subchap- 
ter, or who knowingly omits or fails to do any act, matter, or thing 
required by this subchapter, or knowingly causes such an omission or 
failure, shall be punished upon conviction thereof by a fine of not more 
than five thousand dollars ($5,000) or by imprisonment for not more 
than two (2) years, or both. In addition, the violation shall be punish- 
able upon conviction by a fine not exceeding five hundred dollars ($500) 
for each day during which the offense occurs. 

(b) Any person who knowingly violates any rule, regulation, restric- 
tion, condition, or order made or imposed by the Arkansas Public 
Service Commission under authority of this subchapter shall be guilty 
of a violation and, in addition to any other penalties provided by law, 
shall be punished upon conviction by a fine not exceeding five hundred 
dollars ($500) for each day during which such an offense occurs. 

(c) In addition, should any person consummate, by whatever means, 
the acquisition of any of the voting securities of a domestic public utility 
in violation of this subchapter, the commission upon finding that one (1) 
or more of the conditions set forth in § 23-3-310 exist or will exist by 
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virtue of the acquisition, may order the immediate divestiture of so 
much of the voting securities held by that person as, in the commis- 
sion’s opinion, is necessary to remove the domestic public utility from 
the control of that person. 


History. Acts 1985, No. 3438, § 11; 
A.S.A. 1947, § 73-142.11; Acts 2005, No. 
1994, § 454. 


23-3-305. Powers of commission. 


The Arkansas Public Service Commission shall have power to per- 
form any and all acts, and to prescribe, issue, make, amend, and rescind 
any orders, rules, and regulations which it may find necessary or 
appropriate to carry out the provisions of this subchapter. 


History. Acts 1985, No. 343, § 9;A.S.A. 
1947, § 73-142.9. 


23-3-306. Procedure generally. 


(a) Any person who acquires five percent (5%) or more of the 
aggregate number of the issued and outstanding voting securities of a 
domestic public utility, within two (2) business days thereafter, shall 
deliver written notice of the acquisition to the Arkansas Public Service 
Commission. The following information shall be included in the notice: 

(1) The name and address of each person and all affiliates of that 
person; 

(2) The number and class of all shares held by each person and all 
affiliates of that person; and 

(3) Whether the person or any affiliate of that person, individually or 
collectively, intends to acquire ten percent (10%) or more of the 
ageregate number of the issued and outstanding voting securities of the 
domestic public utility. 

(b) No person other than the issuer of the securities of the domestic 
public utility or an affiliate of the issuer shall make a tender offer for, 
request, or invite tenders of, or enter into any agreement to exchange, 
seek to acquire, or acquire, in the open market or otherwise, any issued 
and outstanding voting securities of a domestic public utility regulated 
by the commission if, after the consummation of that action, the person 
would, directly or indirectly or by conversion or by exercise of any right 
to acquire, be in control of the domestic public utility. No person shall 
merge with or otherwise acquire control of a domestic public utility 
unless the acquiring party is an affiliate of the domestic public utility or 
unless, at the time the offer, request, or invitation is made, or prior to 
the acquisition of the securities if no offer or agreement is involved, the 
person has filed with the commission and has sent to the domestic 
public utility a statement containing the information required by 
§ 23-3-307 and the offer, request, invitation, or acquisition has been 
approved by the commission in the manner prescribed in §§ 23-3-310 
and 23-3-311. 
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(c) The commission may modify the aforementioned procedures to 
the extent necessary to conform to the requirement of Regulation 14D 
under the Securities Exchange Act of 1934, as amended. 


History. Acts 1985, No. 343, § 2;A.S.A. Act of 1934, referred to in this section, is 
1947, § 73-142.2. codified as 15 U.S.C. § 78a et seq. 
U.S. Code. The Securities Exchange 


23-3-307. Statement filed with commission — Contents — 
Amendments. 


(a) The statement to be filed with the Arkansas Public Service 
Commission as required by § 23-3-306 shall be made under oath or 
affirmation and shall contain the following information: 

(1) The name and address of each acquiring party and all affiliates 
thereof, and: 

(A) If the acquiring party is an individual, his or her principal 
occupation and all offices and positions held during the past five (5) 
years, and any conviction of crimes other than minor traffic violations 
during the past ten (10) years; or 

(B) If the acquiring party is not an individual, a report of the 
nature of its business and its affiliates’ operations during the past five 
(5) years or for such lesser period as the acquiring party and any 
predecessors thereof shall have been in existence, an informative 
description of the business intended to be done by the acquiring party 
and its subsidiaries, and a list of all individuals who are or who have 
been selected to become directors or officers of the acquiring party or 
who perform or will perform functions appropriate or similar to those 
positions. The list shall include for each individual the information 
required by subdivision (a)(1)(A) of this section; 

(2) The source, nature, and amount of the consideration used or to be 
used in effecting the merger or other acquisition of control, a detailed 
description of any transaction wherein funds were or are to be obtained 
for that purpose, and the identity of persons furnishing the consider- 
ation. However, where a source of the consideration is a loan made in 
the lender’s ordinary course of business, the identity of the lender shall 
remain confidential if the person filing the statement so requests; 

(3) Audited financial information in a form acceptable to the com- 
mission as to the financial condition of each acquiring party for the 
preceding three (3) fiscal years, or for such lesser period as the 
acquiring party and any predecessors thereof shall have been in 
existence, and similar information as of a date not earlier than one 
hundred thirty-five (135) days prior to the filing of the statement; 

(4)(A) Any plans or proposals which an acquiring party may have to 

liquidate the public utility, to sell its assets, or a substantial part 

thereof, to merge or consolidate it with any person, or to make any 
other material change in its investment policy, business or corporate 
structure, or management. 
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(B) If any change is contemplated in the investment policy, busi- 
ness, or corporate structure, the contemplated changes and the 
rationale for them shall be explained in detail. 

(C) If any changes in the management of the domestic public 
utility or person controlling the domestic public utility are contem- 
plated, the acquiring party shall provide a resume of the qualifica- 
tions and the names and addresses of the individuals who have been 
selected or are being considered to replace the then-current manage- 
ment personnel of the domestic public utility or the person controlling 
the domestic public utility; 

(5) The number of shares of any voting securities which each 
acquiring party proposes to acquire, and the terms of the offer, request, 
invitation, agreement, or acquisition referred to in § 23-3-306; 

(6) The amount of each class of any voting security which is benefi- 
cially owned or concerning which there is a right to acquire beneficial 
ownership by each acquiring party; 

(7) A full description of any contracts, arrangements, or understand- 
ings with respect to any voting securities in which any acquiring party 
is involved including, but not limited to, transfer of any securities, joint 
ventures, loan or option arrangements, puts or calls, guarantees of 
loans, guarantees against loss or guarantees of profits, division of losses 
or profits, or the giving or withholding of proxies. The description shall 
identify the persons with whom the contracts, arrangements, or under- 
standings have been entered into; 

(8) A description of the purchase of any voting securities during the 
twelve (12) calendar months preceding the filing of the statement by 
any acquiring party, including the dates of purchase, names of the 
purchasers, and consideration paid or agreed to be paid for the voting 
securities; 

(9) Copies of all tender offers for, requests for, advertisements for, 
invitations for tenders of, exchange offers for, and agreements to 
acquire or exchange any voting securities and, if distributed, of addi- 
tional soliciting material relating thereto; and 

(10) Any additional information which the commission may by rule 
or regulation prescribe as necessary or appropriate for the protection of 
ratepayers of the domestic public utility or in the public interest. 

(b)(1) If a person required to file the statement referred to in 
§ 23-3-306 is a partnership, limited partnership, syndicate, or other 
group, the commission may require that the information called for in 
subdivisions (a)(1)-(10) of this section shall be given with respect to 
each partner of the partnership or limited partnership, each member of 
the syndicate or group, and each person who controls a partner or 
member. 

(2) If any partner, member, person, or acquiring party is a corpora- 
tion, or if a person required to file the statement referred to in 
§ 23-3-306 is a corporation, the commission may require that the 
information called for by subdivisions (a)(1)-(10) of this section be given 
with respect to the corporation, each officer and director of the corpo- 
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ration, and each person who is directly or indirectly the beneficial 
owner of more than ten percent (10%) of the outstanding voting 
securities of the corporation and each affiliate of such a corporation. 

(c) If any material change occurs in the facts set forth in the 
statement filed with the commission and sent to the domestic public 
utility pursuant to this subchapter, an amendment setting forth the 
change, together with copies of all documents and other material 
relevant to the change, shall be filed with the commission and sent by 
the person filing the statement to the domestic public utility within two 
(2) business days after the person learns of the change. 


History. Acts 1985, No. 343, § 3;A.S.A. 
1947, § 73-142.3. 


23-3-308. Statement filed with commission — Attachments and 
incorporation by reference. 


If any offer, request, invitation, merger, or acquisition referred to in 
§ 23-3-306 is proposed to be made by means of a registration statement 
under the Securities Act of 1933, as amended, including rules and 
regulations promulgated thereunder, or in circumstances requiring 
disclosure of similar information under the Securities Exchange Act of 
1934, as amended, including rules and regulations promulgated there- 
under, or under a state law including rules and regulations promul- 
gated thereunder, requiring similar registration or disclosure, the 
person required to file the statement referred to in § 23-3-306 may 
incorporate information contained in the documents filed under the 
above-mentioned statutes into the statement by attaching the other 
documents to the statement filed under this subchapter and making 
specific reference to the information provided by the attached docu- 
ments. 


History. Acts 1985, No. 343, § 4;A.S.A. referred to in this section, are codified as 
1947, § 73-142.4. 15 U.S.C. $ 77a <et seq. and 15 U.S.C. 
U.S. Code. The Securities Act of 1933 § 78a et seq., respectively. 
and the Securities Exchange Act of 1934, 


23-3-309. Payment of expenses of investigation. 


The expense of conducting an analysis or investigation by the 
Arkansas Public Service Commission of the information required to be 
filed under § 23-3-307 shall be paid by the acquiring party within 
fifteen (15) days of the public hearing required by §§ 23-3-310 and 
23-3-311. Expenses of conducting the analysis or investigation may 
include, but not be limited to, the cost of acquiring expert witnesses, 
consultants, and analytical services. 


History. Acts 1985, No. 348, § 9;A.S.A. 
1947, § 73-142.9. 
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23-3-310. Grounds for disapproval. 


The Arkansas Public Service Commission shall approve any merger 
or other acquisition of control referred to in § 23-3-306 unless, after a 
public hearing thereon, it finds that one (1) or more of the following 
conditions will exist if the merger or other acquisition of control is 
consummated, in which event it shall disapprove the merger or acqui- 
sition of control and the merger or acquisition of control shall not be 
consummated: 

(1) The acquisition of control would adversely affect the contractual 
obligations of the domestic public utility or of any person controlling the 
domestic public utility or the ability or commitment to continue to 
render the same level of service to its customers that the domestic 
public utility is currently rendering; 

(2) The effect of the merger or other acquisition of control would be 
substantially to lessen competition in the furnishing of public utility 
service in this state; 

(3) The financial condition of any acquiring party is such as might 
jeopardize the financial stability of the domestic public utility or any 
person controlling the domestic public utility or would otherwise 
prejudice the interest of the domestic public utility’s customers; 

(4) The plans or proposals which an acquiring party has to liquidate 
the public utility or any such controlling person, to sell its assets or a 
substantial part thereof, or to consolidate or merge it with any person, 
or to make any other material change in its investment policy, business 
or corporate structure, or management would be detrimental to the 
customers of the domestic public utility and not in the public interest; 
or 

(5) The competence, experience, and integrity of those persons who 
would control the operation of the domestic public utility are such that 
it would not be in the interest of its customers and the public to permit 
the merger or other acquisition of control. 


History. Acts 1985, No. 348, § 5;A.S.A. 
1947, § 73-142.5. 


23-3-311. Hearing — Notice — Determination. 


(a) The public hearing referred to in § 23-3-310 shall be commenced 
within thirty (30) days after the statement required by § 23-3-306 is 
filed. 

(b)(1) The place, date, and time for the public hearing shall be set by 
the Arkansas Public Service Commission, and notice of the hearing 
shall be given by the commission to the person filing the statement and 
to the domestic public utility at least twenty (20) days prior to the date 
of the public hearing. 

(2) Notice of the public hearing shall be given by the person filing the 
statement to such other persons and in such manner as may be directed 
by the commission at least fifteen (15) days prior to the public hearing. 
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(3)(A) Notice of the hearing, in a form to be specified by the 
commission, shall be mailed, or shall be given in such other manner 
as may be determined by the commission, by the domestic public 
utility to its customers within ten (10) business days after it has 
received notice of the hearing from the commission. 

(B) The expenses of preparation and mailing and giving of notice 
shall be borne by the person filing the statement required by 
§ 23-3-306. As security for the payment of expenses, the commission 
may require the person to file with the commission an acceptable 
bond or other deposit in an amount to be determined by the 
commission. 

(c) The public hearing shall be concluded within thirty (30) days 
after the commencement of the hearing. 

(d) The commission shall make a determination of the factors speci- 
fied in § 23-3-310 within thirty (30) days after the conclusion of the 
hearing, and any merger or other acquisition of control within the 
purview of this subchapter shall be deemed approved unless the 
commission has, within thirty (30) days after the conclusion of the 
hearing, entered its order disapproving the merger or other acquisition 
of control. 


History. Acts 1985, No. 3438, §§ 5, 6; 
A.S.A. 1947, §§ 73-142.5, 73-142.6. 


23-3-312. Rehearing. 


Any party to a proceeding before the Arkansas Public Service 
Commission aggrieved by an order issued by the commission pursuant 
to this subchapter may apply for a rehearing pursuant to the provisions 
of § 23-2-422. 


History. Acts 1985, No. 343, § 12; 
A.S.A. 1947, § 73-142.12; Acts 1991, No. 
BIOS 2 1s 


23-3-313. Judicial review. 


Any party to a proceeding before the Arkansas Public Service 
Commission aggrieved by an order issued by the commission in the 
proceeding may obtain a review of the order in the Court of Appeals 
pursuant to the provisions of § 23-2-423. 


History. Acts 1985, No. 343, § 12; 
A.S.A. 1947, § 73-142.12; Acts 1991, No. 
B10 Ns, 


23-3-314. Stay of order pending review. 


(a) The filing of an application for rehearing under § 23-3-312 shall 
not, unless specifically ordered by the Arkansas Public Service Com- 
mission, operate as a stay of the commission’s order. 
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(b) The commencement of proceedings under § 23-3-313 shall not, 
unless specifically ordered by the Court of Appeals, operate as a stay of 
the commission’s order. 

(c) The Court of Appeals may enter an order suspending or staying 
the operation of an order of the commission pending review of the order 
provided the other parties are adequately secured against loss due to 
the delay in the enforcement of the order, in case the order involved is 
affirmed. The security shall take such form as shall be directed by the 
court. 


History. Acts 1985, No. 3438, § 12; 
A.S.A. 1947, § 73-142.12; Acts 1991, No. 
810, § 3. 


23-3-315. Jurisdiction over nonresidents — Service of process. 


(a) The courts of this state are vested with jurisdiction over every 
person not resident, domiciled, or authorized to do business in this state 
who files or is required to file a notice or statement with the Arkansas 
Public Service Commission as required by § 23-3-306 and over all 
actions involving such persons, and over all other persons acting on 
behalf or at the discretion of that person, including, without limitation, 
national or regional stock exchanges or securities brokers, their agents, 
servants, employees, representatives, account executives, and similar 
persons, with respect to actions arising out of violations of this 
subchapter. : 

(b) The commission shall be the agent for service of process for any 
such person, or other persons acting on behalf of that person, in any 
action, suit, or proceeding arising out of violations of this subchapter. 
Copies of all lawful process shall be served on the commission and 
transmitted by certified or registered mail, with return receipt re- 
quested, by the commission to any person subject to jurisdiction 
hereunder at his or her last known address. 


History. Acts 1985, No. 343, § 8;A.S.A. 
1947, § 73-142.8. 


23-3-316. Injunctions — Criminal proceedings. 


(a) Whenever it shall appear to the Arkansas Public Service Com- 
mission, the Attorney General, or a domestic public utility which 
reasonably believes itself to be the object of a tender offer or attempt to 
obtain control as described in § 23-3-306, that any person is engaged or 
about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this subchapter, or of any rule, 
regulation, or order thereunder, the commission, the Attorney General, 
or the domestic public utility may bring an action in Pulaski County 
Circuit Court to enjoin those acts or practices and to enforce compliance 
with this subchapter or any rule, regulation, or order thereunder. Upon 
a proper showing being made, a temporary restraining order, prelimi- 
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nary injunction, or permanent injunction enjoining any such person 
and all others acting on behalf of or at the discretion of that person shall 
be granted without bond. 

(b) The commission, the Attorney General, and the domestic public 
utility shall transmit any evidence which may be available concerning 
those acts or practices or concerning apparent violations of this sub- 


chapter to the prosecuting attorney for Pulaski County who, in his or 


her discretion, may institute appropriate criminal proceedings. 


History. Acts 1985, No. 3438, § 10; 
A.S.A. 1947, § 73-142.10. 


SUBCHAPTER 4 — ENERGY CONSERVATION ENDORSEMENT Act oF 1977 


SECTION. 

23-3-401. Title. 

23-3-402. Legislative findings. 

23-3-403. Energy conservation programs 
and measures defined. 

23-3-404. Conservation a proper utility 
function. 


Cross References. Energy Conserva- 
tion and Renewable Energy Resource Fi- 
nance Act, § 14-167-201 et seq. 

Energy Reorganization and Policy Act, 
§ 15-10-201 et seq. 

Effective Dates. Acts 2013, No. 2538, 
§ 2: July 1, 2013. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the costs of operations for large 
industrial and manufacturing businesses 
continue to rise; that the Arkansas unem- 
ployment rate continues to be high; that 
the state of the economy has dramatically 
affected Arkansas businesses, resulting in 


23-3-401. Title. 


SECTION. 

23-3-405. Authority of commission — 
Rates and charges — Ex- 
emptions. 


layoffs of numerous Arkansans; that re- 
ducing the costs of natural gas and elec- 
tricity used by Arkansas businesses would 
provide these businesses with additional 
revenues to support an increase in their 
number of employees, which would in- 
crease productivity and provide lucrative 
employment for Arkansans; and that this 
act is necessary to aid the continual recov- 
ery of the Arkansas economy. Therefore, 
an emergency is declared to exist, and this 
act being necessary for the preservation of 
the public peace, health, and safety shall 
become effective on July 1, 2013.” 


This subchapter shall be known and may be cited as the “Energy 
Conservation Endorsement Act of 1977”. 


History. Acts 1977, No. 748, § 1;A.5.A. 
1947, § 73-2501. 
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23-3-402. Legislative findings. 


The General Assembly finds that the United States is confronted with 
a severe and very real energy crisis. Simply stated, the demand for fuels 
has outstripped the available supplies. The President of the United 
States has established energy conservation as a high-priority national 
goal and has called on all Americans to participate in and perhaps make 
sacrifices toward attaining that goal. The General Assembly recognizes 
that enormous amounts of energy are wasted by consumers of all 
classes and economic levels due to inadequate insulation of buildings 
and other inefficiencies in the use of energy. The overriding public 
interest in the conservation of natural gas and oil, as well as the use of 
alternative forms of energy, is indisputable. 


History. Acts 1977, No. 748, § 2;A.S.A. 
1947, § 73-2502. 


23-3-403. Energy conservation programs and measures defined. 


As used in this subchapter, unless the context otherwise requires, 
“energy conservation programs and measures” may include, but shall 
not be limited to: 

(1) Programs of residential, commercial, or industrial insulation, 
including measures to facilitate the financing of such insulation; 

(2) Programs which result in the improvement of load factors, 
contribute to reductions in peak power demands, and promote efficient 
load management, including the adoption of interruptible service 
equipment and alternative or additional metering equipment designed 
to implement new rate structures; and 

(3) Programs which encourage the use of renewable energy technolo- 
gies or sources, including solar energy, wind power, geothermal energy, 
biomass conversion, or the energy available from municipal, industrial, 
silvicultural, or agricultural wastes. 


History. Acts 1977, No. 748, § 4;A.S.A. 
1947, § 73-2504. 


23-3-404. Conservation a proper utility function. 


It shall be considered a proper and essential function of public 
utilities regulated by the Arkansas Public Service Commission to 
engage in energy conservation programs, projects, and practices which 
conserve, as well as distribute, electrical energy and supplies of natural 
gas, oil, and other fuels. 


History. Acts 1977, No. 748, § 3;A.S.A. 
1947, § 73-2503. 
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23-3-405. Authority of commission — Rates and charges — Ex- 
emptions. 


(a)(1) Except as otherwise stated in this section, the Arkansas Public 
Service Commission is authorized to propose, develop, solicit, approve, 
require, implement, and monitor measures by utility companies which 
cause the companies to incur costs of service and investments which 
conserve, as well as distribute, electrical energy and existing supplies of 
natural gas, oil, and other fuels. 

(2) After proper notice and hearings, the programs and measures 
may be approved and ordered into effect by the commission if it 
determines they will be beneficial to the ratepayers of such public 
utilities and to the utilities themselves. 

(3) In such instances, the commission shall declare that the cost of 
such conservation measures is a proper cost of providing utility service. 
At the time any such programs or measures are approved and ordered 
into effect, the commission shall also order that the affected public 
utility company be allowed to increase its rates or charges as necessary 
to recover any costs incurred by the public utility company as a result 
of its engaging in any such program or measure. 

(b) Nothing in this subchapter shall be construed as limiting or 
cutting down the authority of the commission to order, require, pro- 
mote, or engage in other energy conservation programs and measures. 

(c)(1)(A) A nonresidential business consumer that is classified within 

sectors 31 through 33 of the North American Industry Classification 

System, as it existed on January 1, 2013, may provide notice by mail 

or electronic mail to the commission on or before September 15 of any 

year of the nonresidential business consumer’s decision to opt out of 
utility-sponsored energy conservation programs and measures and 
direct the nonresidential business consumer’s own energy conserva- 
tion programs and measures if the nonresidential business consumer: 

(i) Satisfies one (1) of the following criteria: 

(a) Has a peak electrical demand of at least one megawatt (1 MW) 
or an annual natural gas usage of seventy thousand million British 
Thermal Units (70,000 MMBtu) at a single facility; or 

(b) Has multiple facilities with identical ownership in a single 
public utility’s service territory with: 

(1) A peak electrical demand that exceeds two hundred kilowatts 
(200 kW) at each location and an aggregated peak electrical demand 
of at least one megawatt (1 MW) for all of the locations; or 

(2) An annual natural gas usage that exceeds fourteen thousand 
million British Thermal Units (14,000 MMBtu) at each location and 
an aggregated annual natural gas usage of seventy thousand million 
British Thermal Units (70,000 MMBtu) for all of the locations; and 

(ii) In the five (5) years preceding the notice: 

(a) Has not accepted: 

(1) The installation of any energy conservation programs and 
measures by the applicable public utility; or 
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(2) Financing or direct monetary compensation in the form of a 
rebate or incentive to enable the installation of any energy conserva- 
tion programs and measures by the applicable public utility; or 

(b) Has accepted but returned any amount, including any interest 
and directly attributable rate effects, from an applicable public 
utility, for: 

(1) The installation of any energy conservation programs and 
measures by the applicable public utility; or 

(2) Financing or direct monetary compensation in the form of a 
rebate or incentive to enable the installation of any energy conserva- 
tion programs and measures by the applicable public utility. 

(B) After proper notice and hearings, the commission may de- 
crease the peak demand requirements under subdivision (c)(1)(A) of 
this section, but the commission shall not increase the peak demand 
requirements under subdivision (c)(1)(A) of this section. 

(2) The notice of exemption required under subdivision (c)(1) of this 
section shall include a sworn affidavit from an authorized employee of 
the nonresidential business consumer that states either: 

(A) That: 

(i) The nonresidential business consumer meets the criteria stated 
in subdivision (c)(1)(A) of this section; 

(ii) The nonresidential business consumer has implemented or will 
implement energy conservation programs and measures or has made 
or will make an investment designated to provide energy savings for 
the nonresidential business consumer; and 

(iii) The energy conservation programs and measures imple- 
mented or to be implemented or the investment made or to be made 
has provided or is expected to provide energy savings for the 
nonresidential business consumer in an amount that is at least equal 
to the energy efficiency goals or standards established by the com- 
mission at the time the notice is issued under this subsection; or 

(B) That: 

(i) The nonresidential business consumer meets the criteria stated 
in subdivision (c)(1)(A) of this section; 

(ii) The nonresidential business consumer has exhausted its op- 
portunity to economically conduct further meaningful and cost- 
effective energy conservation programs and measures; and 

(iii) The nonresidential business consumer is unable to realize 
adequate benefits by participating in the utility-sponsored energy 
conservation programs and measures for the reasons stated therein. 
(d)(1) Upon receipt of a notice of exemption that meets the require- 

ments of subsection (c) of this section, the commission shall issue an 
order of compliance stating that the nonresidential business consumer 
has met the requirements of this section and that the rights and 
limitations of subdivision (d)(2) of this section apply. 

(2) Beginning January 1 next following the commission’s order of 
compliance under subdivision (d)(1) of this section: 

(A) The nonresidential customer is not required to participate in 
any utility-sponsored energy conservation programs and measures 
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required by the commission under this section for the applicable 
public utility; 

(B) The public utility company shall not bill a nonresidential 
business consumer who has been granted an exemption under this 
subsection for the rates and charges approved by the commission 
under subdivision (a)(3) of this section; and 

(C) The nonresidential customer is not eligible to participate in 
any energy conservation programs and measures offered by the 
public utility company under this section. 

(3) An exemption and order of compliance issued under this subsec- 
tion 1s permanent until it is withdrawn by the nonresidential business 
consumer under this section. 

(e)(1) A nonresidential business consumer seeking to withdraw an 
exemption granted under this section shall notify the commission by 
September 15 of any year. 

(2) Upon notification of the withdrawal of an exemption under this 
subsection, the commission shall notify the public utility company of 
the withdrawal of the exemption. 

(3) Beginning with the January billing cycle in the year next follow- 
ing notice of the withdrawal of an exemption under this subsection: 

(A) The public utility company shall begin billing the nonresiden- 
tial business consumer for the rates and charges that apply at the 
time the exemption is withdrawn; and 

(B) The nonresidential business consumer shall be eligible to 
participate in any energy conservation programs and measures 
offered by the public utility company under this section. 

(f) The commission shall revise its rules and promulgate new rules 
only to the extent required to allow the commission to incorporate and 


comply with subsections (c)-(e) of this section. 


History. Acts 1977, No. 748, §§ 3, 5; 
A.S.A. 1947, §§ 73-2503, 73-2505; Acts 
BOISE NOW 205, 8415.20 Lb, NO.s15, Sal, 

A.C.R.C. Notes. As amended by Acts 
2013, No. 253, § 1, § 23-3-405 contains 
two different versions of subsection (b). 
One version sets out the text of subsection 
(b) before its amendment by Act 253, and 
the other version illustrates by markup 
the amendment of the text of that subsec- 
tion by Act 253. Subsection (b) as set out 
in the 2013 supplement incorporates the 


changes made to the text of that subsec- 
tion by Act 253. 

Amendments. The 2013 amendment 
added “Exemptions” in the section head- 
ing; added “Except as otherwise stated in 
this section” at the beginning of (a)(1); 
substituted “conservation programs and” 
for “conserving actions or” in (b); and 
added (c) through (f). 

The 2015 amendment rewrote and re- 
designated the existing language of 
(c)(1)(A)(ii); and added (c)(1)(A)(Gi)(b). 


CASE NOTES 


Authority. 

Arkansas Public Service Commission 
had authority to approve a general policy 
to award incentives to utilities for their 
achievement in delivering essential en- 


ergy-conservation services, because under 
subsection (b) of this section, the “cost” 
provision was not intended as a limitation 
on the Commission’s ability to pursue 
other means of promoting energy effi- 


23-3-501 


ciency. Arkansas Elec. Energy Consum- 
ers, Inc. v. Arkansas Pub. Serv. Comm’n, 
2012 Ark. App. 264, 410 S.W.3d 47 (2012). 
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SUBCHAPTER 5 — NAVIGABLE WATER CROSSINGS 


SECTION. 
23-3-501. 
23-3-502. 
23-3-503. 


Definitions. 

Applicability of subchapter. 
Commission’s jurisdiction, 
power, and authority. 

Petition regarding operation. 
Hearings. 

Objections to petition. 

Grant of petition — Exceptions. 
Order granting rights — Effect. 


23-3-504. 
23-3-505. 
23-3-506. 
23-3-507. 
23-3-508. 


Effective Dates. Acts 2015, No. 1000, 
§ 8: Apr. 2, 2015. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that a recent decision of the Arkansas 
Court of Appeals has interpreted Act 310 
of 1981 in a manner that is inconsistent 
with the interpretation of the Arkansas 
Public Service Commission; that this in- 
consistency impairs public utilities in 
their recovery, through an interim rate 
surcharge, of all investments and ex- 
penses that are not already included in 
the public utilities’ currently effective 
rates and that were reasonably incurred 
by the public utilities as a direct result of 
legislative or administrative rules, regu- 
lations, or requirements relating to the 
protection of the public health, safety, or 


23-3-501. Definitions. 


SECTION. 


23-3-509. Characteristics of rights 
granted. 

Costs and expenses of proceed- 
ings — Damages. 

Review by circuit court. 

Appeal to Supreme Court. 

Replacement of navigable wa- 


ter crossing. 


23-3-510. 


23-3-511. 
23-3-512. 
23-3-513. 


the environment; and that this act is im- 
mediately necessary to facilitate the 
timely recovery of investments and ex- 
penses so that public utilities may provide 
services to consumers in this state in a 
timely, efficient, and cost-effective man- 
ner. Therefore, an emergency is declared 
to exist, and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


As used in this subchapter, unless the context otherwise requires: 
(1) “Commission” means the Arkansas Public Service Commission or 
any other state agency which may succeed to its powers; 
(2) “Navigable water crossing” means: 
(A) The crossing of a navigable waterway by a public service 


facility; or 


(B) That portion of the public service facility which is extended 
over, under, or across a navigable waterway, whether such a crossing 
is effected by suspending the public service facility from any overhead 
structure or by laying the public service facility upon or under the bed 


of the navigable waterway; 
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(3) “Navigable waterway” means any navigable river, lake, or other 
body of water used, or susceptible of being used in its natural condition 
as highways for commerce, located wholly or partly within this state; 

(4) “Public service facility” means any of the following: 

(A) Electric power line; 
(B) Pipeline for the transportation of water; or 
(C) Pipeline for the transportation of gas, petroleum, gasoline, 

fuel, or any other substance capable of being moved through a 

pipeline as a common carrier or as a noncarrier utility; and 

(5) “River crossing proprietor” means the owner, whether a person, a 
corporation, a company, a firm, partnership, or other association, that 
Owns or proposes to construct a navigable water crossing. 


History. Acts 1961, No. 188, § 1;A.S.A. 
1947, § 73-2201. 


23-3-502. Applicability of subchapter. 


Each section of this subchapter shall apply with full effect whether 
the river crossing proprietor, if incorporated, derives its charter from 
the laws of Arkansas or of any other state and regardless of whether its 
activities within this state are those of interstate or intrastate com- 
merce and, in the case of pipelines, regardless of whether its activities 
in this state are those of a common carrier or noncarrier utility. 


History. Acts 1961, No. 188, § 15; 
A.S.A. 1947, § 73-2215. 


23-3-503. Commission’s jurisdiction, power, and authority. 


(a) The Arkansas Public Service Commission shall have jurisdiction 
over all navigable water crossings. 

(b) The commission shall have the power, authority, and responsibil- 
ity, subject to the further provisions of this subchapter, to require that 
a navigable water crossing be constructed or operated in a manner 
consistent with the public safety and in such a manner as to cause no 
unlawful interference with some other paramount public or private use 
of the navigable waterway or its underlying bed at the point of the 
crossing. 

(c) The commission shall further have the power, authority, and 
responsibility to grant to each river crossing proprietor, from such title 
or ownership as the State of Arkansas holds in respect to the bed of 
navigable waterways, all rights required or needed by the river crossing 
proprietor for the purpose of constructing, operating, repairing, replac- 
ing, whether with the same or a different size, dimension, or specifica- 
tion, altering, maintaining, or removing its public service facility at the 
point of any navigable water crossing. 


History. Acts 1961, No. 188, § 2;A.S.A. 
1947, § 73-2202. 
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23-3-504. Petition regarding operation. 


Pursuant to the authority granted in this subchapter, the Arkansas 
Public Service Commission shall require any river crossing proprietor 
operating or proposing to operate a navigable water crossing to file a 
verified petition with the commission showing such data and specifica- 
tions in relation thereto as the commission may reasonably prescribe. 
The petition may include the following: 

(1) The name of the river crossing proprietor and the nature of its 
organization and the nature of its business; 

(2) The river crossing proprietor’s principal office and place of busi- 
ness; 

(3) Amap, based upon a ground survey, showing the location of the 
public service facility at the point of the existing or proposed navigable 
water crossing, a drawing showing in some detail the specifications of 
the proposed crossing, and a profile plat showing, with respect to the 
mean surface level and the bed of the navigable waterway, the eleva- 
tions of the existing or proposed public service facility; 

(4) A general description of the physical nature of the bed underlying 
the navigable waterway at the point of the existing or proposed 
navigable water crossing, if the crossing is to be constructed on the 
underlying bed; 

(5) A description of materials and the type of construction employed 
or to be employed in effecting the navigable water crossing; 

(6) The size, capacity, and purpose of the public service facilities at 
the point of the navigable water crossing, together with operating 
conditions and safety factors; 

(7) Ashowing of approval or permissive authorization of the existing 
or proposed navigable water crossing by the United States Secretary of 
Defense or the United States Secretary of the Army or other federal 
agency having jurisdiction to consent to erections in navigable water- 
ways; and 

(8) A prayer that the legality of the existing or proposed navigable 
water crossing be recognized pursuant to this subchapter. 


History. Acts 1961, No. 188, § 3;A.S.A. 
1947, § 73-2203. 


23-3-505. Hearings. 


(a) Upon the filing of a petition under § 23-3-504 by a river crossing 
proprietor which proposes to construct and operate a navigable water 
crossing, the Arkansas Public Service Commission shall fix a date for 
hearing the petition. 

(b) Unless waived by the parties, the hearing shall be held in the 
offices of the commission or at such other place as the commission may 
designate. 
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History. Acts 1961, No. 188,§ 5;A.S.A. added “Unless waived by the parties” in 
1947, § 73-2205; Acts 2015, No. 1000,§ 1.  (b). 
Amendments. The 2015 amendment 


23-3-506. Objections to petition. 


Any person, corporation, company, municipal agency, state agency, or 
institution whose rights or interests may be affected by such a proposed 
navigable water crossing may file written objections to the granting of 
the prayer of the petition. 


History. Acts 1961, No. 188, § 6;A.S.A. 
1947, § 73-2206. 


23-3-507. Grant of petition — Exceptions. 


(a) Upon the hearing, if it appears that the United States Secretary 
of the Army, or such other federal agency as may have jurisdiction to 
consent to the construction of erections in navigable waterways, has 
approved or permissively authorized the proposed navigable water 
crossings, then the Arkansas Public Service Commission shall grant the 
prayer of the river crossing proprietor’s petition unless the commission 
enters specific findings, based on a preponderance of the evidence, that: 

(1) The proposed navigable water crossing, if constructed and oper- 
ated as proposed, will jeopardize the public safety; or 

(2) The construction of the proposed navigable water crossing at the 
point specified in the petition will result in an unlawful interference 
with some other paramount public or private use of the navigable 
waterway or its underlying bed at the point of the proposed crossing. 

(b) In the event the commission finds that the proposed navigable 
water crossing would jeopardize the public safety if constructed and 
operated as proposed, it may grant the prayer of the river crossing 
proprietor’s petition subject to such alteration of the proposed plans, 
specifications, and construction methods as may be in the interest of the 
public safety. 


History. Acts 1961, No. 188, § 7;A.S.A. 
1947, § 73-2207. 


23-3-508. Order granting rights — Effect. 


(a) When a river crossing proprietor owning or operating one (1) or 
more navigable water crossings in this state files with the Arkansas 
Public Service Commission a petition conforming to the requirements of 
§ 23-3-504, the commission shall enter an order granting such rights to 
the navigable waterway and the bed thereof as will enable the river 
crossing proprietor to continue to own, operate, and maintain each 
navigable water crossing mentioned in the petition. 

(b) The grant shall constitute approval and recognition of the legality 
of the navigable water crossing. However, the approval of a navigable 
water crossing by the commission shall not relieve the river crossing 
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proprietor of its duty in the subsequent operation of the navigable 
water crossing to observe such reasonable safety precautions as may 
prevent conditions jeopardizing the public safety. 


History. Acts 1961, No. 188, § 4;A.S.A. 
1947, § 73-2204. 


23-3-509. Characteristics of rights granted. 


Rights in respect to the crossing of navigable waterways granted 
pursuant to the provisions of this subchapter shall be perpetual and 
shall inure to the benefit of the river crossing proprietor, its successors, 
mortgagees, and assigns. However, this subchapter shall not destroy, 
impair, repeal, or amend any right of eminent domain or reversion 
inuring either to the state or the river crossing proprietor under the 
laws of the State of Arkansas or of the United States. 


History. Acts 1961, No. 188, § 8;A.S.A. 
1947, § 73-2208. 


23-3-510. Costs and expenses of proceedings — Damages. 


The Arkansas Public Service Commission shall require the applicant 
to pay all costs and expenses of a proceeding under this subchapter. 


History. Acts 1961, No. 188, § 9;A.S.A. 
1947, § 73-2209; Acts 1993, No. 344, § 2. 


23-3-511. Review by circuit court. 


(a) Any party to a proceeding conducted pursuant to this subchapter 
before the Arkansas Public Service Commission, within twenty (20) 
days after a final order is made, may file a petition with the Pulaski 
County Circuit Court against the commission for the purpose of having 
the lawfulness of its final decision inquired into and determined. 

(b) Every such petition to review shall state briefly the nature of the 
proceeding before the commission and shall set forth the order or 
decision complained of and the ground upon which the order or decision 
is claimed to be unlawful. 

(c) Upon the filing of a petition to review, the clerk of the circuit court 
shall mail a notice of the filing of the petition and a copy of the petition 
to the commission by certified or registered mail. In the alternative, the 
clerk may cause the notice and a copy of the petition to be served upon 
either the secretary or chair of the Arkansas Public Service Commission 
by the Pulaski County Sheriff or his or her deputy. 

(d) Thereupon, the commission, within thirty (30) days from the 
mailing or service of the notice shall answer the petition and certify to 
the court a complete transcript of the record in the case made before the 
commission, which shall include a copy of all pleadings, proceedings, 
testimony, exhibits, orders, findings, and opinions in the case. However, 
the parties and the commission may stipulate that a specified portion 
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only of the record as made before the commission shall be included in 
the transcript to be filed with the court. 

(e)(1) No new or additional evidence shall be introduced in the court 
in which such a review is sought, but every case shall be determined 
upon the transcript of the record made before the commission as 
certified to by it. 

(2) All evidence before the commission shall be considered by the 
court regardless of any technical rule which might have rendered the 
evidence inadmissible if originally offered in the trial of any action at 
law or in equity. 

(f) Upon hearing, the court may dismiss the petition to review or 
vacate the order complained of in whole or in part, as the case may be. 
In case the order is wholly or partially vacated, the court may also in its 
discretion remand the matter to the commission for further procedure 
not inconsistent with the judgment of the court as, in the opinion of the 
court, justice may require. 

(g) The review shall not be extended further than to determine 
whether the commission has regularly pursued its authority, including 
a determination of whether the order or decision under review violated 
any right of the complainant under the United States Constitution or 
the Arkansas Constitution. 


History. Acts 1961, No. 188, §§ 10-13; 
A.S.A. 1947, §§ 73-2210 — 73-2213. 


23-3-512. Appeal to Supreme Court. 


(a) The Arkansas Public Service Commission, the river crossing 
proprietor, or any other party to an action in the circuit court to review 
the order of the commission, within thirty (30) days after the entry of 
the final judgment of the circuit court, may appeal to the Supreme 
Court. 

(b) All such appeals will be advanced on the docket of the Supreme 
Court as matters of public interest. 


History. Acts 1961, No. 188, § 14; Amendments. The 2013 amendment 
A.S.A. 1947, § 73-2214; Acts 2013, No. repealed former (b). 
WAALS 2) 


23-3-513. Replacement of navigable water crossing. 


(a) In each instance where a river crossing proprietor may desire to 
replace a navigable water crossing, it shall file with the Arkansas 
Public Service Commission a proper petition pursuant to § 23-3-504. 

(b)(1) Proceedings upon the petition shall be conducted under §§ 23- 
3-506, 23-3-507, and 23-3-510, subject to appeal as provided in §§ 283- 
3-511 and 23-3-512. 

(2) In such a proceeding, however, the jurisdiction of the commission 
will be limited to a determination of whether the construction methods 
to be employed in replacing the navigable water crossing will jeopardize 


23-3-601 
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the public safety, and the river crossing proprietor’s right to replace a 
navigable water crossing may be denied only on that ground. 


History. Acts 1961, No. 188, § 16; 
A.S.A. 1947, § 73-2216. 


SuBCHAPTER 6 — Gas Utinitirs — ExTENSION PROJECTS 


SECTION. 

23-3-601. Purpose — Petition for certifi- 
cate. 

23-3-602. Definitions. 

23-3-603. Grant of certificate generally. 

23-3-604. Rates and tariffs. 


Publisher’s Notes. Acts 1987, No. 150, 
§ 8, provided that this act shall be read in 
harmony with other acts which predate 
the passage and approval of this act and 
shall not be read or construed to repeal 
any portion of such acts. 

Effective Dates. Acts 1987, No. 150, 
§ 10: Mar. 10, 1987. Emergency clause 
provided: “It is hereby found and deter- 
mined by the General Assembly that 
many areas of the State do not have 


SECTION. 

23-3-605. Conditions, limitations on 
grant of certificates. 

23-3-606. Petitions not considered rate 
applications. 

23-3-607. Denial of certificate. 


Act provides a mechanism for expediting 
the extension of natural gas to unserviced 
areas of the State; and this Act should be 
given effect immediately in order to pro- 
vide natural gas to the unserviced areas of 
the State as soon as possible. Therefore, 
an emergency is hereby declared to exist 
and this Act being necessary for the pres- 
ervation of the public peace, health and 
safety shall be in full force and effect from 
and after its passage and approval.” 


adequate natural gas services; that this 


23-3-601. Purpose — Petition for certificate. 


(a) The General Assembly finds that the proportion of the state’s 
population that is without access to service by a natural gas utility 
exceeds the proportion of the population that is without access to 
telephone or electric utility service. Therefore, the General Assembly 
declares it to be the intent and purpose of this subchapter to increase 
only the availability of natural gas through the procedures provided in 
this subchapter and not to make the procedures available to electric or 
telephone utilities. 

(b) Agas utility may at any time petition the Arkansas Public Service 
Commission for a certificate of extension project. By its petition, the gas 
utility requests commission authorization to commence an extension 
project, to expend funds on the project, and to concurrently seek 
commission approval of changes in rates and surcharges sufficient to 
recover, at the time the plant goes into service, the excess expenditures 
arising out of the certificated extension projects. A petition for a 
certificate shall provide information about the proposed extension 
project including, without limitation, the following: 

(1) An estimate of the cost of the extension project broken down into 
at least labor, materials, and overhead; 
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(2) A schedule of estimated completion dates; 

(3) A brief description of the physical nature of the facilities, includ- 
ing pipe diameter and length of the extension in feet or miles; 

(4) Estimated sales volumes, estimated number and types of custom- 
ers, growth rates, and expected revenues; and 

(5) A calculation showing the amount of excess expenditures the gas 
utility expects to incur. 


History. Acts 1987, No. 150, § 2. 


23-3-602. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Certificate of extension project” or “certificate” means the Arkan- 
sas Public Service Commission order authorizing a gas utility seeking 
the order to undertake an extension project. The certificate shall be 
issued contemporaneously with the commission order approving the 
imposition of rates and surcharges sufficient to recover the excess 
expenditures arising out of those extension projects that have been 
certificated and completed pursuant to this subchapter; 

(2) “Commission” means the Arkansas Public Service Commission; 

(3) “Cost-of-service recovery” means the method by which the com- 
mission computes the change in rates necessary for the gas utility to 
recover the cost of that portion of the excess expenditures not recovered 
through the surcharge. Traditional cost-of-service principles shall be 
followed in adjusting rates when the cost-of-service recovery method is 
used to recover the cost of excess expenditures. The allocation of class 
responsibility for payment of the excess expenditures under the cost- 
of-service recovery method shall be in accordance with the most recent 
cost-of-service study approved for the applicant gas utility; 

(4) “Excess expenditures” means the difference between: 

(A) Expenditures made by a gas utility for extensions of service to 
areas not served by a gas utility; 

(B) The sum of the investment allowable under a gas utility’s 
extension policy, plus amounts, if any initially available from other 
applicable sources, which include without limitation funds from: 

(i) The Arkansas Economic Development Council or its successor; 

(ii) Industrial development bonds, municipal bonds, city bonds, or 
improvement district bonds; 

(iii) Special funds which may be created by particular commission 
orders for individual gas utilities in rate cases or other proceedings; 
and 

(iv) Customer-provided contributions in aid of construction; 

(5) “Extension project” means any extension proposed by a gas utility 
which is intended to serve areas of Arkansas not served by any gas 
utility or within the range of the extension policy of any gas utility, 
which will result in excess expenditures if constructed, and for which 
the gas utility seeks authorization from the commission to begin, 
together with the authorization to change its rates and surcharges to 
recover the excess expenditures as provided in this subchapter; 
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(6) “Gas utility” means any natural gas public utility jurisdictional to 
the Arkansas Public Service Commission; and 

(7) “Surcharge” means a charge which the commission may autho- 
rize a gas utility to impose on those customers who directly benefit from 
extensions funded by excess expenditures. The surcharge may recover 
the entire excess expenditure or a portion thereof, as the commission 
shall order. 


History. Acts 1987, No. 150, § 1; 1997, 
No. 540, § 45. 


23-3-603. Grant of certificate generally. 


The Arkansas Public Service Commission shall grant a certificate if it 
finds that the proposed extension project is of economic benefit to the 
gas utility and is in the public interest. Within the body of the order, the 
commission shall apportion the future recovery of the cost of the excess 
expenditures between the surcharge and cost-of-service recovery, in 
whatever proportions or percentages the commission finds reasonable, 
from zero to one hundred percent (0 — 100%), inclusive. Once the 
certificate has been granted, including the approval of the amount and 
allocation of rates and surcharges, the gas utility may begin construc- 
tion and may expend funds on the certificated extension project. 


History. Acts 1987, No. 150, § 3. 


23-3-604. Rates and tariffs. 


(a)(1) Once a certificated extension is placed into service and is used 
and useful, the gas utility may collect the rates and tariffs which have 
been previously approved by the Arkansas Public Service Commission 
and which reflect the apportionment of recovery of the cost of the excess 
expenditures between the surcharge and cost-of-service recovery meth- 
ods as ordered by the commission. The tariff and rate filing made at the 
time of the certificate application shall include estimated excess expen- 
ditures upon which the commission may grant the certificate. 

(2) The commission may subsequently modify the previously ap- 
proved rates and tariffs in any reasonable manner if the actual total 
costs and excess expenditures differ significantly from the estimated 
total costs and excess expenditures. 

(3) In the event that actual total costs and excess expenditures 
significantly exceed the estimated costs and excess expenditures, and 
the difference is caused by imprudence or other unsatisfactory causes, 
the commission may disallow recovery of a portion of the actual excess 
expenditures in the approved rates. 

(b) The surcharge shall be recovered only from those customers or 
accounts that receive service as a direct result of the certificated 
extension. The surcharge shall recover its proportion of the capitalized 
excess expenditures, plus carrying costs. Surcharged amounts shall be 
treated for ratemaking purposes as customer contributions in aid of 
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construction and shall not be added to the rate base upon which a 
return is earned. 

(c) Those costs and expenses to be recovered under the cost-of-service 
recovery method shall be recovered in the same manner as they would 
had they been elements of a general rate application. Traditional 
cost-of-service principles shall be utilized in adjusting rates to recover 
the cost of excess expenditures recovered under cost-of-service recovery. 
Allocation of class responsibility for recovery of the cost of the excess 
expenditures shall be in accordance with the gas utility’s most recently 
approved cost-of-service study or in accordance with a reasonable 
cost-of-service approach which the commission shall find acceptable. 

(d) Amounts recoverable under the cost-of-service recovery method 
which remain outstanding shall be rolled into the gas utility’s next 
general rate application. Recovery of these outstanding expenditures 
shall be made within the rate approved as a result of the application for 
the certificate and corresponding approval of rates. 


History. Acts 1987, No. 150, § 4. 


23-3-605. Conditions, limitations on grant of certificates. 


Certificates shall be granted under this subchapter pursuant to the 
following provisions and conditions: 

(1) Only proposed extension projects shall be eligible for recovery of 
the cost of excess expenditures under this subchapter. Proposed exten- 
sion projects are those for which neither actual construction activity 
has begun nor expenditures made, other than for planning the project, 
at the time the petition for the certificate is initially filed with the 
Arkansas Public Service Commission; 

(2) Certificates shall be granted under this subchapter only for 
proposed extension projects which will serve areas not served by any 
gas utility at the time of the filing of the petition for the certificate; 

(3) Certificates shall not be granted under this subchapter to recover 
costs incurred in replacing existing pipelines, equipment, or plants; 

(4) Where the commission has granted more than one (1) certificate 
to a gas utility, the commission may determine prospectively the 
sequence in which the gas utility shall commence work on pending 
projects based on whatever reasonable criteria it shall develop. How- 
ever, once construction has begun on any given project, the commission 
determination shall not serve to postpone or defer construction; and 

(5) There shall be a limitation on the total annual dollar recovery of 
excess expenditures to be recovered pursuant to § 23-3-604 through 
rates or surcharges resulting from proceedings other than general rate 
cases. The limitation shall be imposed regardless of the number of 
certificates granted to, or projects to be completed by, a gas utility. The 
limitation shall be a dollar amount which equals one half of one percent 
(0.5%) of the difference between the gas utility’s recorded gross plant at 
original cost less recorded accumulated depreciation reserves. “Gross 
plant” shall not include construction work in progress or portions of 
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certificated projects currently receiving cost-of-service recovery treat- 
ment. 


History. Acts 1987, No. 150, § 5. 


23-3-606. Petitions not considered rate applications. 


Petitions for a certificate pursuant to this subchapter are not general 
rate applications. 


History. Acts 1987, No. 150, § 6. 


23-3-607. Denial of certificate. 


Denial of a certificate under this subchapter shall not preclude 
recovery of the cost of excess expenditures under rates or surcharges, or 
both, approved pursuant to a gas utility's general rate case or other 
proceeding in which the Arkansas Public Service Commission finds 
recovery of the cost of excess expenditures through rates or surcharges 
appropriate. 


History. Acts 1987, No. 150, § 7. 


SUBCHAPTER 7 — AvolIDED Costs 


SECTION. SECTION. 
23-3-701. Legislative determination. 23-3-705. Lower contract rates permit- 
23-3-702. Definitions. ted. 


23-3-703. Establishment of rates. 

23-3-704. Basis of rate determination — 
Waiver of avoided cost 
standard. 


23-3-701. Legislative determination. 


(a) It is declared to be the policy of this state that while the 
development of qualifying cogeneration and small power production 
facilities should be encouraged, electric utilities should not be required 
to purchase power from the facilities at excessive rates which would 
result in an increase in the cost of providing electrical service to 
customers of the electric utility. 

(b) In furtherance of this declared policy, it is recognized that the 
Arkansas Public Service Commission has adopted cogeneraton rules 
and it shall continue to provide for electric utilities to purchase electric 
energy or capacity from qualifying facilities at rates which are just and 
reasonable to the electric consumer of the electric utility, which do not 
increase the cost of providing electrical service to customers of the 
electric utility, are in the public interest, which do not discriminate 
against qualifying facilities, and which do not exceed avoided costs. 


History. Acts 1987, No. 796, § 1. 
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23-3-702. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Avoided costs” means the costs to an electric utility of electric 
energy or capacity, or both, that, but for the purchase from the 
qualifying facility or qualifying facilities, the utility would generate 
itself or purchase from another source; 

(2) “Commission” means the Arkansas Public Service Commission; 

(3) “Purchase” means the purchase of electric energy or capacity, or 
both, from a qualifying facility by an electric utility; 

(4) “Qualifying facility” means a cogeneration facility or a small 
power production facility which has obtained qualifying status under 
the cogeneration rules adopted by the Arkansas Public Service Com- 
mission pursuant to the Public Utility Regulatory Policies Act of 1978 
and the rules and regulations of the Federal Energy Regulatory 
Commission promulgated under that act; and 

(5) “Rate” means any price, rate, charge, or classification made, 
demanded, observed, or received with respect to the sale or purchase of 
electric energy or capacity or any rule, regulation, or practice respecting 
any rate, charge, or classification and any contract pertaining to the 
sale or purchase of electric energy or capacity. 


History. Acts 1987, No. 796, § 2. section, is Pub. L. No. 95-617, 92 Stat. 
U.S. Code. The Public Utility Regula- 3117, which is codified generally as 16 
tory Policies Act of 1978, referred tointhis U.S.C. § 2601 et seq. 


23-3-703. Establishment of rates. 


The Arkansas Public Service Commission shall establish rates to be 
paid by an electric utility to qualifying cogeneration and small power 
production facilities which do not, over the term of the purchased power 
contract, exceed avoided costs and are based upon the preponderance of 
evidence in the record before the commission. However, rates estab- 
lished for purchases from qualifying facilities whose construction 
commenced earlier than November 9, 1978, may be ten percent (10%) 
less than avoided costs. 


History. Acts 1987, No. 796, § 3. 


23-3-704. Basis of rate determination — Waiver of avoided cost 
standard. 


(a) A determination of the avoided energy cost rate or rates for the 
electric utility shall be based on the electric utility’s estimated avoided 
costs of producing or purchasing electrical energy during the time 
period of the purchase of electrical energy from the qualifying facility. It 
shall not be based upon the production or purchase of electrical energy 
at any time other than during the time period of the purchasing of 
electrical energy from the qualifying facility. A determination of the 
avoided capacity cost rate or rates for the electric utility shall be based 
at the electric utility’s cost of capacity additions or purchases avoided 
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during the time period of the purchase of electrical capacity from the 
qualifying facility. It shall not be based upon the purchase of electrical 
capacity at any time other than during the time period of the purchase 
of electrical capacity from the qualifying facility. 

(b)(1) In the event the Arkansas Public Service Commission finds 
and determines that the avoided cost rate is not necessary to encourage 
the appropriate amount of construction of qualifying facilities and that 
a rate less than the avoided cost rate is just and reasonable to the 
electric consumer of the electric utility, is in the public interest, and will 
not discriminate against qualifying facilities, the Arkansas Public 
Service Commission shall take all reasonable and appropriate steps to 
obtain a waiver of the avoided cost standard from the Federal Energy 
Regulatory Commission or any successor agency. 

(2) In addition, a determination of the avoided cost rate or rates for 
energy or capacity purchased by an electric utility shall: 

(A) Be just and reasonable to the electric consumer of the electric 
utility and in the public interest; and 

(B) Not discriminate against qualifying cogeneration and small 
power production facilities. 

(c) Nothing in this subsection requires any electric utility to pay 
more than the avoided costs for purchases. 


History. Acts 1987, No. 796, §§ 4, 5. 


23-3-705. Lower contract rates permitted. 


Nothing in this subchapter shall prohibit an electric utility and a 
qualifying facility from negotiating a contract rate lower than the 
avoided cost rate established by the Arkansas Public Service Commis- 
sion for the electric utility. 


History. Acts 1987, No. 796, § 6. 


CHAPTER 4 
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REGULATION OF RATES AND CHARGES GENERALLY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-4-101. Authority of commission or de- 
partment to establish 
rates — Exceptions. 

23-4-102. Commission’s authority over 
interstate rates, charges, 
classifications, and other 
actions. 

23-4-103. Rates, rules, and regulations to 
be reasonable. 

23-4-104. Charges, rates, etc., to be just, 
reasonable, and in compli- 
ance with Acts 1919, No. 
571, and Acts 1921, No. 
124. 

23-4-105. Rate schedules — Filing. 


Cross References. Establishment of 
rates for certain utilities, § 23-2-304. 

General Assembly to pass laws to pre- 
vent excessive charges, Ark. Const., Art. 
BS eLQ! 

Effective Dates. Acts 1921, No. 10, 
§ 2: approved Jan. 26, 1921. Emergency 
declared. 

Acts 1921, No. 124, § 27: approved Feb. 
15, 1921. Emergency declared. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 2007, No. 647, § 2: Mar. 28, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the rates 
paid by customers of public utilities may 
be affected in a manner that is burden- 
some to Arkansas utility consumers and 
harmful to economic development and 
that the Arkansas Public Service Commis- 
sion needs to be immediately authorized 


SECTION. 

23-4-106. Rate schedules — Public in- 
spection. 

23-4-107. Rate schedules — Greater or 
lesser rate not to be 
charged. 

23-4-108. Sliding scales of rates. 

23-4-109. Minimum charges. 

23-4-110. Changes in rates under Acts 
1919, No. 571, and Acts 
1921, No. 124. 

23-4-111. Valuation of public utility prop- 
erty for ratemaking pur- 
poses — Definitions. 

23-4-112. Reserve accounting for storm 


restoration costs. 


to employ counsel and experts to protect 
the utility consumers or Arkansas. There- 
fore, an emergency is declared to exist and 
this act being immediately necessary for 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 
Acts 2009, No. 434, § 2: Mar. 18, 2009. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that due to the 
severe ice storm that struck portions of 
the state on January 27 and 28, 2009, 
some of the electric public utilities operat- 
ing in Arkansas have incurred significant 
costs in restoring electric service; that 
electric utility service is essential to the 
public health and welfare for the preser- 
vation of food supplies, heating and cool- 
ing of buildings, and operation of com- 
merce that public electric utilities must 
have financial resources on hand to pur- 
chase replacement equipment and to field 
repair crews swiftly in order to accomplish 
the prompt restoration of electric service; 
and that this act is immediately necessary 
to provide public electric utilities the fi- 
nancial resources necessary to restore ser- 
vice in a timely manner. Therefore, an 
emergency is declared to exist and this act 


23-4-101 


being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
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the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


RESEARCH REFERENCES 


ALR. Charitable contributions by util- 
ity as part of operating expense. 59 
A.L.R.3d 941. 

Advertising or promotional expendi- 
tures of public utility as part of operating 
expenses for ratemaking purposes. 83 
A.L.R.3d 963. 

Transportation, freight, mailing, or 
handling charges billed separately to pur- 
chaser of goods as subject to sales or use 
tax. 2 A.L.R.4th 1124. 

Exemption from sales or use tax of wa- 
ter, oil, gas, other fuel, or electricity pro- 
vided for residential purposes. 15 
A.L.R.4th 269. 

Amount paid by public utility to affiliate 
for goods or services as included in utili- 
ty’s rate base and operating expenses in 
rate proceeding. 16 A.L.R.4th 454. 

Validity of preferential utility rates for 
elderly or low-income persons. 29 
A.L.R.4th 615. 

Propriety of considering capital struc- 


ture of utility's parent company or subsid- 
iary in setting utility’s rate of return. 80 
A.L.R.4th 280. 

Public utility’s right to recover cost of 
nuclear power plants abandoned before 
completion. 83 A.L.R.4th 183. 

Public service commission’s implied au- 
thority to order refund of public utility 
revenues. 41 A.L.R.5th 783. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 

Constitutionality, construction, and ap- 
plication of state and local public-utility 
gross-receipts-tax statutes — modern 
cases. 58 A.L.R.5th 187. 

Am. Jur. 13 Am. Jur. 2d, Carriers, 
§ 141 et seq. 

64 Am. Jur. 2d, Pub. Util., § 60 et seq. 

C.J.S. 13 C.J.S., Carriers, § 135 et seq. 

73B C.J.S., Pub. Util., § 18 et seq. 


23-4-101. Authority of commission or department to establish 
rates — Exceptions. 


(a) With respect to the particular public utilities and matters over 
which each agency has jurisdiction, the Arkansas Public Service Com- 
mission or the Arkansas State Highway and Transportation Depart- 
ment shall have the power, after reasonable notice and after full and 
complete hearing, to enforce, originate, establish, modify, change, 
adjust, and promulgate tariffs, rates, joint rates, tolls, and schedules for 
all public service corporations, companies, and utilities and all rules 
and regulations with reference thereto and orders directing the perfor- 
mance of any duties devolving on the company, utility, common carrier, 
or public service corporation under the terms of this act. 

(b) Whenever the commission or the department having jurisdiction, 
after notice and hearing, finds any existing rates, tolls, tariffs, joint 
rates, or schedules unjust, unreasonable, insufficient, unjustly discrimi- 
natory, or otherwise in violation of any of the provisions of the law, the 
commission or the department shall, by an order, fix reasonable rates, 
joint rates, tariffs, tolls, charges, or schedules to be followed in the 
future in lieu of those found to be unjust, unreasonable, insufficient, 
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unjustly discriminatory, inadequate, or otherwise in violation of any of 
the provisions of this law. 

(c)(1) Nothing in this act shall authorize either the commission or the 
department to make any rule, regulation, or order whatever to be 
effective within the limits of any municipality of this state with 
reference to any tariff, rate, toll, schedule, duty, or action of any public 
service corporation, company, or public utility operating within the 
municipality as a street railroad; telephone company; gas company; 
pipeline company for transportation of oil, gas, or water; electrical 
company, for the generation or distribution, sale, or supply of electricity 
for heat, light, or power; water company; or hydroelectric company. 

(2) It is the intention of this act, more particularly expressed in other 
provisions of this act, to confer upon the municipal councils and city 
commissions of this state jurisdiction as to these matters, so far as they 


are effective within the limits of any municipality of this state. 


History. Acts 1919, No. 571, § 8;C.& 
M. Dig., § 1619; Acts 1921, No. 124, § 6; 
Pope’s Dig., § 2005; A.S.A. 1947, § 78- 
119. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 


“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. Subsection (c) of 
this section may be superseded by § 23-4- 
102(a) with respect to electric, gas, tele- 
phone, and sewer utilities. 

Acts 1919, No. 571, § 32, provided, in 
part, that the provisions of the act were in 
addition to and supplemental to the stat- 
utes then in force. 

Meaning of “this act”. The words 
“this act” probably refer to both Acts 1919, 
No. 571 and 1921, No. 124, which are 
codified as §§ 23-1-114, 23-2-302, 23-2- 
309, 23-2-311, 23-2-313, 23-3-113, 23-4- 
101, 23-4-104, 23-4-110, 23-12-104, 23-12- 
301, 23-12-302 and as §§ 14-200-110, 14- 
200-112, 23-1-114, 23-2-302, 23-2-309, 23- 
2-311, 23-2-313, 23-2-425, 23-3-113, 23-4- 


provided, in part: “Wherever the words 101, 23-4-104, 23-4-110, 23-12-104, 
‘Arkansas Transportation Commission’ or respectively. 
CASE NOTES 


Cited: Southeast Arkansas Freight 
Lines, Inc. v. Arkansas Corp. Comm’n, 204 
Ark. 1023, 166 S.W.2d 262 (1942); Bryant 
v. Arkansas Pub. Serv. Comm’n, 46 Ark. 


App. 88, 877 S.W.2d 594 (1994); Alltel 
Ark., Inc. v. Arkansas Pub. Serv. Comm’n, 
76 Ark. App. 547, 69 S.W.3d 889 (2002). 
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23-4-102. Commission’s authority over interstate rates, charges, 
classifications, and other actions. 


(a) The Arkansas Public Service Commission shall have the power to 
investigate all existing or proposed interstate rates, charges, and 
classifications, and all rules and practices in relation thereto promul- 
gated and prescribed by or for any public utility as defined in § 23-1- 
101, when the matters so investigated shall affect the public of this 
state. 

(b) When the existing or proposed interstate rates, charges, and 
classifications are in the opinion of the Arkansas Public Service 
Commission excessive or discriminatory or in violation of any act of the 
United States Congress or in conflict with the rules, orders, or regula- 
tions of a commission created by the United States Congress, the 
Arkansas Public Service Commission may seek relief in the appropriate 
commission or in a court of competent jurisdiction. 

(c) For the purpose of this section, the Arkansas Public Service 
Commission: 

(1) Is exempt from the provisions of § 25-16-702 whenever the 
Arkansas Public Service Commission is a party to a proceeding under 
subsection (b) of this section; 

(2) May retain contract attorneys or contract consultants; and 

(3)(A) May adopt rules for direct recovery of the fees and expenses of 

contract attorneys and consultants from the affected utility under 

this section, provided that the utility is an electric public utility that 
is owned by a public utility holding company as defined by section 

1262 of the Energy Policy Act of 2005, Pub. L. No. 109-58. The 

maximum amount that may be directly recovered from an affected 

utility shall be three million dollars ($3,000,000) annually. 

(B)G) In the event the Arkansas Public Service Commission di- 
rectly recovers the fees and expenses of its attorneys and consultants 
from an affected utility under this section, that utility shall be 
allowed to implement a surcharge mechanism to recover only the 
expenses directly recovered from that utility. 

(ii) The surcharge shall be established annually to recover only the 
amounts directly recovered from that utility during the preceding 
calendar year. 

(iii) The surcharge mechanism shall include provisions to address 
any excessive or deficient recoveries during the preceding calendar 
year. The surcharge shall not include any interest or carrying 
charges. 

(iv) Any surcharge must be approved by the Arkansas Public 
Service Commission before it can be implemented. 


History. Acts 1935, No. 324,§ 9; Pope’s Policy Act of 2005, Pub. L. No. 109-58, 
Dig., § 2072; A.S.A. 1947, § 73-203; Acts referred to in this section, is compiled as 


2007, No. 647, § 1. 42 U.S.C. § 164651. 
U.S. Code. Section 1262 of the Energy 
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CASE NOTES 


Telephone Rates. 

Order of commission fixing rates in Ar- 
kansas of telephone company which main- 
tained integrated exchange in both Ar- 
kansas and Texas did not interfere with 
interstate commerce within the meaning 


of the federal Johnson Act and federal 
district court did not have jurisdiction to 
enjoin such order of the commission. Gen- 
eral Tel. Co. v. Robinson, 132 F. Supp. 39 
(E.D. Ark. 1955). 


23-4-103. Rates, rules, and regulations to be reasonable. 


All rates made, demanded, or received by any public utility, for any 
product or commodity furnished, or to be furnished, or any service 
rendered or to be rendered, and all rules and regulations made by any 
public utility pertaining thereto shall be just and reasonable, and to the 
extent that the rates, rules, or regulations may be unjust or unreason- 


able, are prohibited and declared unlawful. 


History. Acts 1935, No. 324, § 10; 
Pope’s Dig., § 2073; A.S.A. 1947, § 73- 
204. 


Cross References. Ratemaking poli- 
cies for cost of acquisition or construction 
of incremental resources, § 23-18-107. 


CASE NOTES 


ANALYSIS 


Corridor Rates. 
Escalator Clauses. 
Remedies. 
Standard of Review. 


Corridor Rates. 

Evidence supported the commission’s 
approval of reduced “corridor rates” for 
industrial customers who would other- 
wise bypass the utilities resulting in even 
higher rates for residential customers; 
corridor rates are a just and reasonable 
response to the threat of bypass. Bryant v. 
Arkansas Pub. Serv. Comm/’n, 57 Ark. 
App. 73, 941 S.W.2d 452 (1997). 


Escalator Clauses. 

Commission had the authority under 
this section to determine that proposed 
escalator clauses of gas company seeking 
rate increases were not just and reason- 
able so as to be put into effect under bond. 
Aluminum Co. of America v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 343, 289 
S.W.2d 889 (1956). 


Remedies. 

Orders issued by the Arkansas Public 
Service Commission pursuant to an audit 
of costs allocated to telephone company 
upheld where telephone company’s rates 


produced earnings in excess of a reason- 
able revenue requirement and an agree- 
ment was reached whereby, in lieu of 
proposed reductions to its rates, the tele- 
phone company would make service im- 
provements. Bryant v. Arkansas Pub. 
Serv. Comm’n, 54 Ark. App. 157, 924 
S.W.2d 472 (1996). 


Standard of Review. 

The appellate court must review the 
total effect of a rate order, and if the total 
effect cannot be said to be unjust, unrea- 
sonable, unlawful, or discriminatory, judi- 
cial inquiry is concluded. Bryant v. Arkan- 
sas Pub. Serv. Comm’n, 57 Ark. App. 73, 
941 S.W.2d 452 (1997). 

Pursuant to the Arkansas Public Ser- 
vice Commission’s approval of the sale of 
an existing telecommunications utility’s 
assets to a new telecommunications util- 
ity, where the record was not developed 
sufficiently for the appellate court to de- 
cide the issue of whether the application 
of PSC’s parity order resulted in just and 
reasonable intrastate switched-access 
rates, a remand was required. Alltel Ark., 
Inc. v. Arkansas Pub. Serv. Comm’n, 76 
Ark. App. 547, 69 S.W.3d 889 (2002). 

Cited: Acme Brick Co. v. Arkansas 
Pub. Serv. Comm’n, 227 Ark. 436, 299 
S.W.2d 208 (1957); Southwestern Bell Tel. 


23-4-104 


Co. v. Arkansas Pub. Serv. Comm’n, 824 
F.2d 672 (8th Cir. 1987). 
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23-4-104. Charges, rates, etc., to be just, reasonable, and in 
compliance with Acts 1919, No. 571, and Acts 1921, 


No. 124. 


(a) All charges, tolls, fares, and rates shall be just and reasonable. 
(b) No charge shall be made in any tariffs, rates, fares, tolls, 
schedules, or classifications except as provided in this act. 


History. Acts 1919, No. 571, § 6; C. & 
M. Dig., § 1611; Acts 1921, No. 124, § 4; 
Pope’s Dig., § 2003; A.S.A. 1947, § 73- 
116. 

Publisher’s Notes. This section may 
be partially superseded by §§ 23-38-1138 
and 23-4-103. 


Acts 1919, No. 571, § 32, provided, in 
part, that the provisions of the act were in 
addition to and supplemental to the stat- 
utes then in force. 

Meaning of “this act”. See note to 
§ 23-4-101. 


CASE NOTES 


Corridor Rates. 

Evidence supported the commission’s 
approval of reduced “corridor rates” for 
industrial customers who would other- 
wise bypass the utilities resulting in even 
higher rates for residential customers. 


Corridor rates are a just and reasonable 
response to the threat of bypass. Bryant v. 
Arkansas Pub. Serv. Comm’n, 57 Ark. 
App. 73, 941 S.W.2d 452 (1997). 

Cited: Litton Sys. v. Southwestern Bell 
Tel. Co., 5389 F.2d 418 (5th Cir. 1976). 


23-4-105. Rate schedules — Filing. 


Under such rules and regulations as the commission may prescribe, 
every public utility shall file with the commission, within such time and 
in such form as the commission may designate, schedules showing all 
rates established by or for it, and collected or enforced, or to be collected 
or enforced, within the jurisdiction of the commission. 


History. Acts 1935, No. 324, § 11; 
Pope’s Dig., § 2074; A.S.A. 1947, § 73- 
205. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-4-106. Rate schedules — Public inspection. 


Every public utility shall keep copies of its rate schedules open to 
public inspection under such rules and regulations and at such places 
as the commission may prescribe. 


Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


History. Acts 1935, No. 324, § 11; 
Pope’s Dig., § 2074; A.S.A. 1947, § 73- 
205. 
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23-4-107. Rate schedules — Greater or lesser rate not to be 
charged. 


No public utility shall directly or indirectly, by any device whatsoever, 
charge, demand, collect, or receive from any person a greater or lesser 
compensation for any service rendered or to be rendered by the public 
utility than that prescribed in the schedules of the public utility 
applicable thereto then filed in the manner provided in this act. Nor 
shall any person receive or accept any service from a public utility for 
a compensation greater or lesser than that prescribed in the schedules. 


History. Acts 1935, No. 324, § 12; 
Pope’s Dig., § 2075; A.S.A. 1947, § 73- 
206. 

Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 


316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 


ANALYSIS 


Action for Damages. 
Illegal Charges. 


Action for Damages. 

Circuit court lacked jurisdiction over 
civil causes of action in tort which neces- 
sarily required an assessment of damages 
measured by what was the filed rate with 
the public service commission and what 
the rate should have been. Cullum v. 
Seagull Mid-South, Inc., 322 Ark. 190, 907 
S.W.2d 741 (1995). 


Illegal Charges. 

To have furnished the appellee unre- 
stricted service for which a specified 
charge per month was required to be 
charged, at the restricted service rate of a 
lesser amount per month, would have 
constituted a discrimination as against 
other subscribers in violation of this sec- 
tion. Southwestern Bell Tel. Co. v. Hutton, 
203 Ark. 969, 160 S.W.2d 201 (1942). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956). 


23-4-108. Sliding scales of rates. 


(a)(1) Nothing in this act shall be taken to prohibit a public utility 
from establishing or entering into an agreement for a fixed period for a 
sliding scale or automatic adjustment of charges for public utility 
service in relation to the dividends to be paid to stockholders of the 
public utility, or the profit to be realized, or its expenses of operation to 
be incurred, or other equitable or reasonable basis for the scale or 
adjustment if a schedule showing the rates under the arrangement is 
first filed with and approved by the commission. 

(2) Nothing in this section shall prevent the commission from revok- 
ing its approval at any time and fixing other rates and charges for the 
product or commodity or service if, after reasonable notice and hearing, 
the commission finds the existing rates or charges unjust, unreason- 
able, insufficient, or discriminatory. 


23-4-108 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


144 


(b) The commission shall have the power to fix a reasonable and just 
sliding scale of rates for public utilities. 


History. Acts 1935, No. 324, § 20; 
Pope’s Dig., § 2083; A.S.A. 1947, § 73- 
219. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


Meaning of “this act”. See note to 
§ 23-4-107. 


CASE NOTES 


ANALYSIS 


In General. 

Escalator Clauses. 

Fixed Period. 

Hearings. 

Notice. 

Petitions for Rate Increases. 


In General. 

This section provides for a sliding scale 
or an automatic adjustment of rates, 
thereby providing for a company to receive 
a rate increase or decrease depending on 
the rise or fall of the price the company 
had to pay for gas to be distributed to its 
customers. City of El Dorado v. Arkansas 
Pub. Serv. Comm’n, 235 Ark. 812, 362 
S.W.2d 680 (1962). 

Surcharge statutes tie surcharges to 
existing facility costs and costs directly 
related to legislative or regulatory re- 
quirements, and there is no authority 
granted to the Arkansas Public Service 
Commission for the implementation of so- 
cial programs; moreover; the same holds 
true of sliding-scale ratemaking where the 
statutory language of this section and 
Arkansas case law refer to costs associ- 
ated with gas production and service to 
the ratepayers, not low-income assistance 
programs. Arkansas Gas Consumers, Inc. 
v. Arkansas Pub. Serv. Comm’n, 354 Ark. 
37, 118 S.W.3d 109 (2003). 


Escalator Clauses. 

This section seems to recognize some 
sort of escalator clause to be possible in 
some situations. Aluminum Co. of 
America v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 3438, 289 S.W.2d 889 (1956). 


Fixed Period. 

The term “fixed period” was deemed by 
the court to refer to the length of time 
between adjustments rather than to the 
length of time the escalator clause was to 
remain in effect, as the latter could be 
renewed at any time by the utility filing 
another one. City of El Dorado v. Arkansas 
Pub. Serv. Comm’n, 235 Ark. 812, 362 
S.W.2d 680 (1962). 


Hearings. 

A hearing must be held before escalator 
or sliding rates or scales can go into effect. 
Aluminum Co. of America v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 3438, 289 
S.W.2d 889 (1956). 


Notice. 

The court interpreted the language of 
this section to mean that once the commis- 
sion fixes a definite rate, it cannot lower 
the rate without giving notice to the util- 
ity and cannot raise the rate without 
notifying in some way the rate payers. 
City of El Dorado v. Arkansas Pub. Serv. 
Comm'n, 235 Ark. 812, 362 S.W.2d 680 
(1962). 


Petitions for Rate Increases. 

Upon petition for rate increase by gas 
company pursuant to § 23-4-402 et seq., 
the company had the right when it filed its 
schedule to ask that its monthly consump- 
tion rate go into effect under bond and 
that proposed escalator clauses be consid- 
ered upon final hearing. Aluminum Co. of 
America v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 343, 289 S.W.2d 889 (1956). 

Cited: Alltel Ark., Inc. v. Arkansas 
Pub. Serv. Comm’n, 76 Ark. App. 547, 69 
S.W.3d 889 (2002). 
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23-4-109. Minimum charges. 


Nothing in this act shall be construed to prohibit a public utility from 
filing a schedule or entering into any reasonable arrangements with its 
customers, or prospective customers, which provide for a minimum 
charge for services to be rendered, or from providing for any other 
financial device that may be lawful if the schedule or arrangement, 
before becoming effective, is filed with and approved by the commission. 
The schedule or arrangement shall be subject to revision or modifica- 
tion on the part of the commission upon complaint or its own motion. 


History. Acts 1935, No. 324, § 20; Meaning of “this act”. See note to 
Pope’s Dig., § 2083; A.S.A. 1947, § 73- § 23-4-107. 
219. 

Publisher’s Notes. For definition of 
the term “commission,” see § 23-1-101. 


23-4-110. Changes in rates under Acts 1919, No. 571, and Acts 
1921, No. 124. 


(a)(1) No person, firm, or corporation subject to the provisions of this 
act shall modify, change, cancel, or annul any rate, joint rates, fares, 
classifications, charges, or rentals except after thirty (30) days’ notice to 
the public and to the municipal council or city commission, as the case 
may be, depending on the utility affected and the action proposed. 

(2) The notice shall plainly state the changes proposed to be made in 
the schedule then in force and the time when the changed rates, fares, 
or charges shall go into effect. 

(b) The particular regulatory body having jurisdiction of the matter 
under this act may enter an order prohibiting such a person, firm, or 
corporation from putting the proposed new rates into effect pending 
hearing and final decision of the matter by the regulatory body. 

(c)(1) Whenever there is filed with the regulatory body any schedule 
proposing a change in any rates, charges, or regulations, the regulatory 
body shall have authority, either upon complaint or upon its own 
initiative, and upon reasonable notice, to enter upon a hearing concern- 
ing the propriety of the rate, charge, or regulation. 

(2) Pending the hearing and the decision thereon, the regulatory 
body, upon filing of the schedule or after the schedule should be filed, 
and upon delivering to the carriers or public service corporations 
affected thereby a statement in writing of its reasons for such a 
suspension, may suspend the operation of the schedule and defer the 
use of the rate or charge. 

(3) After a full hearing, whether completed before or after the rate, 
charge, or regulation goes into effect, the regulatory body may make 
such orders in reference to the rate, fare, charge, or regulation as shall 
be deemed proper and just. 


History. Acts 1919, No. 571, § 7;C. & 1921, No. 124, § 5; Pope’s Dig., §§ 1937, 
M. Dig., § 1612; Acts 1921, No. 10, § 1; 2004; A.S.A. 1947, § 73-117. 


23-4-111 


Publisher’s Notes. Acts 1919, No. 571, 
§ 32, provided, in part, that the provi- 
sions of the act were in addition to and 
supplemental to the statutes then in force. 
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Meaning of “this act”. See note to 
§ 23-4-101. 


CASE NOTES 


ANALYSIS 


Municipal Utilities. 
Net Profits. 

Notice. 

Purchaser of Utility. 


Municipal Utilities. 

Where municipal utility obtained a 
change of rates from corporation commis- 
sion under Acts 1919, No. 571, and appeal 
was taken to circuit court, circuit court 
even after the abolition of the Corporation 
Commission (now Arkansas Public Ser- 
vice Commission) by Acts 1921, No. 124 
had authority to determine case de novo. 
Van Buren Waterworks v. City of Van 
Buren, 152 Ark. 83, 237 S.W. 696 (1922). 

Where utility serving municipality was 
granted an increase of rates under Acts 
1919, No. 571 but on application of the 
municipality the Corporation Commission 
(now Arkansas Public Service Commis- 
sion) set aside its order and granted a 
rehearing, the old rates were restored and 
after enactment of Acts 1921, No. 124, the 
utility had no authority to change rates 
greater than that authorized by the mu- 
nicipality. Town of Pocahontas v. Central 
Power & Light Co., 152 Ark. 276, 244 S.W. 
712, cert. dismissed, 260 U.S. 755, 43 S. 
Ct. 94, 67 L. Ed. 498 (1922). 


Net Profits. 

The Arkansas Public Service Commis- 
sion has no authority to discard the rate 
base method in favor of the field price 
method in determining the net profits a 
public utility can earn in this state. Acme 
Brick Co. v. Arkansas Pub. Serv. Comm’n, 
227 Ark. 436, 299 S.W.2d 208 (1957). 


Notice. 

The filing of a schedule of changes in the 
rates of an electric light company was 
sufficient notice to the Corporation Com- 
mission (now Arkansas Public Service 
Commission) and to the public. Harrison 
Elec. Co. v. Citizens’ Ice & Storage Co., 
149 Ark. 502, 232 S.W. 932 (1921). 


Purchaser of Utility. 

In the operation of the business of a 
public utility such as a natural gas com- 
pany, it must adhere to the rate fixed and 
applied to it by the Railroad Commission 
which fixed the rate, and the purchase of 
pipelines owned by other gas companies 
whose rates have been fixed at different 
amounts by the commission does not 
modify the rates of the purchasing com- 
pany. Twin City Pipe Line Co. v. Chamb- 
less, 170 Ark. 418, 279 S.W. 1030 (1926). 


23-4-111. Valuation of public utility property for ratemaking 
purposes — Definitions. 


(a) As used in this section: 


(1)(A) “Public utility” means a public utility as that term is defined 


under § 23-1-101. 


(B) However, “public utility” does not mean an incumbent local 
exchange carrier that has elected to be regulated under §§ 23-17-406 


— 23-17-408 or § 23-17-412; 


(2) “Original cost” means the cost incurred by a public utility when 
plant or property was first devoted to public service; and 

(3) “Net book value” means the original cost less reasonable accumu- 
lated depreciation of the plant or property. 

(b)(1) In determining the value of plant or property that is to be 
included in the rate base upon which the public utility will be allowed 
the opportunity to earn a return, the Arkansas Public Service Commis- 
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sion shall use the net book value of the plant or property unless the 
commission determines that an adjustment is appropriate under sub- 
section (c), subsection (d), or subsection (e) of this section. 

(2) However, for affiliate acquisitions, the value of plant or property 
that is to be included in the rate base upon which the public utility will 
be allowed the opportunity to earn a return, the commission shall use 
the net book value of the plant or property or a lesser amount, but in no 
event may the commission make an adjustment above net book value 
under subsection (c) of this section. 

(3) If the original cost of the plant or property is unknown, the 
commission shall estimate the net book value. 

(c) For plant or property acquired for an amount above net book 
value, the commission may allow the recovery through rates of an 
amount greater than net book value but not more than actual cost if the 
public utility can prove by a preponderance of the evidence that: 

(1) The original cost of the plant or property was reasonable and 
prudent; and 

(2) The public utility’s customers will receive known and measurable 
benefits that are at least equal to the incremental amount for which the 
utility seeks recovery under this subsection. 

(d) For plant or property acquired for an amount below net book 
value, the commission may allow the recovery through rates of an 
amount greater than the cost of acquisition but not more than the net 
book value if the public utility can prove by a preponderance of the 
evidence that: 

(1) The original cost of the plant or property was reasonable and 
prudent; and 

(2) The public utility’s customers will receive known and measurable 
benefits that are at least equal to the incremental amount for which the 
utility seeks recovery under this subsection. 

(e) The commission may allow the recovery through rates of an 
amount less than net book value if the commission determines that the 
original cost of the plant or property was not reasonable or was 
imprudent. 

(f) However, for plant or property costs incurred in compliance with 
§ 23-18-106(a), the public utility shall have a rebuttable presumption 
of reasonableness and prudence for the purpose of the commission’s 
determinations in subsections (c)-(e) of this section. 


History. Acts 20038, No. 1317, § 1. 


23-4-112. Reserve accounting for storm restoration costs. 


(a) This section applies to storm restoration costs incurred on or after 
January 1, 2009. 

(b) Upon application by an electric public utility and after notice and 
hearing, the Arkansas Public Service Commission shall permit an 
electric public utility to establish a storm cost reserve account consis- 
tent with the then-current Federal Energy Regulatory Commission 
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Uniform System of Accounts, as modified to allow a debit balance to 
reflect the excess of storm restoration costs over the amount recovered 
in rates or otherwise credited to the storm cost reserve account. 

(c) The use of reserve accounting under this section is subject to the 
following: 

(1)(A) The initial amount included in the storm cost reserve account 

for an electric public utility shall be the amount included in the 

electric public utility’s currently approved rates for storm restoration 
costs. 

(B) Thereafter, in future rate proceedings, the Arkansas Public 
Service Commission shall determine the appropriate level of the 
storm cost reserve account considering the electric public utility’s 
historical costs associated with normal storm damage and other 
factors; 

(2) As a condition of an electric public utility’s recovery of storm 
restoration costs through rates or inclusion of storm restoration costs in 
the storm cost reserve account, the Arkansas Public Service Commis- 
sion shall audit, analyze, examine, and adjust all storm restoration 
costs to ensure that only reasonable and prudent storm restoration 
costs are included in the storm cost reserve account or are recoverable 
through rates; 

(3) Simple interest on any balance, credit, or debit in the storm cost 
reserve account shall accrue at a rate equal to the electric public 
utility’s last approved rate-base rate of return; 

(4)(A) An electric public utility shall only charge operations and 

maintenance storm restoration costs that are not otherwise recovered 

against the balance in the storm cost reserve account. 

(B) The Arkansas Public Service Commission shall ensure that the 
storm restoration costs charged to the storm cost reserve account are: 

(i) Timely; 

(ii) Specific to restoring retail electric service in Arkansas; and 

(iii) Subject to any ratemaking adjustments of the types of ex- 
penses included in the storm restoration costs that are consistent 
with the determination in the electric public utility’s most recent 
application for a general change in rates. 

(C) An electric public utility shall: 

(i) File a quarterly report with the Arkansas Public Service Com- 
mission identifying each instance in which the electric public utility 
records storm restoration costs in the storm cost reserve account; and 

(ii) Provide with the quarterly report required by this subdivision 
(c)(4)(C) supporting documentation prescribed by the Arkansas Pub- 
lic Service Commission that includes without limitation: 

(a) Vegetation management spending; and 

(b) Labor costs; 

(5)(A) If an electric public utility spends less on storm restoration 

costs than the amount included in the electric public utility’s cur- 

rently approved rates for storm restoration costs in any calendar 
year, the electric public utility shall credit to the storm cost reserve 
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account any difference between the amount in rates and the amount 

actually spent on storm restoration costs during that calendar year. 

(B) If an electric public utility has received any of the following 
payments to offset storm restoration costs, the electric public utility 
shall credit those payments to the storm cost reserve account: 

(i) Insurance payments; 

(ii) Payments from a governmental entity; or 

(ii) Any other third-party payments; and 
(6)(A) The Arkansas Public Service Commission shall determine the 
following in the electric public utility's next application for a general 
change in rates: 

(i) The recovery of any debit balance in the electric public utility’s 
storm cost reserve account through the electric public utility’s rates 
and charges over a reasonable period; or 

(ii) The appropriate ratemaking treatment of any credit balance in 
the electric public utility’s storm cost reserve account. 

(B) After notice and hearing and a finding that it is in the public 
interest, the Arkansas Public Service Commission may approve other 
ratemaking treatment otherwise allowed by law of any balance, 
credit, or debit in the electric public utility’s storm cost reserve 
account. 

(C) The Arkansas Public Service Commission shall establish the 
method of recovery of a debit balance in the electric public utility’s 
storm cost reserve account and may impose conditions to ensure that 
amounts recovered through rates are reasonable and prudent. 

(d) This section: 

(1) Does not prevent the Arkansas Public Service Commission from 
adjusting an electric public utility’s rate of return associated with the 
increased certainty of recovery of the electric public utility’s storm 
restoration costs as a result of establishing a storm cost reserve account 
under this section; and 

(2) Does not prevent an electric utility from petitioning the Arkansas 
Public Service Commission to approve other methods of addressing 
storm restoration costs and the recovery of storm restoration costs 
through rates as allowed by law. 


History. Acts 2009, No. 4384, § 1. 


SUBCHAPTER 2 — UTILITIES GENERALLY 


SECTION. SECTION. 

23-4-201. Electric, gas, telephone, or 23-4-203. Water, gas, or electricity — 
sewer utilities — Rate- Utility bills must show 
making authority — Defi- units charged for. 
nition. 23-4-204. Water, gas, or electricity — Dis- 

23-4-202. Water, gas, or electricity bills connecting charges unlaw- 
rendered in accordance ful — Penalty. 
with rate schedules — 23-4-205. Refunds. 


Rate schedule furnished 23-4-206. Interest on deposits. 
on request. 23-4-207. Advertising costs — Defini- 
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SECTION. 
tions. 

23-4-208. Water and sewer services for 
military installations. 


Cross References. Power to fix rates, 
§ 23-2-304. 

Effective Dates. Acts 1905, No. 282, 
§ 4: effective on passage. 

Acts 1919, No. 264, § 3: approved Mar. 
13, 1919. Emergency declared. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
hereby found that the statutes of this 
state for the regulation of public utilities 
are insufficient, inadequate, and do not 
afford to the public, or the public utilities, 
of the state, speedy and adequate relief 
from excessive or insufficient rates, and 
that many of the rates of public utilities 
operating in this state are not what they 
should be, thereby entailing a grave injus- 
tice on the public or the utilities; and that 
this act is necessary for the preservation 
of the public peace, health, and safety; an 
emergency is therefore declared and this 
act shall take effect and be in force from 
and after its passage.” 

Acts 1951, No. 156, § 4: approved Feb. 
26, 1951. Emergency clause provided: 
“Whereas, it has been ascertained by the 
General Assembly of the State of Arkan- 
sas that the immediate enforcement of 
this Act is in the public interest, and it 
being necessary for the preservation of the 
public peace, health and safety of the 
State of Arkansas, an emergency is hereby 
declared, and this Act shall be in full force 
and effect from and after its passage.” 

Acts 1957, No. 275, § 5: Mar. 27, 1957. 
Emergency clause provided: “Whereas, 
certain public utility companies furnish- 
ing gas, water or electricity in this State 
have been authorized by the Public Ser- 
vice Commission to make _ separate 
charges for the disconnection of meters or 
other devices used for measuring the units 
consumed; and 

“Whereas, it is common practice among 
certain public utilities to levy such charge 
for disconnection of service when in fact 
there is no physical disconnection of the 
meter and no other service performed 
which warrants such charge; and 

“Whereas, such practice on the part of 
such public utility companies results in 


150 


SECTION. 
23-4-209. Transition costs — Definition. 


the utility user having to pay for services 
not actually received, which unjustly en- 
riches the utility company at the expense 
of the utility user; and 

“Whereas, this Act is reasonably calcu- 
lated to correct this unjust situation; 

“Now, therefore, an emergency is hereby 
declared to exist, and this act being nec- 
essary for the preservation of the public 
peace, health, safety and welfare, shall 
take effect and be in force from the date of 
its approval.” 

Acts 1977, No. 164, § 6: Feb. 14, 1977. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the establishment of rates 
and charges of electric, gas and telephone 
public utilities in this State is nonlocal in 
nature and is applicable to allocated ter- 
ritories of the respective electric or gas or 
telephone public utilities; that under pres- 
ent law confusion has resulted, and will 
likely continue to result from the enact- 
ment of different rates by different mu- 
nicipalities served by the same electric or 
gas or telephone public utility; that dis- 
crimination among the customers of the 
same public utility may result from the 
establishment of differing rates by mu- 
nicipalities served by the same public util- 
ity; that it is in the best interest of the 
public that the sole and exclusive jurisdic- 
tion to determine rates to be charged in 
this State by electric, gas and telephone 
utilities be vested in the Arkansas Public 
Service Commission at the earliest pos- 
sible date. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval.” 

Acts 1985, No. 688, § 7: Mar. 28, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the authority of the Arkansas 
Public Service Commission to impose civil 
sanctions is being challenged; that the 
PSC must have civil sanction authority in 
order to perform its duties in a timely 


151 


manner and thereby protect the utility 
ratepayers of this state; and that this Act 
is therefore immediately necessary to 
clarify the Commission’s authority. There- 
fore an emergency is hereby declared to 
exist and this Act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1985, No. 753, § 4: Apr. 3, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the authority of the Public 
Service Commission to mandate refunds 
of overcharges by a public utility is un- 
clear under present law and that such 
perpetrates an injustice on Arkansas rate- 
payers; that this Act is designed to correct 
this situation and should be given effect 
immediately. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1987, No. 475, § 3: Mar. 31, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that poor utility load factors are 
substantially contributing to rapidly esca- 
lating utility rates and that the provisions 
of this act are necessary to maintain rea- 
sonable utility rates, and that economic 
development is important to the future of 
this state’s economy and that advertising 
by utilities to promote economic develop- 
ment is in the public interest, and that the 
provisions of this act will aid in alleviating 
the poor economic condition of the state. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and welfare shall be in full 
force and effect from and after its passage 
and approval.” 

Acts 1987 (1st Ex. Sess.), No. 44, § 2: 
June 19, 1987. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that allowing 
public utilities to pass through the cost of 
economic advertising to utility customers 
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will increase the cost of utility service to 
such customers and that the cost of eco- 
nomic development advertising should be 
borne by the stockholders of public utili- 
ties unless the Public Service Commission 
determines that such costs should be re- 
covered from ratepayers. Therefore, an 
emergency is declared to exist and this Act 
being necessary for the preservation of the 
public peace, health, and welfare shall be 
in full force and effect from and after its 
passage and approval.” 

Acts 2003, No. 204, § 19: Feb. 21, 2003. 
Emergency clause provided: “It is found 
and determined by the Eighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 
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ALR. Amount paid by public utility to Am. Jur. 64 Am. Jur. 2d, Pub. Util., 
affiliate for goods or services asincludable § 94 et seq. 
in utility's rate base and operating ex- C.J.S. 73B C.J.S., Pub. Util., § 18 et 
penses in rate proceeding. 16 A.L.R.4th — seq. 
454. 

Preferential utility rates for elderly or 
low-income persons. 29 A.L.R.4th 615. 


23-4-201. Electric, gas, telephone, or sewer utilities — Rate- 
making authority — Definition. 


(a)(1) The Arkansas Public Service Commission is vested with the 
sole and exclusive jurisdiction and authority to determine the rates to 
be charged for each kind of product or service to be furnished or 
rendered by electric, gas, telephone, or sewer public utilities in Arkan- 
sas. 

(2) Cities and towns in this state shall have no authority acting 
either through their governing bodies or by the initiative of their 
citizens to assume or exercise any jurisdiction or authority to fix and 
determine rates charged in Arkansas by electric, gas, or telephone 
public utilities. 

(b) As used in this section, “electric, gas, telephone, or sewer public 
utilities” includes persons and corporations or. their lessees, trustees, 
and receivers who own or operate, in this state, equipment or facilities 
for producing, generating, transmitting, delivering, furnishing, or col- 
lecting electricity, sewage, or gas for the production of light, heat, or 
power, or for the collection of sewage or other waste; who convey or 
transmit messages or communications by telephone or telegraph to, or 
for, the public for compensation who produce, generate, transmit, 
deliver, or furnish electricity or gas to any other person or corporation 
for resale or distribution to, or for, the public for compensation or for 
operating or maintaining sewer facilities. This term shall not include 
those utilities owned or operated by municipalities or leased by them to 
a nonprofit corporation. 

(c) The General Assembly determines that the existing procedures 
whereby rates described in this section may be determined and fixed by 
the cities and towns of the State of Arkansas acting through their 
governing bodies or by the initiative of their citizens have resulted in a 
multiplicity of rate determination proceedings and forums which are 
costly and inefficient, have created conflicts between the rates charged 
in different cities and towns for the same services thus establishing 
unreasonable preferences to certain citizens, and have discriminated 
unfairly against the citizens of certain cities and towns to the detriment 
and at the expense of those citizens and the citizens of the entire State 
of Arkansas. 

(d) Nothing in this section shall be construed to change or alter the 
rates being charged for electric, gas, telephone, or sewer public utility 
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services until changed by order of the commission in the manner 


provided by law. 


History. Acts 1977, No. 164, §§ 1-3, 5; 
A.S.A. 1947, §§ 73-202a, 73-202a note, 
73-202b, 73-202b note. 


Cross References. Jurisdiction over 
utilities and appeals, § 14-200-101. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Derden, Sur- 
vey of Arkansas Law: Administrative Law, 
2 U. Ark. Little Rock L.J. 157. 


CASE NOTES 


ANALYSIS 


Collective Bargaining Agreements. 
Commission’s Authority. 
Commission’s Jurisdiction. 
Municipal Authority. 

Rates Effective Immediately. 


Collective Bargaining Agreements. 

In ratemaking proceeding, Arkansas 
Public Service Commission was not pre- 
empted by National Labor Relations Act 
from adjusting downward the costs asso- 
ciated with wages and benefits set by 
collective bargaining agreement where 
commission found those costs dispropor- 
tionate to those at similar companies. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 824 F.2d 672 (8th Cir. 
1987), cert. denied, 485 U.S. 989, 108 S. 
Ct. 1293, 99 L. Ed. 2d 503 (1988). 


Commission’s Authority. 

While it is true that § 14-200-101 
grants municipalities the right to estab- 
lish terms and conditions upon which pub- 
lic utilities may be permitted to operate 
within the borders of municipalities, this 
section clearly divests the cities and towns 
of any jurisdiction to fix or determine 
rates and grants exclusive jurisdiction to 
the Arkansas Public Service Commission 
in rate-making matters. City of Ft. Smith 
v. Arkansas Pub. Serv. Comm’n, 278 Ark. 
521, 648 S.W.2d 40 (1983). 

The General Assembly has delegated 
investigation and rate-making authority 
to the Arkansas Public Service Commis- 
sion; the commission is the fact finder and 
in performing its legislatively delegated 
function of rate-making the commission 
has broad discretion. City of Ft. Smith v. 


Arkansas Pub. Serv. Comm’n, 278 Ark. 
521, 648 S.W.2d 40 (1983). 

To the extent that matter involved a 
dispute over rates charged by power com- 
pany, its resolution fell within the purview 
and jurisdiction of the public service com- 
mission. Cullum v. Seagull Mid-South, 
Inc., 322 Ark. 190, 907 S.W.2d 741 (1995). 


Commission’s Jurisdiction. 

Supreme Court of Arkansas granted a 
gas utility company’s writ of prohibition 
from a county court’s denial of the compa- 
ny’s motion to dismiss finding that the 
Arkansas Public Service Commission had 
sole and exclusive jurisdiction under sub- 
division (a)(1) of this section over Arkan- 
sas residential gas customers’ claims that 
they were being charged too much for 
natural gas because of the company’s al- 
leged fraudulent conduct. Centerpoint En- 
ergy, Inc. v. Miller County Circuit Court, 
370 Ark. 190, 258 S.W.3d 336 (2007). 


Municipal Authority. 

Section 14-200-101 empowers Arkansas 
municipalities to assess utility franchises 
operating within the municipalities, and 
telephone companies are not excluded. 
City of Little Rock v. AT&T Communica- 
tions, 318 Ark. 616, 888 S.W.2d 290 
(1994). 


Rates Effective Immediately. 

Since courts of equity lack concurrent 
jurisdiction with the Arkansas Public Ser- 
vice Commission in setting utility rates, 
rates approved by the commission may be 
put into effect immediately without post- 
ing a bond, and notwithstanding any pro- 
vision of a municipal franchise such a 
utility may have been granted. General 
Tel. Co. v. Lowe, 263 Ark. 727, 569 S.W.2d 
TL (1978); 
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23-4-202. Water, gas, or electricity bills rendered in accordance 
with rate schedules — Rate schedule furnished on 
request. 


(a) It shall be unlawful for any public utility furnishing water, gas, or 
electricity to the general public in the State of Arkansas to bill or render 
statements to its customers, patrons, or consumers except in accor- 
dance with rate schedules duly filed with the Arkansas Public Service 
Commission in the manner provided by law. 

(b) On request by any customer, patron, or consumer, a public utility 
engaged in the business of the sale or distribution of water, gas, or 
electricity to the general public shall furnish a copy of the rate schedule 
under which the customer, patron, or consumer making the request is 
billed for the service. 

(c)(1) Upon a finding by the commission that any jurisdictional 
water, gas, telephone, or electric public utility has knowingly, willfully, 
and purposefully violated any of the provisions of this section, by agent 
or otherwise, the commission shall assess a civil sanction of one 
thousand dollars ($1,000) on the utility. 

(2) Each instance of violation shall constitute a separate violation. 
However, in case of a continued violation, each day’s continuance 
thereof shall not be deemed to be a separate and distinct violation. 

(3) The power and authority of the commission to impose civil 
sanctions are not to be affected by any other proceeding, civil or 
criminal, concerning the same violation, nor shall the imposition of the 
sanction preclude the commission from imposing other sanctions as are 
provided for by law. 

(4) The proceeds from the civil sanctions imposed under this section 
shall be deposited into the State Treasury as special revenues and 
credited to the Public Service Commission Fund. 

(5) The imposition of a civil sanction under this section is subject to 
review by the commission and by the Court of Appeals in the manner 
provided by §§ 23-2-422 — 23-2-424. 


History. Acts 1951, No. 156, §$ 1, 2; ties that violate the provisions of this 
1985, No. 688, § 1; A.S.A. 1947, §§ 73- section. However, subsections (a) and (b) 
205.1, 73-205.2. of this section, which were not amended, 

Publisher’s Notes. The 1985 amend- apply only to water, gas, and electric utili- 
ment to subsection (c) of this section pro- ties. 
vides for sanctions against telephone utili- 


23-4-203. Water, gas, or electricity — Utility bills must show 
units charged for. 


(a)(1) All water, gas, or electric companies shall base their charges 
for their commodities upon the reading of the meters and shall charge 
for the commodities as per printed tables supplied to patrons. 

(2) The bills or statements rendered to patrons shall show the 
number of units charged for. 
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(b)(1) Upon a finding by the Arkansas Public Service Commission 
that any jurisdictional water, gas, telephone, or electric public utility 
has knowingly, willfully, and purposefully violated any of the provisions 
of this section, by agent or otherwise, the commission shall assess a civil 
sanction of one thousand dollars ($1,000) on the utility. 

(2) Each instance of violation shall constitute a separate violation. 
However, in case of a continued violation, each day’s continuance 
thereof shall not be deemed to be a separate and distinct violation. 

(3) The power and authority of the commission to impose the civil 
sanctions are not to be affected by any other proceeding, civil or 
criminal, concerning the same violation, nor shall the imposition of the 
sanction preclude the commission from imposing other sanctions as are 
provided for by law. 

(4) The proceeds from the civil sanctions imposed under this section 
shall be deposited into the State Treasury as special revenues and 
credited to the Public Service Commission Fund. 

(5) The imposition of a civil sanction under this section is subject to 
review by the commission and by the Court of Appeals in the manner 
provided by §§ 23-2-422 — 23-2-424. 


History. Acts 1905, No. 282, §§ 2,3, p. vides for sanctions against telephone utili- 
700; C. & M. Dig., §§ 7616, 7617; Pope’s ties that violate the provisions of this 
Dig., §§ 9726, 9727; Acts 1985, No. 688, section. However, subsection (a) of this 


§ 2; A.S.A. 1947, 88 73-211, 73-212. section, which was not amended, applies 
Publisher’s Notes. The 1985 amend- only to water, gas, and electric utilities. 
ment to subsection (b) of this section pro- 


CASE NOTES 


Minimum Charges. serve. Little Rock Ry. & Elec. Co. v. New- 
Companies may make a regular mini- man, 91 Ark. 89, 120 S.W. 824 (1909). 
mum monthly charge for readiness to 


23-4-204. Water, gas, or electricity — Disconnecting charges 
unlawful — Penalty. 


(a) It shall be unlawful for any public utility furnishing water, gas, or 
electricity to the general public to make a charge for disconnecting 
service. 

(b) Any public utility described in subsection (a) of this section which 
makes a charge for disconnecting service in violation of this section 
shall be fined in any sum not less than one hundred dollars ($100) nor 
more than five hundred dollars ($500), and each violation shall consti- 
tute a separate offense. 


History. Acts 1957, No. 275, §§ 1, 3; granted to utilities to make disconnecting 
A.S.A. 1947, §§ 73-204.1, 73-204.3. charges or to the Public Service Commis- 

Publisher’s Notes. Acts 1957, No. 275, sion to approve such charges in violation 
§ 2, revoked any authority previously of that act. 
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23-4-205. Refunds. 


(a) The Arkansas Public Service Commission is hereby empowered, 
following notice and hearing, to order any public utility subject to its 
jurisdiction to make refunds. The refunds shall be made in the manner 
and to the extent determined just and reasonable by the commission. 

(b) The authority of the commission to make refunds shall include, 
but is not limited to, the following circumstances: 

(1) When a utility implements rates under bond, and the rates 
approved in the final order of the commission are less than the bonded 
rates; 

(2) When a utility has charged its ratepayers an amount in excess of 
the utility’s approved tariffs; 

(3) When a utility imposes on ratepayers any charge prohibited by, or 
in excess of, any Arkansas statute; 

(4) When a utility charges more than the lawful rate of interest; and 

(5) When a utility has collected revenues exceeding those amounts 
authorized by any contract approved by the commission pursuant to 
§ 23-3-117. 

(c) When the commission determines that refunds are due under this 
section, the commission may authorize the utility to make a refund in 
one (1) lump sum, or may authorize the utility to prorate the refunds 
over the period of time over which the amount to be refunded had 
accrued, or some intermediate period of time as the commission deems 
appropriate. The commission may require that the refund be made by 
cash or check, or through customers’ account credits. However, any 
refund of ten dollars ($10.00) or less shall be by billing credit only. All 
refunds, of whatever amount, to customers who cannot be located shall 
be made pursuant to subsection (e) of this section. Former customers 
who can be located shall be paid by cash or check. 

(d) The commission may order that refunds due under this section be 
made with interest computed at a rate not to exceed the maximum 
allowed by Arkansas law. 

(e) When a refund is due a customer and the utility cannot, after 
diligent effort, locate the customer, the utility shall: 

(1) Make the refunds available to the customer for a period of three 
(3) years from the date the refund was ordered; and 

(2) Apply those funds which are not claimed after three (3) years as 
a credit against bad-debt expense of the utility. 

(f) Nothing in this section shall be construed as allowing retroactive 
ratemaking or otherwise providing for refunds of rates collected pursu- 
ant to previous orders of the commission, except when rates have been 
placed in effect under bond, subject to refund. 


History. Acts 1935, No. 324, § 8; Pope’s 
Dig’, § 2071;eActs*1985;-Noi@753¥ $1: 
A.S.A. 1947, § 73-202. 
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CASE NOTES 


Authority of Commission. 

The Arkansas Public Service Commis- 
sion is a creature of the legislature and, in 
ratemaking, it is performing a legislative 
function which has been delegated to it; 
the commission was created to act for the 
General Assembly and it has the same 
power that body would have when acting 
within the powers conferred upon it by 
legislative act. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 

Cited: City of Fort Smith v. Depart- 
ment of Pub. Utils., 195 Ark. 5138, 113 
S.W.2d 100 (1938); Southwestern Bell Tel. 
Co. v. Norwood, 212 Ark. 763, 207 S.W.2d 
733 (1948); Arkansas Power & Light Co. v. 


Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956); Aluminum 
Co. of America v. Arkansas Pub. Serv. 
Comm’n, 226 Ark. 343, 289 S.W.2d 889 
(1956); Independent Theatre Owners, Inc. 
v. Arkansas Pub. Serv. Comm’n, 235 Ark. 
668, 361 S.W.2d 642 (1962); Summers 
Appliance Co. v. George’s Gas Co., 244 
Ark. 113, 424 S.W.2d 171 (1968); South- 
western Elec. Power Co. v. Coxsey, 257 
Ark. 534, 518 S.W.2d 485 (1975); Arkan- 
sas Pub. Serv. Comm’n v. Arkansas Elec. 
Coop. Corp., 273 Ark. 170, 618 S.W.2d 151 
(1981); Redfield Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 273 Ark. 498, 621 S.W.2d 
470 (1981). 


23-4-206. Interest on deposits. 


(a) Whenever any person, company, or corporation furnishing pa- 
trons or consumers with power, gas, water, electricity, or telephone 
service shall require a deposit from the consumer before the utility will 
be supplied to him or her or before a meter will be installed by the 
person, company, or corporation, then, in every case, the person putting 
up the deposit, when the deposit is taken down or meter removed, shall 
receive interest on the deposit until it is returned to the patron or 
consumer, provided all bills due for service furnished have been paid by 
the patron or consumer. 

(b)(1) The interest paid on any deposit shall be computed using 
simple interest, applying such annual rates as the commission shall 
determine from year to year. 

(2) The annual interest rate applicable to deposits shall be deter- 
mined annually by the Arkansas Public Service Commission following 
notice and hearing. Each year, the commission shall enter its order 
setting the annual rate of interest no later than December 31 for the 
following year. The new annual rate shall become effective January 1 of 
the following year and shall remain in effect for the remainder of the 
calendar year, or until such later time as the commission shall enter its 
order establishing a new rate. 

(3) The annual rate of interest set by the commission for any year 
shall not be more than ten percent (10%). 

(c) This section shall not apply to cities or towns of a population of 
less than three thousand (3,000) persons that have granted franchises 
for electric current for lighting and other purposes furnished by 
manufacturing establishments not solely engaged in the manufacture 
of electric current for lighting and other purposes. 
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History. Acts 1919, No. 264, § 1,2;C. 1985, No. 1054, § 1; A.S.A. 1947, §§ 73- 
& M. Dig., §§ 7549, 7550; Pope’s Dig., 213, 73-214; Acts 1995, No. 848, § 1. 
§§ 9623, 9624; Acts 1985, No. 306, § 1; 


CASE NOTES 


Refunds. section, although this section would be 

Where the Arkansas Public Service worthy of consideration by the commis- 
Commission ordered the telephone com- sion. Southwestern Bell Tel. Co. v. Arkan- 
pany to make refunds, the interest rateon sas Pub. Serv. Comm’n, 267 Ark. 550, 593 
such refunds was not dictated by this S.W.2d 434 (1980). 


23-4-207. Advertising costs — Definitions. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Advertising” means the commercial use by a utility of any 
medium including newspaper, bill enclosures, radio, and television in 
order to transmit a message to a substantial number of members of the 
public or to the utility’s consumers; 

(2) “Informational advertising” means any advertising for the pur- 
pose of instructing customers in the use of service or providing 
information about the service; 

(3) “Political advertising” means any advertising for the purpose of 
influencing public opinion with respect to legislative, administrative, or 
electoral matters; and 

(4) “Promotional advertising” means any advertising for the purpose 
of encouraging any person to select or use any utility service. However, 
advertising which promotes or encourages the use of more energy- 
efficient appliances or the installation or usage of energy conservation 
measures as permitted in subsection (c) of this section shall not be 
considered to be promotional advertising for purposes of this section. 

(b) No public utility, as that term is defined by § 23-1-101, shall 
charge, demand, collect, or receive from its customers or any person 
other than the shareholders or other owners of the utility any direct or 
indirect expenditure for promotional or political advertising. 

(c) Notwithstanding the provisions of subsection (b) of this section, 
but subject to the review of the Arkansas Public Service Commission, 
public utilities may properly recover from customers reasonable costs 
for advertising which comes within one (1) or more of the following 
categories: 

(1) Advertising that informs electric and gas consumers how they 
can conserve energy or can reduce peak demand for electric energy; 

(2) Advertising that is designed to promote the more efficient use of 
energy or energy resources within this state; 

(3) Advertising concerning employment opportunities with the util- 
ity; 

(4) Advertising which promotes or encourages the use of energy in 
such a way as to improve or maintain a utility’s load factor or which 
promotes or encourages the acquisition, installation, or use of energy- 
efficient appliances, equipment, or energy conservation measures, or 
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load management techniques including, but not limited to: caulking, 
weatherstripping, furnace efficiency modifications, installation or re- 
placement of energy-efficient furnaces or boilers or furnace replacement 
burners, flue opening modifications, electrical or mechanical ignition 
systems, installation or replacement of energy-efficient air conditioning 
systems, heat pumps, ceiling insulation, wall insulation, floor insula- 
tion, duct insulation, pipe insulation, water heater insulation, storm 
windows, thermal windows, storm or thermal doors, heat-reflective and 
heat-absorbing windows or door material, clock thermostats, and de- 
vices associated with load management techniques; 

(5) Any explanation of existing or proposed rate schedules, or noti- 
fications thereof; 

(6) Information concerning the impact of facility siting, operations, 
or future plans on surrounding areas and populations; 

(7) Information concerning operations at company facilities that may 
potentially affect the public safety, convenience, and welfare; 

(8) Advertising which promotes economic development in the State 
of Arkansas where the utility can demonstrate, and the commission 
shall find, that the advertising expenditures were directly related to, 
and were reasonably incurred in the promotion of, the economic 
development of this state. Collection from customers of the utility of 
advertising expenditures shall be limited to those expenditures actually 
incurred within the test year utilized for ratemaking purposes as 
defined in § 23-4-406 and shall further be limited to five-one-hun- 
dredths of one percent (.05%) of the utility’s revenues during that test 
year; and 

(9) Any other advertising which the commission determines should 
be recovered from the ratepayers. 

(d) Notwithstanding any other provisions of this section, and subject 
to approval by the commission, telephone utilities may recover from 
persons other than shareholders any direct or indirect expenditure for 
promotional and informational advertising regarding competitive ser- 
vice offerings. 


History. Acts 1983, No. 910, §§ 1, 2; 1987, No. 475, § 1; 1987 (1st Ex. Sess.), 
A.S.A. 1947, §§ 73-277, 73-277.1; Acts No. 44, § 1. 


23-4-208. Water and sewer services for military installations. 


The Arkansas Public Service Commission shall have jurisdiction to 
set rates to be paid by military installations for water and sewer 
services provided by a municipality located in a county having a 
population in excess of two hundred thousand (200,000) persons if the 
governing body of the municipality petitions the commission to exercise 
this jurisdiction. 


History. Acts 1988 (4th Ex. Sess.), No. § 12-60-101 et seq. 
21y SZ: Powers of municipalities generally, 
Cross References. Military affairs, § 14-54-101 et seq. 
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23-4-209. Transition costs — Definition. 


(a)(1) As used in this section, “transition costs” means those costs, 
investments, or unfunded mandates, either recurring or nonrecurring, 
incurred by an electric utility after July 30, 1999, that are found to have 
been necessary to carry out the electric utility’s responsibilities associ- 
ated with efforts to implement retail open access or were mandated by 
statute or regulation and are not otherwise recoverable. 

(2) In no event shall transition costs include retirement or severance 
programs, marketing or promotional activities, professional or advisory 
services, or legal costs associated with any competitive strategy. 

(3) In no event shall costs that are allowable in the utility’s regulated 
cost of service and rates be included as transition costs, and the electric 
utility shall be required to demonstrate that its requested transition 
cost recovery does not contain amounts that are otherwise reflected in 
current rate levels. 

(4) Additionally, no electric utility shall recover transition costs 
unless approved by the Arkansas Public Service Commission pursuant 
to this chapter. 

(b)(1) An electric utility shall be allowed to recover transition costs 
incurred no later than January 1, 2002, as may be determined by the 
commission after notice and hearing. 

(2) The recovery shall be by a customer transition charge during a 
period of time ending thirty-six (36) months after February 21, 2003. 

(3) The customer transition charges shall be subject to annual review 
by the commission. Costs included in the charges shall be prudent, 
reasonable, and directly caused by Acts 1999, No. 1556, and rules and 
orders adopted by the commission to implement that act. 

(c) An electric utility shall have a right to recover from its customers 
any nuclear decommissioning costs, as determined by the commission, 
associated with the utility’s generating assets. The commission shall 
retain jurisdiction sufficient to authorize the recovery of those costs. 


History. Acts 2003, No. 204, § 9. 
A.C.R.C. Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 


alter or diminish the Arkansas Public Ser- 
vice Commission’s authority under other- 
wise applicable law.” 


SUBCHAPTER 3 — ConsuMER Utitities Rate Apvocacy Drvision 


SECTION. 

23-4-301. Title. 

23-4-302. Legislative findings and. pur- 
pose. 

23-4-303. Creation. 

23-4-304. Director and staff. 


Effective Dates. Acts 1981 (1st Ex. 
Sess.), No. 39, § 7: Dec. 11, 1981. Emer- 
gency clause provided: “It is hereby found 


SECTION. 

23-4-305. Powers and duties. 

23-4-306. Intervention by others not pre- 
cluded. 

23-4-307. Records. 


and determined by the Seventy-Third 
General Assembly, meeting in Extraordi- 
nary Session, that there is an immediate 
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need to establish an office to effectively 
promote and rigorously advocate the in- 
terests of the ratepayers in Arkansas in 
all hearings, conferences and other meet- 
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advocacy be provided. Therefore, an emer- 
gency is declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 


ings in state and federal agencies concern- 
ing utility rates, and that only by the 
immediate passage of this Act will such 


safety shall be in effect from and after its 
passage and approval.” 


23-4-301. Title. 


This subchapter shall be referred to and may be cited as the 
“Consumer Utilities Rate Advocacy Division Act”. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 1; A.S.A. 1947, § 73-217n. 


CASE NOTES 


Cited: Bryant v. Arkansas Pub. Serv. 
Comm’n, 53 Ark. App. 114, 919 S.W.2d 522 
(1996). 


23-4-302. Legislative findings and purpose. 


(a) The General Assembly finds that: 

(1) The people of the State of Arkansas are faced with rapidly rising 
utility costs; 

(2) Residents of the state are finding it increasingly difficult to afford 
basic utility usage; 

(3) The people of Arkansas need aggressive and effective represen- 
tation in utility rate hearings and other utility-related proceedings; and 

(4) In order to make informed decisions about their energy consump- 
tion, the people of this state need to be informed about the rate-making 
process and the opportunity to reduce utility bills through conservation 
measures and the use of alternative energy sources. 

(b) The General Assembly finds that the public policy and responsi- 
bility of the state as set forth in this section can best be attained with 
the establishment of the Consumer Utilities Rate Advocacy Division 
within the Office of the Attorney General, and it is the purpose of this 
subchapter to create this division. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 2; A.S.A. 1947, § 73-217n. 


23-4-303. Creation. 


There is created within the Office of the Attorney General a Con- 
sumer Utilities Rate Advocacy Division. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 3; A.S.A. 1947, § 73-217n. 
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23-4-304. Director and staff. 


The Director of the Consumer Utilities Rate Advocacy Division shall 
hold the title of Deputy Attorney General and shall be appointed to the 
position by the Attorney General who may also appoint such assistants, 
professionals, and clerical staff as authorized by appropriation acts for 


the effective operation of the division. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 3; AS.A. 1947, § 73-217n. 


23-4-305. Powers and duties. 


The Consumer Utilities Rate Advocacy Division shall represent the 
state, its subdivisions, and all classes of Arkansas utility rate payers 
and shall have the following functions, powers, and duties: 

(1) To provide effective and aggressive representation for the people 
of Arkansas in hearings before the Arkansas Public Service Commis- 
sion and other state and federal courts or agencies concerning utility- 


related matters; 


(2) To disseminate information to all classes of rate payers concern- 
ing pertinent energy-related concepts; and 
(3) To advocate the holding of utility rates to the lowest reasonable 


level. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 4; A.S.A. 1947, § 73-217n. 


CASE NOTES 


ANALYSIS 


Scope of Authority. 
Settlement Agreement. 


Scope of Authority. 

The fact that this section gives the At- 
torney General the power to represent all 
classes of utility ratepayers before the 
commission does not mean that the Attor- 
ney General has veto power over the 
methodology employed by the commission 
in setting rates pursuant to the authority 
granted the commission under § 23-2- 
301. Bryant v. Arkansas Pub. Serv. 
Comm’n, 46 Ark. App. 88, 877 S.W.2d 594 
(1994). 


Settlement Agreement. 
The Attorney General’s support of a 
Stipulation and Settlement Agreement 


with the Arkansas Power and Light Com- 
pany did not violate the statutory man- 
date of this section. Arkansas Elec. En- 
ergy Consumers v. Arkansas Pub. Serv. 
Comm’n, 35 Ark. App. 47, 813 S.W.2d 263 
(1991). 

Where the Arkansas Attorney General 
represented the state and all classes of 
utility ratepayers in administrative pro- 
ceeding, a settlement the Attorney Gen- 
eral entered into in the proceeding barred 
by the doctrine res judicata a later admin- 
istrative proceeding commenced by rate- 
payers; the Attorney General had repre- 
sented the ratepayers’ interest in the first 
administrative proceeding. Brandon v. Ar- 
kansas W. Gas Co., 76 Ark. App. 201, 61 
S.W.3d 193 (2001). 

Cited: General Tel. Co. of Southwest v. 
Arkansas Pub. Serv. Comm’n, 295 Ark. 
595, 751 S.W.2d 1 (1988). 
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23-4-306. Intervention by others not precluded. 


The right of any party to intervene on any matter before the Arkansas 
Public Service Commission is by no means precluded by this subchap- 


ter. 


History. Acts 1981 (1st Ex. Sess.), No. 
39, § 4; A.S.A. 1947, § 73-217n. 


23-4-307. Records. 


The Attorney General shall designate an employee who is familiar 
with cost accounting methods to keep an accurate record of the costs of 
operation and maintenance of the Consumer Utilities Rate Advocacy 
Division within the Office of the Attorney General. 


History. Acts 1981 (1st Ex. Sess.), No. 
39,§ 5; A.S.A. 1947, § 73-217n. 


SUBCHAPTER 4 — UTILITIES — Rate CHANGES AND SURCHARGES 


GENERALLY 
SECTION. SECTION. 
23-4-401. Notice of intention to file appli- 23-4-412. Issuance of commission order 
cation. — Rates to be collected. 
23-4-402. Notice of proposed changes. 23-4-413. Surcharge to collect rates in- 
23-4-403. Changes allowed without no- creased by courts. 
tice. 23-4-414. Refunds of excessive rate col- 
23-4-404. Proposed changes to be re- lections under bond. 
flectaduechedules. 23-4-415. papa of Sacer qaonces 
23-4-405. Investigation of proposed rates. Saar i ee aati 
ete A aglhss! PeeGh Yo AES Peg k 23-4-416. Surcharge to collect excessive 
vs refunds. 
Bieta Lk a “ Date ieee saat 23-4-417. Petition for mandamus. 
3-4-408. Interim implementation of sus- 934.418. Suit to compel refunds — Pro- 
pended rates. pee de. 
23-4-409. Rate increase not effective until 93.4.419. Applications for additional in- 
final order. creases. 
23-4-410. Authority of commission to fix 23-4-420. Reports on status of applica- 
rates — Apportionment of tions. 
increase. 23-4-421. No changes allowed in terms of 
23-4-411. Failure of commission to reach employment subject to col- 
timely decision — Condi- lective bargaining agree- 


tional implementation of 
suspended rates. 


23-4-422. 


ment. 
Cost allocation — Definition. 


Effective Dates. Acts 1935, No. 324, 
§ 71: approved Apr. 2, 1935. Emergency 
clause provided: “It is found that the stat- 
utes of this state for the regulation of 
public utilities are insufficient, inad- 
equate, and do not afford to the public, or 
the public utilities, of the state, speedy 


and adequate relief from excessive or in- 
sufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
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health and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1980 (2nd Ex. Sess.), No. 4, § 6: 
May 8, 1980. Emergency clause provided: 
“It is hereby found and determined by the 
General Assembly that the proper regula- 
tion of utilities in Arkansas requires that 
the procedure by which changes in rates 
are made be amended. This amendment is 
necessary in order that the needs of the 
companies may be properly considered 
while ratepayers are also properly pro- 
tected. Therefore, an emergency is de- 
clared to exist and this Act being neces- 
sary for the preservation of the public 
peace, health and safety shall take effect 
and be in full force from the date of its 
passage and approval.” 

Acts 1981 (1st Ex. Sess.), No. 24, § 4: 
Dec. 1, 1981. Emergency clause provided: 
“It is hereby found and determined by the 
General Assembly that inflation and 
mushrooming energy costs have imposed 
upon the Public Service Commission of 
this State an unusually heavy work load 
of considering and issuing final determi- 
nations and orders in regard to numerous 
public utility rate applications; that a 
number of public utilities are filing addi- 
tional rate applications while an applica- 
tion then pending before the commission 
is still under consideration, a practice 
commonly referred to as ‘pancaking,’ 
which imposes a severe additional work 
load upon the Commission and detracts 
from the Commission’s prompt and 
speedy resolution of the rate applications 
then pending; and that the immediate 
passage of this Act is necessary to provide 
for a more orderly manner of filing rate 
applications before the Commission, 
which will enable the Commission to con- 
sider each application and make an early 
and prompt determination and order in 
regard thereto, without facing the addi- 
tional burden of new rate filings by the 
same public utility, which compounds the 
problems of the Commission and its staff 
in making an orderly determination of the 
application then pending. Therefore, an 
emergency is declared to exist, and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety, shall be in full force and effect 
from and after its passage and approval.” 

Acts 1981 (1st Ex. Sess.), No. 30, § 8: 
Dec. 1, 1981. Emergency clause provided: 
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“It is hereby found and determined by the 
General Assembly that the existing laws 
of this State authorize public utilities to 
put proposed rates into effect under bond 
while the Public Service Commission still 
has the rate application under consider- 
ation; that said laws are working an ineq- 
uity upon the ratepayers of the State and 
deny to the Public Service Commission 
authority to deny such application to place 
such rates into effect under bond, without 
first determining that an emergency ex- 
ists which justifies the same; and that the 
immediate passage of this Act is necessary 
to correct said situation and to enable the 
Public Service Commission to determine 
that an emergency exists before a pending 
rate filing may be placed into effect under 
bond by the public utility prior to final 
determination and order by the Public 
Service Commission. Therefore, an emer- 
gency is declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, shall be in full force and effect from 
and after its passage and approval.” 

Acts 1983, No. 911, § 3: Mar. 30, 1983. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly of this State that the practice of 
public utilities collecting rates under bond 
during the rehearing and judicial review 
process works an undue hardship on the 
people of this state, and immediate correc- 
tion of this hardship is necessary in order 
to preserve the public safety, health, 
peace, and general welfare of the state. 
Therefore, an emergency is declared to 
exist, and this Act shall be in full force and 
effect from and after its passage and ap- 
proval.” 

Acts 1985, No. 339, § 3: Mar. 13, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the present law relating to 
the filing of general rate increases by 
public utilities is inadequate to protect 
utility users and to enable the Public 
Service Commission to effectively scruti- 
nize successive rate increase requests of 
such utilities; that this Act is designed to 
regulate and restrict the so-called practice 
of ‘pancaking’ rate increase applications 
by utilities and should be given effect 
immediately. Therefore, an emergency is 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
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full force and effect from and after its 
passage and approval.” 

Acts 1987, No. 994, § 4: Apr. 14, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that because of the case Ricarte v. 
State, CR 86-31, a question has arisen 
over the validity of Act 1181 of the Ex- 
tended Session of 1976; that this Act is a 
reenactment of the former law; and that 
the immediate passage of this Act is nec- 
essary to clarify the state of the law on 
this issue. Therefore, an emergency is 
hereby declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, shall be in full force and effect from 
and after its passage and approval.” 

Acts 2015, No. 725, § 4: Mar. 27, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the costs 
that drive public utility rates are chang- 
ing; that public utilities need to have 
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procedures that permit their rates to 
change in response to those changing con- 
ditions; that there is a need to address the 
allocation of costs and design of rates; that 
there is a need to maintain stable rates 
and to mitigate the magnitude of future 
rate changes; and that affordable electric- 
ity and natural gas encourage economic 
activity within the state and benefit the 
state’s industries to increase the number 
of available jobs and to attract new busi- 
nesses and industries to the state. There- 
fore, an emergency is declared to exist, 
and this act being immediately necessary 
for the preservation of the public peace, 
health, and safety shall become effective 
on: (1) The date of its approval by the 
Governor; (2) If the bill is neither ap- 
proved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


RESEARCH REFERENCES 


Am. Jur. 64 Am. Jur. 2d, Pub. Util., 
§ 94 et seq. 


C.J.S. 73B C.J.S., Pub. Util., § 18 et 
seq. 


23-4-401. Notice of intention to file application. 


(a) Every public utility shall notify the secretary of the Arkansas 
Public Service Commission in writing of its intention to file an appli- 
cation for a general change or modification in its rates and charges at 
least sixty (60) days but no earlier than ninety (90) days before the 
application is filed. 

(b) Failure to provide such notice or failure to comply with its terms 
shall be grounds for denial of the application. Such grounds may be 
waived by the Arkansas Public Service Commission when the public 
interest permits. 


History. Acts 1981 (1st Ex. Sess.), No. 
30, § 3; A.S.A. 1947, § 73-217.4. 


23-4-402. Notice of proposed changes. 


(a) Unless the Arkansas Public Service Commission otherwise or- 
ders, no public utility shall make any change in any rate duly estab- 
lished under this act except after thirty (30) days’ notice to the 
commission. This notice shall plainly state the changes proposed to be 
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made in the rates then in force and the time when the changed rates 


will go into effect. 


(b) The utility shall also give notice of the proposed changes to other 
interested parties as the commission in its discretion may direct. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; A.S.A. 1947, § 73-217; reen. 
Acts 1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 
316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 
ANALYSIS Notice. 
The only discretion the commission has 
Contents. in connection with the giving of notice as 
Necessity of Filing. to change in rates is to require the utility 
Notice. to give notice to one or more of the inter- 
Contents ested parties enumerated in § 23-3-119, it 


There is nothing fatal to a position for a 
rate increase merely because the petition 
asks for more than is allowed on prelimi- 
nary hearing. Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956). 


Necessity of Filing. 

Where contract with United States pro- 
viding for reduction in retail rates upon 
approval by the commission, was filed 
with the commission there was not suffi- 
cient compliance with the contract, since 
to obtain the lower rates the company was 
required to file a new rate schedule with 
the commission. United States v. Arkan- 
sas Power & Light Co., 165 F.2d 354 (8th 
Cir. 1948). 


being important to bear in mind that the 
procedure under this section apparently 
envisions a full scale rate hearing which 
might involve months and the expendi- 
ture of thousands of dollars. City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962). 

Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 584 F. Supp. 1087 (E.D. Ark. 
1984); Walnut Hill Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 17 Ark. App. 259, 709 
S.W.2d 96 (1986). 


23-4-403. Changes allowed without notice. 


The Arkansas Public Service Commission, for good cause shown, may 


allow changes in rates without requiring the thirty (30) days’ notice 
under such conditions as it may prescribe. All allowed changes shall be 
immediately indicated upon its schedules by the public utility. 
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History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
Pies wA.o A, al947, 8, 73-217: reen. 
Acts 1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
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1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-404. Proposed changes to be reflected in schedules. 


All proposed changes shall be shown by filing new schedules or shall 
be plainly indicated upon schedules filed and in force at the time and 


kept open to public inspection. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; AS.A. 1947, § 73-217; reen. 
Acts 1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 


1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm'n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-405. Investigation of proposed rates. 


Whenever there is filed with the Arkansas Public Service Commis- 
sion by any public utility a schedule stating a new rate, the commission, 
upon reasonable notice, may enter upon any investigation, either upon 
complaint or upon its own motion, concerning the lawfulness of the 


rate. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; 
1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
§ 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 
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CASE NOTES 


ANALYSIS 


Commission’s Authority. 
Judicial Review. 


Commission’s Authority. 

It was the duty of the commission when 
utility company sought an increase in 
rates to determine whether the company 
was entitled to any increase in order to 
earn a fair return on its invested capital. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 


Judicial Review. 

It is not the theory, but the impact, of 
the rate order that counts in determining 
whether rates are just, reasonable, lawful, 
and nondiscriminatory under this section; 
if the total effect of the rate order cannot 
be said to be unjust, unreasonable, unlaw- 


ful, or discriminatory, judicial inquiry is 
concluded, and infirmities in the method 
employed are rendered unimportant. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 18 Ark. App. 260, 715 
S.W.2d 451 (1986). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 267 
Ark. 550, 593 S.W.2d 434 (1980); South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 584 F. Supp. 1087 (E.D. 
Ark. 1984); Walnut Hill Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 17 Ark. App. 259, 
709 S.W.2d 96 (1986). 


23-4-406. Test periods to justify new rates. 


For the purpose of justifying the reasonableness of a proposed new 


rate schedule, a utility may utilize either a historical test period of 
twelve (12) consecutive calendar months or a forward-looking test 
period of twelve (12) consecutive calendar months consisting of six (6) 
months of actual historical data derived from the books and records of 
the utility and six (6) months of projected data which together shall be 
the period or test year upon which fair and reasonable rates shall be 
determined by the Arkansas Public Service Commission. However, the 
commission shall also permit adjustments to any test year so utilized to 
reflect the effects on an annualized basis of any and all changes in 
circumstances which may occur within twelve (12) months after the end 
of the test year where such changes are both reasonably known and 
measurable. 


History. Acts 1981 (1st Ex. Sess.), No. 
30, § 4; A.S.A. 1947, § 73-217.5. 


CASE NOTES 


ANALYSIS Adjustments to Test Year. 

This section does not require the Arkan- 
sas Public Service Commission to make 
adjustments to any test year, but only 
requires that the utility be permitted to 
adjust its test period data to reflect rea- 
sonably known and measurable changes 


Adjustments to Test Year. 
Cost-Saving Projects. 
Discretion of Commission. 
Reliability of Data. 

Test Components. 
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which may occur within 12 months of the 
end of the test year. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
18 Ark. App. 260, 715 S.W.2d 451 (1986); 
Associated Natural Gas Co. v. Arkansas 
Pub. Serv. Comm’n, 25 Ark. App. 115, 752 
S.W.2d 766 (1988). 

Any proposed adjustment stands alone 
when measured by the “known and mea- 
surable” standard of this section. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 18 Ark. App. 260, 715 
S.W.2d 451 (1986). 

The Arkansas Public Service Commis- 
sion correctly included the revenues and 
expenses associated with Yellow Page op- 
erations of a related company for both the 
test year and the pro forma year in deter- 
mining the telephone company’s revenue 
requirement, where the commission found 
that the adjustment was based on reliable 
data supplied by telephone company and 
it was reasonably known and measurable 
within the guidelines of this section. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 18 Ark. App. 260, 715 
S.W.2d 451 (1986). 

The Arkansas Public Service Commis- 
sion’s finding that the telephone compa- 
ny’s evidence on demand repression ad- 
justments did not meet the reasonably 
known and measurable standard of this 
section was not arbitrary and capricious, 
was supported by substantial evidence, 
and was therefore affirmed. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 18 Ark. App. 260, 715 S.W.2d 451 
(1986). 


Cost-Saving Projects. 

Giving effect to certain cost-saving proj- 
ects by the Arkansas Public Service Com- 
mission in evaluating a rate increase re- 
quest was not improper where the savings 
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projects would be implemented during the 
pro forma year. General Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 23 Ark. App. 73, 
744 S.W.2d 392, affd, 295 Ark. 595, 751 
S.W.2d 1 (1988). 


Discretion of Commission. 

The test year to be used in setting 
utility rates is a matter lying within the 
discretion of the Arkansas Public Service 
Commission, although the commission 
should consider complete and accurate 
information with respect to a later period 
of time, when available, as a check on the 
continuing validity of the test year expe- 
rience in a period of rapid change. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 267 Ark. 550, 593 S.W.2d 
434 (1980) (decision prior to enactment of 
this section). 

Commission did not abuse its powers 
where “changes in circumstances” were 
“reasonably known and measureable” and 
they occurred during 12 months after the 
test year. General Tel. Co. of Southwest v. 
Arkansas Pub. Serv. Comm’n, 295 Ark. 
595, 751 S.W.2d 1 (1988). 


Reliability of Data. 

General disclaimer included in report 
did not prevent report’s analysis of data 
from meeting the required level of cer- 
tainty. Bryant v. Arkansas Pub. Serv. 
Comm’n, 50 Ark. App. 213, 907 S.W.2d 140 
(1995). 


Test Components. 

Matters not completely within the con- 
trol of a company may still be measured; 
analytical studies, historical data, and ex- 
pert projections often must provide the 
basis for certain components of ratemak- 
ing. Bryant v. Arkansas Pub. Serv. 
Comm/’n, 50 Ark. App. 2138, 907 S.W.2d 140 
(1995), 


23-4-407. Suspension of proposed rates. 


(a) Pending its investigation and the decision thereon, the Arkansas 
Public Service Commission may suspend the operation of the rate by 
written order at any time before the new rate becomes effective. 
However, the suspension shall not be for a longer period than nine (9) 
months beyond the time when the rate would otherwise go into effect. 
Any order initially suspending the rate shall set a specific date for the 
commencement of a hearing inquiring into the rate requested unless 


waived by the applicant utility. 
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(b)(1) Provided, however, that the commission may suspend, for a 
time certain, the operation of the rate or rates for a longer period than 
nine (9) months beyond the time when such rate or rates would 
otherwise go into effect if the public utility which filed the rate or rates 
files a waiver in writing with the commission before the expiration of 
the previously ordered suspension period consenting to such an addi- 
tional suspension. The commission may not suspend a rate or rates for 
any additional period greater than that consented to by the public 
utility. 

(2) The provisions of this subsection shall not apply to any telephone 
company or telephone cooperative which has fewer than ten thousand 


(10,000) access lines. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
§ 1; 1991, No. 1090, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


ANALYSIS 


Purpose. 
Expiration. 
Refund of Collections. 


Purpose. 

Because the investigation and consider- 
ation of rate applications can become such 
a complex and time consuming procedure, 
the General Assembly has given the com- 
mission the authority to suspend the col- 
lection of proposed rate increases for up to 
a specified period, during the time the 
commission is deliberating on the applica- 
tion, a provision obviously designed to 
protect the public from the collection of 
rate increases which the commission later 
determines to be unwarranted. Arkansas 
Pub. Serv. Comm’n v. Yelcot Tel. Co., 266 
Ark. 365, 585 S.W.2d 362 (1979). 


Expiration. 

Where the Arkansas Public Service 
Commission has suspended the operation 
of proposed new utility rates for six 
months as allowed by this section, the 
proposed rates will become effective at the 
expiration of the suspension period unless 
or until the commission issues an order 
providing otherwise. Southwestern Bell 


Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
267 Ark. 550, 593 S.W.2d 434 (1980). 


Refund of Collections. 

Where the Arkansas Public Service 
Commission could only suspend the op- 
eration of proposed new telephone rates 
for a period not to exceed six months, the 
commission had no authority to order a 
refund of revenues collected on the basis 
of the telephone company’s proposed rates 
between the date of the expiration of the 
Suspension order and the date of the com- 
mission order fixing the rates allowed; on 
the other hand, a refund of the collections 
made by the telephone company, between 
the date the company’s proposed tariffs 
were made effective under an “agreement 
and undertaking” approved by the com- 
mission and the date that the suspension 
period expired, could be ordered even 
though no valid rate order was entered by 
the commission within the time limitation 
on the power of suspension. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
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235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
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Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
17 Ark. App. 259, 709 S.W.2d 96 (1986); 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 58 Ark. App. 145, 946 
S.W.2d 730 (1997). 


Supp. 1087 (E.D. Ark. 1984); Walnut Hill 


23-4-408. Interim implementation of suspended rates. 


(a) If the public utility contends that an immediate and impelling 
necessity exists for the requested rate increase, a petition may be filed 
with the Arkansas Public Service Commission narrating the alleged 
circumstances and requesting a hearing on the petition. 

(b) The hearing must commence within thirty (30) days from the 
date of the filing of the petition or at such subsequent time as may be 
mutually agreeable to the commission and the utility. 

(c) If the commission finds at the hearing that there is substantial 
merit to the allegation of the utility’s claims, the commission may 
permit all or a portion of the rate to become effective if there is filed with 
the commission a bond to be approved by it, payable to the State of 
Arkansas in such amount and with such sufficient security to insure the 
prompt payment of any damages or refunds, with interest, to the 
persons entitled thereto if the rate so put into effect is finally deter- 
mined to be excessive or if there is substituted for the bond other 
arrangements satisfactory to the commission for the protection of the 
parties interested. 

(d) The findings of the commission relative to the petition of the 
utility for the immediate and impelling necessity for relief shall be 
issued on or before the sixtieth day following the date of filing of the 


petition. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; 
1981 (1st Ex. Sess.), No. 30,§ 1; 1985, No. 
523, § 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


ANALYSIS 


Agreement and Undertaking. 
Bond. 

Commission’s Authority. 
Contest of Rate Increase. 
Rights of Utility. 


Agreement and Undertaking. 
When the telephone company’s agree- 
ment and undertaking, which was ap- 


proved by the Arkansas Public Service 
Commission and made the company’s pro- 
posed tariff effective, was read in the light 
of §§ 23-4-402 — 23-4-418, it did not re- 
quire any refund that the commission 
could not order under this section; in other 
words, the agreement could not bind the 
telephone company to do more than the 
commission could require under §§ 23-4- 
402 — 23-4-418, and the agreement could 
not have the effect of increasing the com- 
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mission’s power or the telephone compa- 
ny’s obligation. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 


Bond. 

The terms of §§ 23-4-402 — 23-4-418 
are considered as if they were written into 
any bond filed under this section, and, in 
determining extent of liability on the 
bond, the language of this section is con- 
trolling over the language of the bond. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 434 (1980). 


Commission’s Authority. 

Inclusion of requests both for rate in- 
crease and escalator clauses in one sched- 
ule upon petition of gas company for in- 
crease in consumption rate was not fatal 
to the power of the commission to allow 
the rate increase to go into effect under 
bond where it at the same time recited 
that the proposed escalator clauses were 
not to go into effect until further order of 
the commission. Aluminum Co. of 
America v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 343, 289 S.W.2d 889 (1956). 


Contest of Rate Increase. 

Where the customers and ratepayers 
had been allowed to intervene in the rate 
increase proceedings before the Arkansas 
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Public Service Commission, they had a 
full and adequate opportunity to contest 
the proposed rate increase and its statu- 
tory basis; and, therefore, the circuit court 
had no jurisdiction over a subsequent 
class action suit brought by the customers 
of the utility, in which they alleged that 
part of this section was unconstitutional 
in that it allows a utility to collect a 
requested rate increase under bond. Okla- 
homa Gas & Elec. Co. v. Lankford, 278 
Ark. 595, 648 S.W.2d 65 (1983). 


Rights of Utility. 

Upon petition for rate increase by gas 
company, the company had the right when 
it filed its schedule to ask that its monthly 
consumption rate go into effect under 
bond and that proposed escalator clauses 
be considered on final hearing under § 23- 
4-108. Aluminum Co. of America v. Arkan- 
sas Pub. Serv. Comm’n, 226 Ark. 343, 289 
S.W.2d 889 (1956). 

Cited: City of El Dorado v. Arkansas 
Pub. Serv. Comm’n, 235 Ark. 812, 362 
S.W.2d 680 (1962); Arkansas Power & 
Light Co. v. Arkansas Pub. Serv. Comm’n, 
261 Ark. 184, 546 S.W.2d 720 (1977); 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 584 F. Supp. 1087 
(E.D. Ark. 1984); Bryant v. Arkansas Pub. 
Serv. Comm’n, 57 Ark. App. 73, 941 S.W.2d 
452 (1997). 


23-4-409. Rate increase not effective until final order. 


Unless the Arkansas Public Service Commission finds an immediate 


and impelling necessity exists as provided in § 23-4-408, or fails to 
enter a timely order as provided in § 23-4-411, no public utility shall 
place any rate increase into effect until a final decision and order is 


made by the commission. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 1; 1985, No. 
523, § 1;A.8.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Effective Date. 

Where order for increased rate went 
into effect on specified date, fact that 
telephone company billed creditors one 


month in advance did not prevent rates 
from going into effect on specified date. 
City of Ft. Smith v. Southwestern Bell Tel. 
Co., 220 Ark. 70, 247 S.W.2d 474 (1952). 


173 REGULATION OF RATES AND CHARGES GENERALLY 23-4-410 


Cited: Aluminum Co. of America vy. kansas Power & Light Co. v. Arkansas 
Arkansas Pub. Serv. Comm’n, 226 Ark. Pub. Serv. Comm’n, 261 Ark. 184, 546 
343, 289 S.W.2d 889 (1956); City of El S.W.2d 720 (1977); Southwestern Bell Tel. 
Dorado v. Arkansas Pub. Serv. Comm’n, Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- Supp. 1087 (E.D. Ark. 1984). 


23-4-410. Authority of commission to fix rates — Apportionment 
of increase. 


(a) If after the investigation and hearing thereon the Arkansas 
Public Service Commission finds the new rate to be unjust, unreason- 
able, discriminatory, or otherwise in violation of the law or rules of the 
commission, it shall determine and fix the just and reasonable rate to be 
charged or applied by the utility for the service in question, from and 
after the time the new rate took effect. 

(b) Until rate schedules in compliance with the commission’s order 
can be filed and approved, any rate increase allowed in the commis- 
sion’s order shall be apportioned among all classes of customers and 
shall become effective on all bills rendered thereafter through a 
temporary surcharge or other equitable means, as shall be prescribed in 
the order. 

(c) The public utility or any party to a proceeding before the commis- 
sion to consider an application for a general change in rates and charges 
may, according to the commission’s rules and procedures, present 
evidence regarding a requested return on common equity in a filing, 
including without limitation: 

(1) The basis for the requested return on common equity, including 
quantitative analysis based on widely accepted methodologies, current 
market data, qualitative discussion, and analysis of factors that influ- 
ence the requested return on common equity; 

(2) Evidence that the requested return on common equity is compa- 
rable to values that have recently been approved for public utilities that 
are delivering similar services with corresponding risks within this 
state and in other similar regulatory jurisdictions in the same general 
part of the country; 

(3) Evidence of the financial, business, and other risks faced by the 
utility, including regulatory oversight, numbers and types of customers, 
rate mechanisms, cost allocation methods, rate levels, rate design, 
reliability, and quality of service, as compared to those faced by utilities 
delivering similar services within this state and in other similar 
regulatory jurisdictions in the same general part of the country; and 

(4) Any other information, including without limitation: 

(A) Macroeconomic data; 

(B) Relevant commentary from ratings agencies and investment 
analysts; 

(C) Independent analysis of utility industry trends; 

(D) Customer impact; and 

(EK) Any other relevant information. 

(d) If any evidence is presented as described in subsection (c) of this 
section, the commission shall discuss that evidence and demonstrate in 
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its order that it considered the evidence in making its findings. The 
commission shall make its findings based on substantial evidence. 

(e) The allowance for funds used during construction that will be 
accrued and capitalized and included as a component of the costs 
recoverable through rates approved by the commission shall be deter- 
mined according to the requirements of the uniform system of accounts 
adopted by the commission in its rules. The rate of return on common 
equity to be used shall be the rate of return on common equity most 


recently approved by the commission for the utility. 

(f) An electric cooperative corporation established under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., is not subject to 
subsections (c) and (d) of this section. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1; 2015, No. 725, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 


1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Amendments. The 2015 amendment 
added (c) through (f). 


CASE NOTES 


ANALYSIS 


Purpose. 

Appeals. 

Due Process. 

Effective Date. 
Establishment of Rates. 
Judicial Review. 

Notice to Utility. 


Purpose. 

The General Assembly contemplated 
that the investigation and hearing by the 
Arkansas Public Service Commission pur- 
suant to this section should be completed 
and an order for a refund made during the 
six-month suspension period. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 


Appeals. 

Consumer which did not appeal deci- 
sion of the Arkansas Public Service Com- 
mission granting a rate change within the 
required time could not collaterally attack 
the rate schedule as discriminatory in a 
circuit court action against the utility and 
the commission. Commercial Printing Co. 
v. Arkansas Power & Light Co., 250 Ark. 
461, 466 S.W.2d 261 (1971). 


Due Process. 

There was nothing in the record to in- 
dicate a denial of due process in action of 
commission in establishing a rate yielding 
a certain return to utility company upon 
application of company for increase in 
rates. Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 


Effective Date. 

Arkansas Public Service Commission’s 
determination that a decrease in an elec- 
tric utility's rates, as established in the 
Commission’s ratemaking order, would be 
effective for all bills rendered after June 
15, 2007, which was the date the Commis- 
sion issued the ratemaking order, was 
affirmed. Although the utility argued that 
it could face certain logistical difficulties 
in immediate implementation of the de- 
crease, these difficulties could be met by 
utilizing appropriate debits or credits to 
customer bills. Entergy Arkansas, Inc. v. 
Arkansas Pub. Serv. Comm’n, 104 Ark. 
App. 147, 289 S.W.3d 513 (2008). 


Establishment of Rates. 

The commission is not bound by any 
formula or combination of formulas in 
fixing rates. Arkansas Power & Light Co. 
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v. Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

Where utility company in its rate appli- 
cation chose the testing period for use in 
determining rates and the commission ac- 
cepted the company’s choice, the company 
could not question the use of such testing 
period. Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

It was the duty of the commission when 
utility company sought an increase in 
rates to determine whether the company 
was entitled to any increase in order to 
earn a fair return on its invested capital. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

Upon application of utility company for 
increase in rates refusal of commission to 
allow the average amount of work under 
construction during testing period to be 
included in rate base was not improper. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

Upon application of utility company for 
change in rates, commission was not 
bound by previous order and could make 
changes in such order upon proper notice 
to the company so long as it did not invade 
the constitutional rights of the company. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

The test year to be used in setting 
utility rates is a matter lying within the 
discretion of the Arkansas Public Service 
Commission, although the commission 
should consider complete and accurate 
information with respect to a later period 
of time, when available, as a check on the 
continuing validity of the test year expe- 
rience in a period of rapid change. South- 
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western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 267 Ark. 550, 593 S.W.2d 
434 (1980) (decision prior to enactment of 
this section). 

A test year used by the commission did 
not abuse its discretion. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 


Judicial Review. 

It is the result reached, not the method 
employed, that is controlling, and it is not 
the theory but the impact of the rate order 
that counts in determining whether util- 
ity rates are just, reasonable, lawful and 
nondiscriminatory under this section; if 
the total effect of the rate order cannot be 
said to be unjust, unreasonable, unlawful 
or discriminatory, judicial inquiry is con- 
cluded, and infirmities in the method em- 
ployed rendered unimportant. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 5938 S.W.2d 434 
(1980). 


Notice to Utility. 

The court interpreted the language of 
§ 23-4-108 to mean that once the commis- 
sion fixes a definite rate, it cannot lower 
the rate without giving notice to the util- 
ity and cannot raise the rate without 
notifying in some way the ratepayers. City 
of El Dorado v. Arkansas Pub. Serv. 
Comm’n, 235 Ark. 812, 362 S.W.2d 680 
(1962). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); Arkansas 
Power & Light Co. v. Arkansas Pub. Serv. 
Comm’n, 261 Ark. 184, 546 S.W.2d 720 
(1977); Southwestern Bell Tel. Co. v. Ar- 
kansas Pub. Serv. Comm’n, 584 F. Supp. 
1087 (E.D. Ark. 1984). 


23-4-411. Failure of commission to reach timely decision — 
Conditional implementation of suspended rates. 


In the event no final rate determination has been made upon the 
schedule for new rates within ten (10) months after the date the 
schedule for new rates was filed with the Arkansas Public Service 
Commission, the public utility may put the suspended rate into effect 
for all bills rendered thereafter immediately upon the filing of a bond to 
be approved by the commission payable to the State of Arkansas in such 
amount and with sufficient security to insure prompt payment of any 
refunds to the persons entitled thereto, including an interest rate as 
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determined by the commission not to exceed the maximum interest 
otherwise allowed by law, if the rate or rates so put into effect are finally 
determined to be excessive. There may be substituted for the bond other 
arrangements satisfactory to the commission for the protection of the 


parties interested. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


ANALYSIS 


Implementation of Suspended Rates. 
Jurisdiction of Contests. 

Refunds. 

Time Limitation. 


Implementation of Suspended Rates. 

Where the Arkansas Public Service 
Commission has suspended the operation 
of proposed new utility rates, the proposed 
rates will become effective at the expira- 
tion of the suspension period unless or 
until the commission issues an order pro- 
viding otherwise. Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 267 
Ark. 550, 593 S.W.2d 434 (1980). 


Jurisdiction of Contests. 

Where the customers and ratepayers of 
the defendant utility company had been 
allowed to intervene in the rate increase 
proceedings before the Arkansas Public 
Service Commission, they had a full and 
adequate opportunity to contest the pro- 
posed rate increase and its statutory ba- 
sis; and, therefore, the circuit court had no 
jurisdiction over a subsequent class action 
suit brought by the customers of the util- 
ity. Oklahoma Gas & Elec. Co. v. Lank- 
ford, 278 Ark. 595, 648 S.W.2d 65 (1983). 


Refunds. 

The Arkansas Public Service Commis- 
sion had the power and the authority to 
order the refund of any rates collected 
during the suspension period which it 
ultimately found to be excessive, in spite 
of the time limitations in this section. 
Southwestern Bell Tel. Co. v. Arkansas 


Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 434 (1980). 

Where the Arkansas Public Service 
Commission could only suspend the op- 
eration of proposed new telephone rates 
for the statutory period, the commission 
had no authority to order a refund of 
revenues collected on the basis of the 
telephone company’s proposed rates be- 
tween the date of the expiration of the 
suspension order and the date of the com- 
mission order fixing the rates allowed; on 
the other hand, a refund of the collections 
made by the telephone company, between 
the date the company’s proposed tariffs 
were made effective under an “agreement 
and undertaking” approved by the com- 
mission and the date that the period ex- 
pired, could be ordered even though no 
valid rate order was entered by the com- 
mission within the time limitation on the 
power of suspension. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
267 Ark. 550, 593 S.W.2d 434 (1980). 

When the telephone company’s agree- 
ment and undertaking, which was ap- 
proved by the Arkansas Public Service 
Commission and made the company’s pro- 
posed tariff effective, was read in the light 
of §§ 23-4-402 — 23-4-418, it did not re- 
quire any refund that the commission 
could not order under this section; in other 
words, the agreement could not bind the 
telephone company to do more than the 
commission could require under §§ 23-4- 
402 — 23-4-418, and the agreement could 
not have the effect of increasing the com- 
mission’s power or the telephone compa- 
ny’s obligation. Southwestern Bell Tel. Co. 
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v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 


Time Limitation. 

Time limitation provisions of this sec- 
tion may not be waived or disregarded by 
any party or by the Public Service Com- 
mission itself. General Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 23 Ark. App. 73, 
744 $8.W.2d 392, affd, 295 Ark. 595, 751 
S.W.2d 1 (1988). 
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Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-412. Issuance of commission order — Rates to be collected. 


Notwithstanding any other provisions of this act, upon issuance of 
the findings and order of the Arkansas Public Service Commission as 
prescribed in § 23-2-421, no public utility subject to the order shall 
continue to collect any rates theretofore permitted to be collected under 
bond. The public utility shall be permitted to collect only those rates set 
in the order of the commission, and those rates shall be effective 
throughout any rehearing and judicial review proceedings permitted 


and prescribed in §§ 23-2-422 — 23-2-424. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 


1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Meaning of “this act”. See note to 
§ 23-4-402. 


CASE NOTES 


Effective Date of Rates. 

Where order for increased rate went 
into effect on specified date, fact that 
telephone company billed creditors one 
month in advance did not prevent rates 
from going into effect on specified date. 
City of Ft. Smith v. Southwestern Bell Tel. 
Co., 220 Ark. 70, 247 S.W.2d 474 (1952). 

Cited: Aluminum Co. of America v. 


Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-413. Surcharge to collect rates increased by courts. 


(a) In the event that the rates set in the order of the Arkansas Public 
Service Commission subsequently are determined to have been inad- 
equate, either on rehearing or in accordance with court decision on 
judicial review, the public utility subject to the order shall be entitled to 
impose a surcharge on the affected customers for collection of the 
increased rates that otherwise would have been collected during the 
period between the effective date of the initial order and the effective 
date of the rates as increased, together with interest as determined by 
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the commission at a rate not to exceed the maximum interest rate 


otherwise allowed by law. 


(b) This surcharge shall be assessed over a period equal to the period 
between the date of the initial order and the effective date of the rates, 


as increased. 


(c) The surcharge shall be distributed among the affected customers 
in proportion to the amounts those customers were charged during the 
period between the date of the initial order and the effective date of the 


rates, as increased. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
348, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-414. Refunds of excessive rate collections under bond. 


In the event a public utility has implemented under bond or other 


arrangements as a matter involving an immediate and impelling 
necessity pursuant to § 23-4-408 an amount which exceeds that al- 
lowed by the Arkansas Public Service Commission in its final order, the 
commission shall order the immediate refund of the excessive bonded 


collections. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181,§ 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 
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CASE NOTES 


ANALYSIS 


Agreement and Undertaking. 
Commission’s Authority. 


Agreement and Undertaking. 

When the telephone company’s agree- 
ment and undertaking, which was ap- 
proved by the Arkansas Public Service 
Commission and made the company’s pro- 
posed tariff effective, was read in the light 
of §§ 23-4-402 — 23-4-418, it did not re- 
quire any refund that the commission 
could not order under this section; in other 
words, the agreement could not bind the 
telephone company to do more than the 
commission could require under §§ 23-4- 
402 — 23-4-418, and the agreement could 
not have the effect of increasing the com- 
mission’s power or the telephone compa- 
ny’s obligation. Southwestern Bell Tel. Co. 
v. Arkansas Pub. Serv. Comm’n, 267 Ark. 
550, 593 S.W.2d 434 (1980). 


Commission’s Authority. 

The Arkansas Public Service Commis- 
sion had the power and authority to order 
the refund of any rates collected during 
the suspension period which it ultimately 
found to be excessive, in spite of the time 
limitations in this section. Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 


Where the Arkansas Public Service 
Commission could only suspend the op- 
eration of proposed new telephone rates 
for the statutory period, the commission 
had no authority to order a refund of 
revenues collected on the basis of the 
telephone company’s proposed rates be- 
tween the date of the expiration of the 
suspension order and the date of the com- 
mission order fixing the rates allowed; on 
the other hand, a refund of the collections 
made by the telephone company, between 
the date the company’s proposed tariffs 
were made effective under an “agreement 
and undertaking” approved by the com- 
mission and the date that the period ex- 
pired, could be ordered even though no 
valid rate order was entered by the com- 
mission within the time limitation on the 
power of suspension. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
267 Ark. 550, 593 S.W.2d 434 (1980). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-415. Refunds of excessive bonded collections — Order not 
stayed during rehearing. 


An application for rehearing pursuant to § 23-2-422 filed by a party 
aggrieved by the final order of the Arkansas Public Service Commission 
shall not stay the effectiveness of the order as it pertains to refunds of 


excessive bonded collections. 


History. Acts 1935, No. 324, $ 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 
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CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-416. Surcharge to collect excessive refunds. 


In the event that the amount of refunds ordered by the Arkansas 
Public Service Commission in its final order is subsequently deter- 
mined to have been excessive, either on rehearing or in accordance with 
a court decision on judicial review, the public utility subject to the order 
shall be entitled to impose an additional surcharge on the affected 
customers to recover that portion of the refunds to which it was 
entitled, together with interest as determined by the commission at a 
rate not to exceed the maximum interest rate otherwise allowed by law. 
The surcharge shall be assessed over a period equal to the period 
between the date the rates were implemented under bond and the date 
of the commission’s final order. The surcharge shall be distributed 
among the affected customers in proportion to the amount of refunds 
those customers received. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-417. Petition for mandamus. 


If the Arkansas Public Service Commission’s order is not issued 
before the expiration of the period of suspension, the filed rates shall 
remain subject to refund as provided in § 23-4-414, but the applicant 
utility shall have the right to petition the Pulaski County Circuit Court 
for a writ of mandamus compelling the issuance of an order by the 
commission within fifteen (15) days of the writ of mandamus issued by 
the Pulaski County Circuit Court. The petition shall be advanced on the 
docket above all other pending civil cases and a hearing thereon shall be 
held within seven (7) days of the filing of the petition. The scope of 
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review shall be limited to the issue of the failure of the commission to 
act within the time limits provided for in this act. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 


1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Meaning of “this act”. See note to 
§ 23-4-620. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-418. Suit to compel refunds — Proceeds. 


(a) If the public utility fails to make refunds within thirty (30) days 
after the effective date of the order requiring such refunds, the 
Arkansas Public Service Commission shall bring suit in the name of the 
State of Arkansas for the use and benefit of all those entitled to a refund 
in any court of competent jurisdiction and shall recover the amount of 
all refunds due, together with interest thereon at a rate not to exceed 
the maximum rate otherwise allowed by law, and all court costs. 

(b) No suit to recover the refunds shall be maintained unless 
instituted within two (2) years after the final determination. 

(c) The amount recovered shall be paid to the clerk of the court where 
the suit was pending, and it shall be the clerk’s duty to distribute the 
amount recovered to the persons entitled thereto as directed by the 


order of judgment of the court. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 


acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 


Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984); Walnut Hill 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
17 Ark. App. 259, 709 S.W.2d 96 (1986). 


23-4-419 PUBLIC UTILITIES AND REGULATED INDUSTRIES 182 


23-4-419. Applications for additional increases. 


(a) No public utility which has filed an application with the Arkansas 
Public Service Commission for a general increase in the utility rates 
charged by the utility shall be permitted by the commission to file an 
additional application for a general rate increase until thirty (30) days 
after the occurrence of whichever of the following events first occurs: 

(1) The commission makes a final rate determination as required by 
§ 23-4-409 in the last previous general rate application then under 
consideration by the commission; or 

(2) The ten-month period following the filing of the utility’s previous 
general rate application expires and no final rate determination has 
been made with respect to the utility’s previous general rate application 
within the ten-month period. 

(b) However, an application for a change in rates filed pursuant to 
§ 23-4-501 et seq. shall not be considered a general rate increase for the 
purposes of this section. 

(c) Itis the intent and purpose of this section to expedite the orderly 
and speedy determination by the commission of public utility rate filing 
applications and to enable the commission to devote sufficient staff time 
and commission effort in regard thereto without being overburdened by 
additional rate filings by the same public utility until the rate applica- 
tion then under consideration has been considered and a final decision 
and order entered by the commission. 


History. Acts 1981 (1st Ex. Sess.), No. 
24, §§ 1, 2; 1985, No. 339, § 1; A.S.A. 
194 USS) 73-217 47 3221768: 


23-4-420. Reports on status of applications. 


(a) Quarterly, the Arkansas Public Service Commission shall appear 
before the Legislative Council, file a written report, and make such oral 
reports as the Legislative Council may request concerning the status of 
all utility rate applications pending before the commission, including: 

(1) An identification of the cases filed; 

(2) The status of staff progress, if any; 

(3) The schedule of hearings and deadlines established for disposi- 
tion of each case; 

(4) The date on which hearings have been held or are scheduled to be 
held; and 

(5) The projected date of completion of hearings and issuance of a 
final order in connection with each case. 

(b) In the event the commission has failed to conclude a hearing and 
issue an order on a particular rate application within the deadlines 
established by law, the commission shall file with the Legislative 
Council a detailed statement of the reasons for the delay or failure to 
complete the hearing and ruling thereon within the deadline set by law, 
and shall advise the Legislative Council of any impact or effect thereof 
upon the ratepayers of the utility. 
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(c) The Legislative Council shall schedule an appropriate date and 
shall give notice thereof to the commission of the date on which the 
commission is to appear before the Legislative Council to make its 
quarterly report, as requested in this section. 


History. Acts 1981 (1st Ex. Sess.), No. 
30, § 5; A.S.A. 1947, § 73-217.6. 


23-4-421. No changes allowed in terms of employment subject to 
collective bargaining agreement. 


In establishing public utility rates, the Arkansas Public Service 
Commission shall not reduce or otherwise change any wage rate, 
benefit, working condition, or other term or condition of employment 
that is the subject of a collective bargaining agreement between the 
public utility and a labor organization. 


History. Acts 1991, No. 578, § 2. 

Publisher’s Notes. Acts 1991, No. 578, 
§ 1, provided: “The General Assembly 
hereby finds and declares that the people 
of Arkansas have benefited greatly from 
stable and responsible labor relations in 
the public utility industry, and that 
strengthening the institution of collective 
bargaining between public utilities and 
labor organizations for wages, hours, ben- 
efits, and other terms and conditions of 


employment in order to preserve stability 
and responsibility is in the public interest. 
The General Assembly further finds and 
declares that the well-being of employees 
of public utilities, who are residents, citi- 
zens, taxpayers, and consumers in Arkan- 
sas, is an essential element to balance 
with investor and consumer interest in 
arriving at the public interest in setting 
rates for public utilities.” 


23-4-422. Cost allocation — Definition. 


(a)(1) The Arkansas Public Service Commission shall establish and 
regulate the rates and charges of a public utility under this subchapter 
and shall allocate or assign costs among all classes of customers of the 
public utility. 

(2) In determining the rates for utility services and the cost alloca- 
tion among all of a public utility’s classes of customers, the commission 
shall: 

(A) Consider the costs and expenses incurred by the public utility 
in providing the utility services to customers in each class; 

(B) Consider the economic impact of the proposed rates and 
charges for utility services by giving equal consideration to each class 
of customers; and 

(C) Make findings that are based on substantial evidence. 

(b) Notwithstanding the commission’s authority to otherwise deter- 
mine and fix rates for all classes of customers, including allocating or 
assigning costs and designing rates, if the commission finds that it will 
be beneficial to economic development or the promotion of employment 
opportunities, and that it will result in just and reasonable rates for all 
classes of customers, the commission shall determine rates and charges 
for utility services that: 
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(1) For the class of customers with the highest level of consumption 
per customer which has rates that include a demand component, and 
any successors to such class, as they existed on January 1, 2015, ensure 
that all costs and expenses related to demand and capacity are 
identified and allocated on a demand basis and recovered from custom- 
ers in those classes through a demand rate component and not through 
a volumetric rate component unless the commission determines that 
the rates should be adjusted under subsections (e) and (f) of this section; 

(2)(A) For the retail jurisdiction rate classes, ensure that all electric 

utility production plant, production-related costs, all nonfuel produc- 

tion-related costs, purchased capacity costs, and any energy costs 
incurred resulting from the electric utility's environmental compli- 
ance are classified as production demand costs. 

(B) Ensure that production demand costs are allocated to each 
customer class pursuant to the average and excess method shown in 
Table 4-10B on page 51 of the 1992 National Association of Regula- 
tory Utility Commissioners Manual, as it existed on January 1, 2015, 
using the average of the four (4) monthly coincident peaks for the 
months of June, July, August, and September for each class for the 
coincident peak referenced in Table 4-10B of the manual, as it existed 
on January 1, 2015, or any subsequent version of the manual to the 
extent it produces an equivalent result. 

(C) Subdivision (b)(2)(B) of this section does not prescribe an 
allocation for a wind production plant; and 
(3)(A)G) For purposes of allocation of natural gas distribution plant 
costs, including costs in distribution mains and related distribution 
plant expenses, among the state’s retail jurisdiction rate classes, 
ensure that each natural gas public utility classifies all natural gas 
distribution plant costs as customer-related or capacity-related. 

(ii) For purposes of subdivision (b)(3)(A)G) of this section, the 
natural gas distribution plant costs shall include: 

(a) Amounts charged to account numbers 374 through 387, as 
defined under the account numbering system in the Uniform System 
of Accounts prescribed for natural gas public utilities by the rules of 
the commission; and 

(6) Related depreciation, return on investment, property insur- 
ance and taxes, excluding state and federal income taxes, and fixed 
operation and maintenance expense charged to account numbers 870 
through 894, as defined under the account numbering system in the 
Uniform System of Accounts prescribed for natural gas public utili- 
ties by the rules of the commission, including all labor-related costs 
for the expenses described in this subdivision (b)(3)(A). 

(111) To develop a cost allocation method under this section for 
natural gas utilities, the commission shall use the Gas Distribution 
Rate Design Manual, June 1989 edition, as prepared by the National 
Association of Regulatory Utility Commissioners, as it existed on 
January 1, 2015, or any subsequent version of the manual, to the 
extent it produces an equivalent result. 
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(B)G) The customer-related natural gas distribution plant costs 
shall be allocated to each customer class based on the number of 
customers in each class. 

(ii) The customer-related portion of natural gas distribution plant 
costs related to account numbers 374 through 376, as defined under 
the account numbering system in the Uniform System of Accounts 
prescribed for natural gas public utilities by the rules of the commis- 
sion, shall be the percentage of the average cost of all mains that is 
represented by the average cost of the minimum size main and 
computed using a cost allocation method based upon the predominant 
size main that is installed by the natural gas public utility that is at 
least two inches (2”) in diameter, with the investment costs of the 
predominant size mains set as the minimum size. 

(i) The customer-related portion of natural gas distribution costs 
related to account numbers 377 through 387, as defined under the 
account numbering system in the Uniform System of Accounts 
prescribed for natural gas public utilities by the rules of the commis- 
sion, shall be computed using a study that reflects the investments 
required to meter, regulate, and connect each class of customers to 
the natural gas utility’s system. 

(iv) Any remaining natural gas distribution plant costs shall be 
classified as capacity-related costs. 

(C)G) Except for natural gas distribution plant costs related to 
account numbers 380 through 385, as defined under the account 
numbering system in the Uniform System of Accounts prescribed for 
natural gas public utilities by the rules of the commission, the 
natural gas distribution plant costs classified as capacity-related 
costs shall be allocated to the customer classes based on the contri- 
bution to peak day demand that is made by each customer class. 

(ii) As used in subdivision (b)(2)(C)G) of this section, “peak day 
demand” means the computed quantity of gas that would be supplied 
to each customer class calculated using the coldest day in a recent 
thirty-year period for each gas utility. 

(c) In an application for a general change or modification in a public 
utility’s rates and charges under this subchapter: 

(1) A public utility may present evidence that demonstrates that the 
implementation of rates under subsection (b) of this section will result 
in rates that will be beneficial to economic development or the promo- 
tion of employment opportunities and result in just and reasonable 
rates for all classes of customers; and 

(2) A public utility shall present evidence of whether or not rate 
design in subdivision (b)(1) of this section results in an increase to the 
base rate charges that are billed to customers in the affected class of 
more than ten percent (10%) as compared to the then currently 
approved base rate charges of the applicable rate schedules. 

(d) Unless the commission adjusts the rates under subsection (e) or 
subsection (f) of this section, the commission shall by order establish 
and design rates, allocate or assign costs to all classes of customers, and 
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regulate the rates for each class of customers of a public utility 
according to this section. 

(e) Pursuant to the commission’s authority to otherwise determine 
and fix rates for all classes of customers, including allocating or 
assigning costs and designing rates, the commission may adjust rates 
under subdivisions (b)(2) and (8) of this section if the commission finds: 

(1) It is in the public interest; 

(2) It is necessary to produce just and reasonable rates; or 

(3) Implementation of rates under subdivisions (b)(2) and (3) of this 
section will result in rates that are not beneficial to economic develop- 
ment or the promotion of employment opportunities. 

(f) If implementation of rates under subdivision (b)(1) of this section 
will result in an increase in the base rate charges billed to customers in 
the affected class of more than ten percent (10%) as compared to the 
currently approved base rate charges of the applicable rate schedules, 
the commission may adjust the rates to ensure that the greatest 
increase in the base rate charges billed to customers in the affected 
class is ten percent (10%) as compared to the then currently approved 
base rate charges of the applicable rate schedules. 

(g) If the commission makes any adjustment under subsections (e) 
and (f) of this section, the commission shall provide in an order the 
rationale for determining that rates under subsection (b) of this section 
may not be just and reasonable and the rationale for determining that 
the rates adjusted in the order of the commission are just and 
reasonable and in the public interest. The commission shall make its 
findings based on substantial evidence. 

(h) An electric cooperative corporation established under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., is not subject to this 
section. 

(i) Effective March 27, 2015, the cost allocation provisions of this 
section shall apply to any pending application for a change in general 
rates and charges. 


History. Acts 2015, No. 725, § 2. 
SUBCHAPTER 5 — UtTiLirirs — SPECIAL SURCHARGES 


SECTION. SECTION. 
23-4-501. Authority to recover costs 23-4-506. Collection subject to refund. 
through interim rate 23-4-507. Modification or disapproval of 


schedule. surcharge. 
23-4-502. Filing interim rate schedule. 23-4-508. Application for rehearing no 
23-4-503. Calculation of interim sur- stay of order. 

charge. 23-4-509. Inadequate surcharges permit- 
23-4-504. Surcharge effective upon filing. ted by commission — Addi- 


23-4-505. Investigation by commission. tional surcharges. 
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Effective Dates. Acts 1981, No. 310, 
§ 6: Mar. 4, 1981. Emergency clause pro- 
vided: “Existing statutes of this State do 
not provide for a procedure to permit 
immediate recovery of additional expendi- 
tures with respect to existing utility facili- 
ties incurred by public utilities as a result 
of legislative or regulatory requirements 
without the filing of a general rate case 
with the Public Service Commission. 
These circumstances result in a gross in- 
equity in that utilities must make expen- 
ditures to provide facilities which are 
clearly in the public interest which costs 
cannot be recovered in a prompt and 
timely manner by the utility. Therefore, 
an emergency is declared to exist, and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in effect from and after 
its passage and approval.” 

Acts 2015, No. 1000, § 8: Apr. 2, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that a recent 
decision of the Arkansas Court of Appeals 
has interpreted Act 310 of 1981 in a man- 
ner that is inconsistent with the interpre- 
tation of the Arkansas Public Service 
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Commission; that this inconsistency im- 
pairs public utilities in their recovery, 
through an interim rate surcharge, of all 
investments and expenses that are not 
already included in the public utilities’ 
currently effective rates and that were 
reasonably incurred by the public utilities 
as a direct result of legislative or admin- 
istrative rules, regulations, or require- 
ments relating to the protection of the 
public health, safety, or the environment; 
and that this act is immediately necessary 
to facilitate the timely recovery of invest- 
ments and expenses so that public utili- 
ties may provide services to consumers in 
this state in a timely, efficient, and cost- 
effective manner. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (8) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


CASE NOTES 


Asbestos Removal. 

This subchapter provides for the recov- 
ery of the costs associated with the re- 
moval of asbestos where federal regula- 
tion 40 C.F.R. § 61.147 requires removal 
of asbestos material, and also provides for 


the recovery of the costs of removal that 
relate to the protection of public health, 
safety, and the environment pursuant to 
§ 23-4-502. Arkansas Oklahoma Gas 
Corp. v. Arkansas Pub. Serv. Comm’n, 301 
Ark. 259, 783 S.W.2d 350 (1990). 


23-4-501. Authority to recover costs through interim rate sched- 


ule. 


(a)(1) Upon a proper filing with the Arkansas Public Service Com- 
mission, a public utility shall be permitted to recover in a prompt and 
timely manner all investments and expenses through an interim 
surcharge, if the investments or expenses: 

(A) Are not currently being recovered in existing rates; 


(B) Are reasonably incurred; 


(C) Were not reasonably known and measurable at a time that 
allowed for a reasonable opportunity for the inclusion and consider- 
ation of the investments or expenses for recovery in the public 


utility’s last general rate case; 
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(D) Are incurred by the public utility to comply with legislative or 
administrative rules, regulations, or requirements; 

(EF) Relate to the protection of the public health, safety, or the 
environment; 

(F) Cannot otherwise be recovered in a prompt and timely manner; 
and 

(G) Are any of the following: 

i) Mandatory; 

(ii) A condition of continued operation of a utility facility; or 

(iii) Previously approved by the commission. 

(2) The interim surcharge shall be effective until the implementation 
of new rate schedules in connection with the next general rate filing of 
the public utility in which such investments or expenses can be 
included in the public utility’s base rate schedule. 

(3) However, the costs to be recovered through such an interim 
surcharge described in subdivisions (a)(1) and (2) of this section shall 
not include increases in the cost for employment compensation or 
benefits as a result of legislative or regulatory action. 

(b)(1) A public utility shall be permitted to recover, through an 
interim surcharge, the allowance for funds used during construction 
that would otherwise be accrued and capitalized that is incurred during 
the construction of facilities and equipment required for compliance 
with such legislative or administrative rules, regulations, or require- 
ments, provided that any such allowance for funds used during con- 
struction has not been capitalized or otherwise included in the utility’s 
currently effective rates. 

(2) The public utility shall not capitalize or otherwise recover 
through rates any allowance for funds used during construction in- 
curred in connection with investments described in subdivision (b)(1) of 
this section when the associated financing costs are included in an 
interim surcharge. 


History. Acts 1981, No. 310, § 1;A.S.A. 
1947, § 73-217.1; Acts 2015, No. 1000, 
Sa 2: 

Amendments. The 2015 amendment 


substituted “Authority to recover costs 
through interim rate schedule” for “Legis- 
lative findings and intent” in the section 
heading; and rewrote the section. 


CASE NOTES 


ANALYSIS 


Construction. 
Factors. 
Low-Income Assistance Programs. 


Construction. 
This section speaks in terms of “addi- 
tional expenses with respect to existing 


facilities” and recovery through an in- 
terim surcharge of “such costs,” and the 
court did not read the statute so broadly 
as to give the Arkansas Public Service 
Commission carte blanche authority to 
adopt and implement any public health or 
safety program of its choosing and assess 
the ratepayers for the cost (decided under 
former version of statute). Arkansas Gas 
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Consumers, Inc. v. Arkansas Pub. Serv. 
Comm'n, 354 Ark. 37, 118 S.W.3d 109 
(2003). 


Factors. 

Arkansas Public Service Commission 
erred in finding that a temporary sur- 
charge implemented by a utility company 
complied with Acts 1981, No. 310; when 
an opposing party seeks disapproval of a 
surcharge based on any of the statutory 
factors in this section, the commission 
must make a finding as to such factors. 
McDaniel v. Arkansas Pub. Serv. Comm’n, 
2014 Ark. App. 529, 444 S.W.3d 380 
(2014). 


Low-Income Assistance Programs. 
Surcharge statutes tie surcharges to 
existing facility costs and costs directly 
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related to legislative or regulatory re- 
quirements, and there is no authority 
granted to the Arkansas Public Service 
Commission for the implementation of so- 
cial programs; moreover; the same holds 
true of sliding-scale ratemaking where the 
statutory language of § 23-4-108 and Ar- 
kansas case law refer to costs associated 
with gas production and service to the 
ratepayers, not low-income assistance 
programs. Arkansas Gas Consumers, Inc. 
v. Arkansas Pub. Serv. Comm’n, 354 Ark. 
37, 118 S.W.3d 109 (2003). 

Cited: Arkansas Oklahoma Gas Corp. 
v. Arkansas Pub. Serv. Comm’n, 301 Ark. 
259, 783 S.W.2d 350 (1990). 


23-4-502. Filing interim rate schedule. 


A public utility as defined in § 23-1-101 may recover all investments 
and expenses described in § 23-4-501 by filing with the Arkansas 
Public Service Commission, no more frequently than one (1) time every 
six (6) months, an interim rate schedule that would impose a separate 
surcharge in addition to its currently effective rates until the imple- 
mentation of new rate schedules in connection with the next general 
rate filing of the public utility in which such investments and expenses 


can be included in the public utility’s base rate schedules. 


History. Acts 1981, No. 310, § 2; 1983, 
No. 262, $1; A.S.A. 1947, § °73-217.2; 
Acts 2015, No. 1000, § 3. 

Amendments. The 2015 amendment 
substituted “all investments and expenses 
described in § 23-4-501” for “all costs and 
expenses reasonably incurred by such a 
utility as a direct result of legislative or 


regulatory requirements relating to the 
protection of the public health, safety, and 
the environment”; substituted “invest- 
ments and expenses” for “additional ex- 
penditures”; and inserted “public” preced- 
ing “utility” and “utility’s” near the end of 
the section. 


CASE NOTES 


ANALYSIS 


Asbestos Removal. 
Low-Income Assistance Programs. 


Asbestos Removal. 

This subchapter provides for the recov- 
ery of the costs associated with the re- 
moval of asbestos where federal regula- 
tion 40 C.F.R. § 61.147 requires removal 
of asbestos material, and also provides for 
the recovery of the costs of removal that 
relate to the protection of public health, 
safety, and the environment pursuant to 


this section. Arkansas Oklahoma Gas 
Corp. v. Arkansas Pub. Serv. Comm’n, 301 
Ark. 259, 783 S.W.2d 350 (1990). 


Low-Income Assistance Programs. 
Surcharge statutes tie surcharges to 
existing facility costs and costs directly 
related to legislative or regulatory re- 
quirements, and there is no authority 
granted to the Arkansas Public Service 
Commission for the implementation of so- 
cial programs; moreover; the same holds 
true of sliding-scale ratemaking where the 
statutory language of § 23-4-108 and Ar- 
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kansas case law refer to costs associated programs. Arkansas Gas Consumers, Inc. 
with gas production and service to the v. Arkansas Pub. Serv. Comm’n, 354 Ark. 
ratepayers, not low-income assistance 37, 118 S.W.3d 109 (2003). 


23-4-503. Calculation of interim surcharge. 


The amount of the interim surcharge to be added to the public 
utility’s rates shall be calculated so as to produce annual revenues 
equal to the additional annualized revenue requirement to which the 
public utility would be entitled had the investments and expenses 
described in § 23-4-501 been included in the public utility’s most recent 
rate determination by the Arkansas Public Service Commission. 


History. Acts 1981, No. 310,§ 3;A.S.A. ing; inserted “interim” preceding “sur- 
1947, § 73-217.3; Acts 2015, No. 1000, charge”; inserted “public” throughout the 
§ 4. section; and substituted “investments and 

Amendments. The 2015 amendment expenses described in § 23-4-501” for “ad- 
substituted “interim surcharge” for ditional expenditures”. 

“amount of surcharge” in the section head- 


23-4-504. Surcharge effective upon filing. 


The surcharge shall become effective immediately upon filing. 


History. Acts 1981, No. 310, § 2; 1983, 
No. 262, § 1; A.S.A. 1947, § 73-217.2. 


23-4-505. Investigation by commission. 


The Arkansas Public Service Commission shall enter upon an inves- 
tigation concerning the reasonableness of the surcharge within thirty 
(30) days after filing and upon reasonable notice to the utility. 


History. Acts 1981, No. 310, § 2; 1983, 
No. 262, § 1; A.S.A. 1947, § 73-217.2. 


23-4-506. Collection subject to refund. 


The surcharge shall be collected subject to refund, and the Arkansas 
Public Service Commission may require reasonable security to assure 
the prompt payment of any refunds that may be ordered. 


_ History. Acts 1981, No. 310, § 2; 1983, 
Noe 2628) ASA, 1947595 (3-207. 2- 


23-4-507. Modification or disapproval of surcharge. 


(a) After its investigation and hearing thereon, the Arkansas Public 
Service Commission may modify or disapprove all or any portion of the 
surcharge upon a finding that: 

(1) The investments or expenses were not reasonably incurred to 
comply with legislative or administrative rules, regulations, or require- 
ments; 
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(2) The investments or expenses do not relate to the protection of the 
public health, safety, or the environment; 

(3) The investments or expenses were not substantiated; 

(4) The amount of the surcharge has been erroneously calculated; 

(5) The investments or expenses are already being recovered in 
existing rates; 

(6) The investments or expenses were reasonably known and mea- 
surable at a time that allowed for a reasonable opportunity for their 
inclusion and consideration for recovery in the public utility’s last 
general rate case; 

(7) The investments or expenses were not reasonably incurred; 

(8) The investments or expenses can otherwise be recovered in a 
prompt and timely manner; 

(9) The allocation of the surcharge among the customers of the public 
utility is unreasonable; or 

(10) The investments or expenses were not: 

(A) Mandatory; 
(B) A condition of continued operation of a utility facility; or 
(C) Previously approved by the commission. 

(b)(1) If the commission determines that the allocation of the sur- 
charge among the customers of the utility should be modified, it shall fix 
and determine the appropriate allocation among the utility’s customers 
which shall be applied prospectively. 

(2) The commission shall further direct the utility to credit or charge, 
as the case may be, the affected classes of customers whose surcharges 
were determined to be improperly allocated for the period between the 
effective date of the surcharge and the effective date of the modification. 
As to those classes of customers entitled to credits, the utility also shall 
pay interest on those credits, as applicable. 

(c) If the commission determines that all or any portion of the 
proposed surcharge should be disapproved under subsection (a) of this 
section, the commission shall determine the just and reasonable 
amount of the surcharge to be charged or applied by the public utility 
after the time the proposed surcharge took effect. In the same order, the 
commission shall fix the amounts, plus interest, if any, to be refunded to 
the utility’s customers. 


History. Acts 1981, No. 310, § 2; 1983,  (c), substituted “under subsection (a)” for 
No. 262, § 1; A.S.A. 1947, § 73-217.2; “pursuant to either subdivision (a)(1) or 
Acts 2015, No. 1000, §§ 5, 6. (2), inserted “public”, and deleted “from 

Amendments. The 2015 amendment and” preceding “after the time”. 
rewrote (a); and, in the first sentence of 


23-4-508. Application for rehearing no stay of order. 


An application for rehearing pursuant to § 23-2-422 filed by a party 
agerieved by an order of the Arkansas Public Service Commission 
entered pursuant to this subchapter shall not stay the effectiveness of 
the order of the commission. 
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History. Acts 1981, No. 310, § 2; 1983, 
No. 262, § 1; A.S.A. 1947, § 73-217.2. 


23-4-509. Inadequate surcharges permitted by commission — 
Additional surcharges. 


(a) In the event that the amount of the surcharge permitted by the 
order of the Arkansas Public Service Commission is subsequently 
determined to have been inadequate, either on rehearing or in accor- 
dance with a court decision on judicial review, the public utility subject 
to such an order shall be entitled to impose an additional surcharge on 
the affected customers to recover that portion of the surcharge which 
was not approved by the commission which should have been collected 
during the period between the effective date of the initial order and the 


final determination or rehearing or by the court on judicial review. 

(b) The surcharge shall be assessed over a period equal to the period 
between the date of the initial order and the effective date of the final 
determination on rehearing or by the court on judicial review. 

(c) The surcharge shall be distributed among the affected customers 
in proportion to the amounts those customers were charged during the 
period between the date of the initial order and the final determination 
on rehearing or by the court on judicial review. 


History. Acts 1981, No. 310, § 2; 1988, 
Nov 262; $17 A:S*A; 1947, $° 73-217.2. 


SUBCHAPTER 6 — RAILROADS AND OTHER CARRIERS GENERALLY 


SECTION. SECTION. 

23-4-601. Construction of §§ 23-4-602, 23-4-609. Connecting railroad lines un- 
23-4-608 — 23-4-610, 23-4- der one management. 
615, 23-4-706, 23-10-301, 23-4-610. Railroads — Through-freight 
and 23-11-101. rates and regulations. 

23-4-602. Violations of §§ 23-4-601, 23-4- 23-4-611. Railroads — Short lines. 
608 — 23-4-610, 23-4-615, 23-4-612. Railroads — Switching charges 
23-4-706, 23-10-301, and on coal cars. 
23-11-101, tariff of 23-4-613. Railroads — Bills of lading. 
charges, or rules ofdepart- 23-4-614. Railroads — Freight rates on 
ment — Penalties — Re- crushed stone, sand, and 
covery. gravel. 

23-4-603. Railroads — Charges to be rea- 23-4-615. Railroads — Sleeping car tar- 
sonable and just. iffs. 

23-4-604. Railroads and express compa- 23-4-616. Railroads — Additional charge 
nies — Schedule of rates. for stopping at other than 

23-4-605. Railroads and express compa- regular station. 
nies — Overcharging pro- 23-4-617. Railroads — Passengers with- 
hibited. out tickets. 

23-4-606. Continuous railroad lines. 23-4-618. Railroads — Ejection of passen- 

23-4-607. Connecting railroad lines — Di- gers upon failure to pay 
vision of charges. fare. 

23-4-608. Penalties for violations of 23-4-619. Railroads — Rate reductions. 
§§ 23-4-606 and 23-4-607 23-4-620. Notice of rate changes. 
— Actions to recover pen- 23-4-621. Rate changes to be reflected in 


alties. 


schedules. 
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SECTION. 

23-4-622. Investigation of rate changes. 

23-4-623. Suspension of proposed rates. 

23-4-624. Interim implementation of sus- 
pended rates. 

23-4-625. Rate increase not effective until 
final order. 

23-4-626. Authority of department to fix 
rates — Apportionment of 
increase. 

23-4-627. Failure of department to reach 
timely decision — Condi- 
tional implementation of 
suspended rates. 

23-4-628. Issuance of commission’s order 
— Rates to be collected. 

23-4-629. Surcharge to collect rates in- 


creased by courts. 


Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 

Acts 1881, No. 42, § 4: effective on pas- 
sage. 

Acts 1885, No. 31, § 4: effective on pas- 
sage. 

Acts 1887, No. 81, § 14: effective on 
passage. 

Acts 1887, No. 129, § 4: effective 30 
days after passage. 

Acts 1903, No. 130, § 6: effective on 
passage. 

Acts 1907, No. 422, § 9: May 28, 1907. 

Acts 1909, No. 71, § 4: effective 30 days 
after passage. 

Acts 1919, No. 185, approved Mar. 6, 
1919. Emergency declared. 

Acts 1935, No. 324, § 71: approved Apr. 
2, 1935. Emergency clause provided: “It is 
found that the statutes of this state for the 
regulation of public utilities are insuffi- 
cient, inadequate, and do not afford to the 
public, or the public utilities, of the state, 
speedy and adequate relief from excessive 
or insufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1937, No. 133, § 2: effective on 
passage. 

Acts 1939, No. 107, § 9: approved Feb. 
20, 1939. Emergency clause provided: 
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SECTION. 
23-4-630. Refunds of excessive rate col- 
lections under bond. 
Refunds of excessive bonded 
collections — Order not 
stayed during rehearing. 

Surcharge to collect excessive 
refunds. 

Petition for mandamus. 

Suit to compel refunds — Pro- 
ceeds. 

Changes in rates by common 
carriers. 

[Repealed.] 

Discriminatory interterritorial 
freight rates. 


23-4-631. 


23-4-632. 


23-4-633. 
23-4-634. 


23-4-635. 


23-4-636. 
23-4-637. 


“Whereas, Arkansas recently has been ad- 
mitted to membership in the Southeast- 
ern Governors Conference, which is striv- 
ing for Southwide betterment, and 
whereas, on invitation from the Governor 
of Arkansas, officially designated repre- 
sentatives of the States of Louisiana and 
Oklahoma have given assurances of active 
cooperation in bringing about freight rate 
adjustments advantageous to the South- 
west, and, whereas, Eastern and North- 
ern States, long beneficiaries of the high 
freight rate barrier standing between the 
South and permanent prosperity, have 
mobilized their resources and their man- 
power in Congress to resist the South’s 
efforts to improve its economic conditions; 
therefore, an emergency is hereby de- 
clared to exist, making the immediate 
operation of this act essential for the pres- 
ervation of the public peace, health and 
safety, and this Act shall take effect and be 
in force from and after its passage.” 

Acts 1980 (2nd Ex. Sess.), No. 4, § 6: 
May 8, 1980. Emergency clause provided: 
“It is hereby found and determined by the 
General Assembly that the proper regula- 
tion of utilities in Arkansas requires that 
the procedure by which changes in rates 
are made be amended. This amendment is 
necessary in order that the needs of the 
companies may be properly considered 
while ratepayers are also properly pro- 
tected. Therefore, an emergency is de- 
clared to exist, and this Act being neces- 
sary for the of the public peace, health and 


23-4-601 


safety shall be in effect from and after its 
passage and approval.” 

Acts 1981 (1st Ex. Sess.), No. 30, § 8: 
Dec. 1, 1981. Emergency clause provided: 
“It is hereby found and determined by the 
General Assembly that the existing laws 
of this State authorize public utilities to 
put proposed rates into effect under bond 
while the Public Service Commission still 
has the rate application under consider- 
ation; that said laws are working an ineq- 
uity upon the ratepayers of the State and 
deny to the Public Service Commission 
authority to deny such application to place 
such rates into effect under bond, without 
first determining that an emergency ex- 
ists which justifies the same; and that the 
immediate passage of this Act is necessary 
to correct said situation and to enable the 
Public Service Commission to determine 
that an emergency exists before a pending 
rate filing may be placed into effect under 
bond by the public utility prior to final 
determination and order by the Public 
Service Commission. Therefore, an emer- 
gency is declared to exist and this Act, 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety shall be in effect from and after its 
passage and approval.” 
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Acts 1983, No. 911, § 3: Mar. 30, 1983. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly of this State that the practice of 
public utilities collecting rates under bond 
during the rehearing and judicial review 
process works an undue hardship on the 
people of this state, and immediate correc- 
tion of this hardship is necessary in order 
to preserve the public safety, health, 
peace, and general welfare of the state. 
Therefore, an emergency is declared to 
exist, and this Act shall be in full force and 
effect from the date of its passage and 
approval.” 

Acts 1987, No. 994, § 4: Apr. 14, 1987. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that because of the case Ricarte v. 
State, CR 86-31, a question has arisen 
over the validity of Act 1181 of the Ex- 
tended Session of 1976; that this Act is a 
reenactment of the former law; and that 
the immediate passage of this Act is nec- 
essary to clarify the state of the law on 
this issue. Therefore, an emergency is 
hereby declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, shall be in full force and effect from 
and after its passage and approval.” 


RESEARCH REFERENCES 


Am. Jur. 13 Am. Jur. 2d, Carriers, 
§ 141 et seq. 
C.J.S. 13 C.J.S., Carriers, § 135 et seq. 


23-4-601. Construction of §§ 23-4-602, 23-4-608 — 23-4-610, 23-4- 
615, 23-4-706, 23-10-301, and 23-11-101. 


Nothing in §§ 23-4-602, 23-4-608 — 23-4-610, 23-4-615, 23-4-706, 
23-10-301, and 23-11-101 shall be so construed as to amend or repeal 
any act prior to May 28, 1907, in force, nor to curtail or limit the powers 
and duties of the Arkansas State Highway and Transportation Depart- 


ment. 


History. Acts 1907, No. 422, § 8, p. 
1137; C. & M. Dig., § 1617; Pope’s Dig., 
§ 1942; A.S.A. 1947, § 73-1415. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 


the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
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No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
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‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


provided, in part: “Wherever the words 


23-4-602. Violations of §§ 23-4-601, 23-4-608 — 23-4-610, 23-4-615, 
23-4-706, 23-10-301, and 23-11-101, tariff of charges, 
or rules of department — Penalties — Recovery. 


(a) If any person or corporation operating a railroad or express 
company in this state or any receiver, trustee, or lessee of any such 
person or corporation violates any of the provisions of §§ 23-4-601, 
23-4-608 — 23-4-610, 23-4-615, 23-4-706, 23-10-301, and 23-11-101, or 
aids or abets therein, or violates the tariff of charges as fixed by the 
Arkansas State Highway and Transportation Department or any of the 
rules regarding railroads or express companies as made by the depart- 
ment and for which there is no other penalty prescribed, then such a 
person or corporation, receiver, trustee, or lessee shall be liable to a 
penalty of not less than five hundred dollars ($500) nor more than three 
thousand dollars ($3,000) for each violation of §§ 23-4-601, 23-4-608 — 
23-4-610, 23-4-615, 23-4-706, 23-10-301, and 23-11-101 or such tariff of 
charges or rules and regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which such a violation 
may occur. 

(2)(A) The department shall institute actions for the recovery of the 

penalties prescribed in §§ 23-4-601, 23-4-608 — 23-4-610, 23-4-615, 

23-4-706, 23-10-301, and 23-11-101 through the prosecuting attorney 

of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit, who shall be allowed a fee therefor to be fixed 
by the court not to exceed twenty-five percent (25%) of the amount 
collected. 

(3) No suit shall be dismissed or compromised without the consent of 
the court and of the department. In such cases the prosecuting attorney 
shall not interfere. 

(c) In all trials of cases brought for violation of any tariff of charges 
by the department, it may be shown in evidence that the tariff so fixed 
was unjust. 

(d) Nothing in this section shall be so construed as to in any manner 
interfere with any action for damages which may be provided by law. 


23-4-603 


History. Acts 1907, No. 422, § 7, p. 
1137; C. & M. Dig., § 1695; Pope’s Dig., 
§ 1998; A.S.A. 1947, § 73-1414. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-603. Railroads — Charges to be reasonable and just. 


All charges made for any service rendered or to be rendered in the 
transportation of passengers or property on any railroad in this state, 
or in connection therewith, or for receiving, delivering, storing, or 
handling such property shall be reasonable and just. Every unjust and 
unreasonable charge for such a service is prohibited and declared to be 


unlawful. 


History. Acts 1887, No. 81, § 9, p. 113; 
C. & M. Dig., § 857; Pope’s Dig., § 1061; 
A.S.A. 1947, § 73-1401. 

Cross References. Adequate service, 
facilities, etc., to be provided, § 23-38-1138. 


General Assembly to pass laws to pre- 
vent excessive charges, Ark. Const., Art. 
Leesa 0: 

Penalty for violating section, § 23-10- 
103. 


CASE NOTES 


Interstate Commerce. 
As to interstate shipments, this section 


terstate Commerce Act. Halliday Milling 
Co. v. Louisiana & Nw. R.R., 80 Ark. 536, 


and §§ 23-10-101 — 23-10-108, 23-10-110 98 S.W. 374 (1906). 
and 23-11-311 are superseded by the In- 


23-4-604. Railroads and express companies — Schedule of rates. 


(a) In order to ascertain what the regular charge of those companies 
are, all railroad and express companies doing business in this state are 
required to keep in all their offices in this state a schedule of the regular 
rates charged by them, which shall be open to the inspection of any 
person interested therein. 

(b) Any agent of any railroad or express company who fails or refuses 
to show the schedule of rates of the company to any person interested 
therein and allow him or her to examine the schedule of rates as 
provided in subsection (a) of this section shall be deemed guilty of a 
misdemeanor and upon conviction shall be fined in any sum not less 
ea one hundred dollars ($100) nor more than five hundred dollars 
($500). 
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Publisher’s Notes. Acts 1897, No. 53, 
§ 3, 1s also codified as § 23-17-110. 


History. Acts 1897, No. 53, §§ 3, 5, p. 
72; C. & M. Dig., §§ 873, 875, 10250a; 
Pope’s Dig., §§ 1077, 1079, 14260; A.S.A. 
1947, §§ 73-1404, 73-1406. 


23-4-605. Railroads and express companies — Overcharging 
prohibited. 


(a) All agents of railroad and express companies doing business in 
this state are prohibited from charging, collecting, or receiving pay for 
any goods, wares, packages, merchandise, or any article whatever that 
may be sent or received by or through their respective offices in excess 
of the regular rates charged for those articles. 

(b) Any person who violates the provisions of subsection (a) of this 
section shall be deemed guilty of a misdemeanor and upon conviction 
shall be fined in any sum not less than one hundred dollars ($100) nor 
more than five hundred dollars ($500). 


History. Acts 1897, No. 53, §§ 1, 4, p. 
2 OC. Se MiisDig. 388 872.5874.) 10250a: 


Pope’s Dig., §§ 1076, 1078, 14260; A.S.A. 
1947, §§ 73-1402, 73-1405. 


23-4-606. Continuous railroad lines. 


(a) In all cases where there is, by physical connection of railroads, a 
continuous line of railway communication between railroad stations 
within this state, whether such stations are on railroads operated by 
one and the same company or corporation or on railroads operated by 
different and independent companies or corporations, it shall be the 
duty of the Arkansas State Highway and Transportation Department, 
to and from such stations, to make just and reasonable rates for freight, 
express, and passenger traffic, to be observed by all persons, companies, 
or corporations operating any railroad or engaged in transporting 
persons or property as express or freight in this state. 

(b)(1) All persons, companies, or corporations operating any railroad 
in this state that forms part of a continuous line of railroad communi- 
cation to any point in this state shall issue through-passenger tickets 
and check baggage through to and from points on the continuous line of 
- communication at through-rates and fares. 

(2) All freight and traffic carried wholly within this state to and from 
stations on lines of continuous carriage aforesaid shall be waybilled 
through at through-rates and tolls from point of departure to point of 
arrival without being rebilled at junction points. In cases of carload 
freights, the forwarding carrier shall receive and forward the same in 
cars in which the freight is tendered without breaking bulk of package. 


History. Acts 1903, No. 130, §§ 2, 3, p. 
218; C. & M. Dig., §§ 860, 1646; Pope’s 
Dig., §§ 1064, 1967; A.S.A. 1947, §§ 73- 
1408, 73-1409. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 


this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_abol- 
ished and replaced by the Transportation 


23-4-607 


Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 
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Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Authority of Commission. 

The Corporation Commission could pre- 
vent the restrictive routing of oil products 
to specified carriers, adopted to enable the 
initial carrier to receive a larger propor- 
tion of revenue from such haul, as such 


restrictive routing would enable the ini- 
tial carrier to make the joint rate and to 
determine the proportion of revenue it 
should receive. Missouri Pac. R.R. v. Ar- 
kansas Corp. Comm’n, 189 Ark. 419, 72 
S.W.2d 1047 (1934). 


23-4-607. Connecting railroad lines — Division of charges. 


If any two (2) or more connecting lines of railroad in this state fail to 


agree upon a fair and just division of the charges arising from the 
transportation of freights, passengers, or cars over their lines, the 
Arkansas State Highway and Transportation Department shall make 
the division and shall fix the pro rata part of such charges to be received 


by each of the connecting lines. 


History. Acts 1903, No. 130, § 4, p. 
218; C. & M. Dig., § 1647; Pope’s Dig., 
§ 1968: A.S.A. 1947, § 73-1410. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Authority of Commission. 

The Corporation Commission could pre- 
vent the restrictive routing of oil products 
to specified carriers, adopted to enable the 
initial carrier to receive a larger propor- 
tion of revenue from such haul, as such 


restrictive routing would enable the ini- 
tial carrier to make the joint rate and to 
determine the proportion of revenue it 
should receive. Missouri Pac. R.R. v. Ar- 
kansas Corp. Comm’n, 189 Ark. 419, 72 
S.W.2d 1047 (1934). 
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23-4-608. Penalties for violations of §§ 23-4-606 and 23-4-607 — 
Actions to recover penalties. 


(a) If any person or corporation operating a railroad or express 
company in this state, or any receiver, trustee, or lessee of any such 
person or corporation, violates any of the provisions of §§ 23-4-606 and 
23-4-607, or aids or abets therein, or violates the tariff of charges as 
fixed by the Arkansas State Highway and Transportation Department 
or any of the rules regarding railroads or express companies as made by 
the department, and for which there is no other penalty prescribed in 
8§ 23-4-606 and 23-4-607, then the person or corporation, receiver, 
trustee, or lessee shall be liable to a penalty of not less than five 
hundred dollars ($500) nor more than three thousand dollars ($3000) 
for each violation of §§ 23-4-606 and 23-4-607, or such tariff of charges 
or rules and regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which the violation may 
occur. 

(2)(A) The department shall institute that action and actions for the 

recovery of the penalties prescribed in §§ 23-4-606 and 23-4-607 

through the prosecuting attorney of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit who shall be allowed a fee therefor to be fixed 
by the court not to exceed twenty-five percent (25%) of the amount 
collected. In such a case, the prosecuting attorney shall not interfere. 
(3) No action for the recovery of penalties shall be dismissed or 

compromised without the consent of the court and of the department. 

(c) In all trials of cases brought for a violation of any tariff charges by 
the department, it may be shown in defense that the tariff so fixed was 
unjust. 

(d) Nothing in this section shall be so construed as to in any manner 
interfere with any action for damages which may be provided by law. 


History. Acts 1903, No. 130, § 5, p. 
218; A.S.A. 1947, §§ 73-1414, 73-1414n. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-4-609. Connecting railroad lines under one management. 


(a) Where in this state two (2) or more connecting lines of railroad 
are operated by, or under, one (1) management or company, or where the 
majority of the stock of each of two (2) or more railroad companies 
whose tracks connect is owned or controlled, either directly or indi- 
rectly, by any one (1) of these companies, the lines of railroad of all these 
companies, in respect to the application and making of rates within the 
meaning and intent of §§ 23-4-601, 23-4-602, 23-4-608 — 23-4-610, 
23-4-615, 23-4-706, 23-10-301, and 23-11-101 shall be considered as 
constituting but one and the same railroad. 

(b) Rates for the carriage of freight or passengers over these rail- 
roads or any portion of them shall be computed upon a continuous- 
mileage basis, the same as upon the line of a single railroad company, 
whether these railroads have separate boards of directors or not. 

(c) The Arkansas State Highway and Transportation Department 
shall have the power to fix different rates for different lines bearing the 
relation to each other described in this section whenever it finds such 
action necessary to do justice. 


History. Acts 1907, No. 422, § 1, p. 
1137; C. & M. Dig., § 861; Pope’s Dig., 
§ 1065; A.S.A. 1947, § 73-1411. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-610. Railroads — Through-freight rates and regulations. 


(a) The Arkansas State Highway and Transportation Department 
shall have power, and it is its duty, to investigate all through-freight 
rates and regulations on railroads in Arkansas. 

(b)(1) When the through-freight rates and regulations are, in the 


opinion of the department, excessive or levied in violation of the 
interstate commerce law or the rules and regulations of the Interstate 
Commerce Commission [abolished], the officials of the railroads are to 
be notified of the facts and requested to reduce the rates or make the 
proper correction, as the case may be. 

(2) When the rates are not changed or the proper corrections are not 
made according to the request of the department, the department is to 
notify the Interstate Commerce Commission [abolished] and to apply to 
it for relief. 
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History. Acts 1907, No. 422, § 2, p. 
1137; C. & M. Dig., § 1630; Pope’s Dig., 
§ 1952; A.S.A. 1947, § 73-1412. 

A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 1538, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
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(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-611. Railroads — Short lines. 


(a) Railroad companies having roads not exceeding fifty (50) miles in 
length may charge for loading, carrying, and unloading freights at a 
rate of not more than forty cents (40¢) per one hundred pounds (100 
lbs.) for any distance. 

(b)(1) The rates charged by any company may be reduced by the 
Arkansas State Highway and Transportation Department whenever it 
appears that the net annual profits of the company exceed ten percent 
(10%) of the amount of capital actually invested. 

(2) However, the rates shall not be reduced so as to reduce the net 
annual profits of such a company below ten percent (10%) of the amount 
of its capital actually invested. 

(c)(1) If any railroad company shall charge more than the rates 
named in this section, the person paying the charges may recover from 
that railroad company five (5) times the sum so charged, together with 
the costs of the action, by action before a justice of the peace or other 


court having jurisdiction. 


(2) Service of summons in such an action may be made by delivering 
a copy of the summons to any agent of the company. 


History. Acts 1881, No. 42, §§ 1-3, p. 
78; C. & M. Dig., §§ 869-871; Pope’s Dig., 
§§ 1073-1075; A.S.A. 1947, §§ 73-1421 — 
73-1423. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 


No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 
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23-4-612. Railroads — Switching charges on coal cars. 


(a) When any railroad in Arkansas moves coal in car lots from one (1) 
switch or spur on its line to a connecting line and the distance is not 
more than two and one-half (24) miles, it shall be allowed to charge and 
collect for such services three dollars ($3.00) per car. 

(b) If the railroad company performing the service described in 
subsection (a) of this section also furnishes the car in which the freight 
is loaded, it shall be permitted to charge and collect ten cents (10¢) per 
ton for the service so rendered. 

(c) This section shall not apply to switch limits of cities of the first 
and second class. 

(d) Any railroad company violating the provisions of this section 
shall be punished as is provided in § 23-4-706. 


History. Acts 1909, No. 71, §§ 1-3, p. § 1072; A.\S.A. 1947, §§ 73-1424 — 73- 
185; C. & M. Dig., § 868; Pope’s Dig., 1426. 


23-4-613. Railroads — Bills of lading. 


(a) It shall be unlawful for any railroad company in this state or its 
officers, agents, or employees to charge and collect or to endeavor to 
charge and collect from the owner, agent, or consignee of any freight, 
goods, wares, or merchandise of any kind or character whatever, a 
greater sum for transporting the freight, goods, wares, or merchandise 
than is specified in the bill of lading. 

(b) Any railroad company, its officers, agents, or employees having 
possession of any goods, wares, or merchandise of any kind or character 
whatever shall deliver the goods, wares, or merchandise to the owner, 
his or her agent, or consignee upon payment of the freight charges as 
shown by the bill of lading. 

(c) Any railroad company, its officers, agents, or employees that 
refuse to deliver to the owner, agent, or consignee any freight, goods, 
wares, or merchandise of any kind or character whatever upon the 
payment, or tender of payment, of the freight charges due as shown by 
the bill of lading shall be liable in damages to the owner of the freight, 
goods, wares, or merchandise to an amount equal the amount of the 
freight charges for every day the freight, goods, wares, or merchandise 
is held after payment or tender of payment of the charges due as shown 
by the bill of lading, with the amount to be recovered in any court of 
competent jurisdiction. 


History. Acts 1885, No. 31, §§ 1-3, p. §§ 1067-1069; A.S.A. 1947, §§ 73-1427 — 
35; C. & M. Dig., §§ 863-865; Pope’s Dig., 73-1429. 
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CASE NOTES 


ANALYSIS 


Constitutionality. 
Liability. 
Tender of Charges. 


Constitutionality. 

This section is constitutional. Little 
Rock & Fort Smith Ry. v. Hanniford, 49 
Ark. 291, 5 S.W. 294 (1887). 


Liability. 

This section does not apply to a com- 
pany not a party to the bill of lading which 
has not carried the goods under the bill of 
lading and has neither authorized nor 
accepted it. Loewenberg v. Arkansas & La. 
Ry., 56 Ark. 489, 19 S.W. 1051 (1892); St. 


Louis, Iron Mountain & S. Ry. v. Gibson, 
68 Ark. 34, 56 S.W. 268 (1900). 


Tender of Charges. 

The entire amount of freight charges for 
a single shipment must be tendered before 
any part of the goods can be demanded. 
St. Louis, Ark. & Tex. Ry. v. Johnson, 53 
Ark. 282, 13 S.W. 1096 (1890); Kansas 
City S. Ry. v. Tonn, 102 Ark. 20, 143 S.W. 
HILATII2): 

Where bill of lading does not show all 
charges that are legally demandable by 
carrier, the statutory penalty is not recov- 
erable upon failure to deliver when tender 
of amount shown by bill of lading is made. 
Fordyce v. Johnson, 56 Ark. 430, 19 S.W. 
1050 (1892). 


23-4-614. Railroads — Freight rates on crushed stone, sand, and 
gravel. 


(a) The maximum rates which any corporation, officer of court, 
trustee, person, or association of persons operating any railroad line in 
this state shall be authorized to charge or collect for the transportation 
by freight from any point within this state to any other point within this 
state of loads of crushed stone, sand, or gravel in carload lots, shall be 
as follows: 

(1) Twenty-five (25) miles and under, forty cents (40¢) per ton; 

(2) Up to and including fifty (50) miles and over twenty-five (25) 
miles, fifty cents (50¢) per ton; 

(3) Up to and including seventy-five (75) miles and over fifty (50) 
miles, sixty cents (60¢) per ton; 

(4) Up to and including one hundred (100) miles and over seventy- 
five (75) miles, seventy cents (70¢) per ton; 

(5) Up to and including one hundred fifty (150) miles and over one 
hundred (100) miles, eighty cents (80¢) per ton; 

(6) Up to and including two hundred (200) miles and over one 
hundred fifty (150) miles, one dollar ($1.00) per ton; 

(7) Up to and including two hundred fifty (250) miles and over two 
hundred (200) miles, one dollar and fifty cents ($1.50) per ton; 

(8) Up to and including three hundred (300) miles and over two 
hundred fifty (250) miles, one dollar and forty cents ($1.40) per ton; and 

(9) Up to and including four hundred (400) miles and over three 
hundred (300) miles, one dollar and sixty cents ($1.60) per ton. 

(b) When shipments are transported over two (2) lines of railroad, an 
additional charge of thirty cents (30¢) per ton may be made and, when 
transported over three (3) or more lines, an additional charge of forty 
cents (40¢) per ton may be made. 

(c) A ton, for the purpose of this section, shall be deemed to be two 
thousand pounds (2,000 lbs.). 
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(d)(1) The minimum weight upon which the rates shall be calculated 
shall be the marked capacity of the car in which the shipment is loaded. 

(2) However, when the shipper orders a smaller capacity and when 
the carrier, for its own convenience, places a larger capacity car, then in 
such cases the carrier shall not charge or collect freight on any greater 
weight than that actually loaded in the car, except that the weight 
charged for shall not be less than the marked loading capacity of the car 
ordered by the shipper. 

(3) In every case in which a larger car is placed for loading than is 
ordered by the shipper, the carrier billing same shall make proper 
notation both in the bill of lading and the waybill instructing the 
destination agent as to such fact, to the end that the freight may be 
calculated upon the basis herein provided and overcharges avoided. 

(e) However, the rates prescribed in this section shall apply only to 
crushed stone, sand, and gravel suitable for use in road building. In 
order to make the rate available, the shipper shall deliver to the carrier 
with each shipment a certificate to the effect that the crushed stone, 
sand, or gravel embraced in the shipment is suitable for and designed 
to be used in the construction of public highways in this state, and the 
consignee shall deliver to the carrier, upon receiving the shipment, a 
certificate of like effect. 

(f)(1) If any person or corporation operating any railroad in this 
state, or any receiver, trustee, or lessee of any such person or corpora- 
tion shall violate any provision of this section by charging a greater rate 
on any shipment or any commodity named in this section than is 
prescribed in this section, the person or corporation, receiver, trustee, or 
lessee shall be liable to a penalty of not less than five hundred dollars 
($500) nor more than three thousand dollars ($3,000) for each and every 
violation of this section. 

(2) The penalty may be recovered by an action brought in the name 
of the State of Arkansas in any county in which any portion of any line 
of railroad owned or operated by any such person or corporation, 
receiver, trustee, or lessee may be situated. 


History. Acts 1919, No. 185, §§ 1,2;C. §§ 1070, 1071; A.S.A. 1947, 73-1419, 73- 
& M. Dig., §§ 866, 867; Pope’s Dig., 1420. 


23-4-615. Railroads — Sleeping car tariffs. 


The Arkansas State Highway and Transportation Department is 
authorized and it is its duty to adopt, change, or make reasonable and 
just rates, charges, and regulations to govern and regulate sleeping car 
tariffs and service in order to correct abuses and prevent unjust 
discrimination and extortion in the rates for sleeping cars. 


History. Acts 1907, No. 422, § 4, p._ this section to the Arkansas Transporta- 
1137; C. & M. Dig., § 1634; Pope’s Dig., tion Commission have been changed to 
§ 1955; A.S.A. 1947, § 73-1413. the Arkansas State Highway and Trans- 

A.C.R.C. Notes. Pursuant to Acts 1989 portation Department. The Arkansas 
(1st Ex. Sess.), No. 153, § 2, references in Transportation Commission was _ abol- 
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ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 
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Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-616. Railroads — Additional charge for stopping at other 
than regular station. 


Any railroad company may charge the sum of twenty-five cents (25¢) 
for the carriage of any passenger who may get on or off a train at other 


than a regular station. 


History. Acts 1887, No. 129, § 1, p. 
227; C. & M. Dig., § 882; Pope’s Dig., 
§ 1084; A.S.A. 1947, § 73-1416. 


CASE NOTES 


Regular Station. 

A station at which a railroad company 
kept no regular agent but stopped its 
trains only when requested or signalled to 
do so, receiving passengers without tick- 


ets and freight without bills of lading, was 
not a “regular” station within this section. 
Clark v. Jonesboro, Lake City & E.R.R., 87 
Ark. 385, 112 S.W. 961 (1908). 


23-4-617. Railroads — Passengers without tickets. 


All passengers who may fail to procure regular fare tickets shall be 
transported over all railroads in this state at the same rate and price 
charged for regular fare tickets for the same service. 


History. Acts 1887, No. 129, §$ 1, p. 
227; C. & M. Dig., § 883; Pope’s Dig., 
§ 1085; A.S.A. 1947, § 73-1417. 


CASE NOTES 


ANALYSIS 


Passenger-Carrier Relationship. 
Rules of Railroad. 


Passenger-Carrier Relationship. 

The purchase of a ticket is not a prereq- 
uisite to the relationship of passenger and 
carrier under this section. St. Louis & 


S.F.R.R. v. Kilpatrick, 67 Ark. 47, 54 S.W. 
971, (1899). 


Rules of Railroad. 

A railroad company may make rules 
prohibiting passengers from entering 
trains without tickets. St. Louis Sw. Ry. v. 
Hammett, 98 Ark. 418, 136 S.W. 191 
(1917). 


23-4-618 
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23-4-618. Railroads — Ejection of passengers upon failure to 


pay fare. 


If any passenger shall refuse to pay his or her fare or toll, it shall be 
lawful for the conductor of the train and the servants of the corporation 
to put him or her out of the cars at any usual stopping place the 


conductor shall select. 


History. Acts 1868, No. 71, § 30, p. 
290; C. & M. Dig., § 881; Pope’s Dig., 
§ 1083; A.S.A. 1947, § 73-1418. 


CASE NOTES 


ANALYSIS 


Applicability. 
Damages. 

Hjection. 

Freight Trains. 
Partial Payment. 
Place of Ejectment. 


Applicability. 

This section is confined to passengers 
who refuse to pay their fares. Hobbs v. 
Texas & Pac. Ry., 49 Ark. 357, 5 S.W. 586 
(1887). 


Damages. 

Where passenger was expelled mile 
from station, he was entitled to damages 
for delay in completing journey, for time 
and trouble of having to walk back to 
station, and for such humiliation as he 
was made to undergo. Hot Springs R.R. v. 
Deloney, 65 Ark. 177, 45 S.W. 351 (1898). 

Where passenger, carried past his des- 
tination, was put off at point several hun- 
dred yards beyond a station and walked 
back three miles to his destination, he was 
not entitled to compensation for injuries 
suffered in such three-mile walk but only 
for his loss in walking back to the station. 
St. Louis, Iron Mountain & S. Ry. v. Wil- 
liams, 100 Ark. 356, 140 S.W. 141 (1911). 


Kjection. 

Where conductor informs passenger he 
must pay fare or get off and on the pas- 
senger’s refusal to pay, stops train for him 
to get off, he is justified in treating such 
conduct as an expulsion. Hot Springs R.R. 
v. Deloney, 65 Ark. 177, 45 S.W. 351 
(1898). 

Where a parent having a child with him 
refuses to pay the fare for such child, he 


may be ejected with the child though he 
had paid his own fare. St. Louis-S.F. Ry. v. 
Smith, 155 Ark. 519, 244 S.W. 741 (1923). 


Freight Trains. 

Where rule of company forbids passen- 
gers to ride on freight trains from ticket 
stations without a ticket, failure to pur- 
chase ticket before entering train 
amounts to a refusal to pay fare and 
passenger can be expelled only at usual 
stopping place. McCook v. Northrup, 65 
Ark. 225, 45 S.W. 547 (1898). 


Partial Payment. 

Where a passenger has been lawfully 
ejected from a railway train for nonpay- 
ment of fare, he cannot demand to be 
carried forward on the same train without 
paying the disputed fare and a purchase of 
a ticket at the point of ejection will not 
entitle him to readmission to the train, 
without payment for that portion of jour- 
ney already traveled. Chicago, Rock Is- 
land & Pac. Ry. v. Watkins, 117 Ark. 488, 
17.5 Siwe 15 GS). 


Place of Ejectment. 

Conductor cannot eject passenger for 
refusal to pay fare, except at usual stop- 
ping place, even though that would take 
him to his destination. St. Louis, Iron 
Mountain & S. Ry. v. Branch, 45 Ark. 524 
(1885). 

Even though passenger got on train at 
station where passengers were not taken, 
when conductor demanded his fare he was 
treating him as a passenger and not as a 
trespasser and could not eject him except 
at a regular stopping place. Kansas City, 
Pittsburg & Gulf Ry. v. Holden, 66 Ark. 
602, 53 S.W. 45 (1899). 
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23-4-619. Railroads — Rate reductions. 


When any railroad shall be opened for use, the General Assembly 
may, from time to time, alter or reduce the rates of toll, fare, freights, or 
other profits upon the road. However, the rates shall not be so reduced 
without the consent of the corporation as to produce, with the profits, 
less than fifteen percent (15%) per annum on the capital actually paid 
in or, unless upon examination of the amounts received and expended to 
be made by him or her, the Secretary of State shall ascertain that the 
net income derived by the company from all sources for the year then 
last past shall have exceeded an annual income of fifteen percent (15%) 
upon the capital of the corporation actually paid in. 


History. Acts 1868, No. 71, § 29, p. 
290; C. & M. Dig., § 862; Pope’s Dig., 
§ 1066; A.S.A. 1947, § 73-1407. 


Publisher’s Notes. This section, inso- 
far as it applies to short line railroads, 
may be affected by § 23-4-611. 


23-4-620. Notice of rate changes. 


(a) Unless the Arkansas State Highway and Transportation Depart- 
ment otherwise orders, no public utility shall make any change in any 
rate duly established under this act except after thirty (30) days’ notice 
to the department. This notice shall plainly state the change proposed 
to be made in the rates then in force and the time when the changed 
rates will go into effect. 

(b) The utility shall also give notice of the proposed changes to other 
interested parties as the department in its discretion may direct. 

(c) The department, for good cause shown, may allow changes in 
rates without requiring the thirty (30) days’ notice, under such condi- 
tions as it may prescribe. All allowed changes shall be immediately 


indicated upon its schedules by the public utility. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; AS.A. 1947, § 73-217; reen. 
Acts 1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 


Acts 1987, No. 572. However, Acts 1989 
(ist Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as §§ 23-4-402 and 23-4-403. 


23-4-621 


Meaning of “this act”. Acts 1935, No. 
324, codified as §§ 14-200-101, 14-200- 
103 — 14-200-108, 14-200-111, 23-1-101 
— 23-1-112, 23-2-301, 23-2-303 — 23-2- 
308, 23-2-310, 23-2-312, 23-2-314 — 23-2- 
316, 23-2-402, 23-2-405, 23-2-408, 23-2- 
410 — 23-2-412, 23-2-414 — 23-2-421, 
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23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


CASE NOTES 


ANALYSIS 
Contents. 
Necessity of Filing. 
Notice. 
Contents. 


There is nothing fatal to a petition for a 
rate increase merely because the petition 
asks for more than is allowed on prelimi- 
nary hearing. Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956). 


Necessity of Filing. 

Where contract with United States pro- 
viding for reduction in retail rates upon 
approval by the commission was filed with 
the commission there was not sufficient 
compliance with the contract, since to 
obtain the lower rates the company was 
required to file a new rate schedule with 
the commission. United States v. Arkan- 


sas Power & Light Co., 165 F.2d 354 (8th 
Cir. 1948). 


Notice. 

The only discretion the commission has 
in connection with the giving of notice as 
to change in rates is to require the utility 
to give notice to one or more of the inter- 
ested parties enumerated in § 23-3-119, it 
being important to bear in mind that the 
procedure under this section apparently 
envisions a full scale rate of hearing which 
might involve months and the expendi- 
ture of thousands of dollars. City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962). 

Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 584 F. Supp. 1087 (E.D. Ark. 
1984); Walnut Hill Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 17 Ark. App. 259, 709 
S.W.2d 96 (1986). 


23-4-621. Rate changes to be reflected in schedules. 


All proposed changes shall be shown by filing new schedules or shall 
be plainly indicated upon schedules filed and in force at the time and 


kept open to public inspection. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; AS.A. 1947, § 73-217; reen. 
Acts 1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 


Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-404. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 


235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
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Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-622. Investigation of rate changes. 


Whenever there is filed with the Arkansas State Highway and 
Transportation Department by any public utility any schedule stating a 
new rate, the department, either upon complaint or upon its own 
motion and upon reasonable notice, may enter upon any investigation 


concerning the lawfulness of the rates. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; 
1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
OL: 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-405. 


CASE NOTES 


Commission’s Authority. 

It was the duty of the commission when 
utility company sought an increase in 
rates to determine whether the company 
was entitled to any increase in order to 
earn a fair return on its invested capital. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956) (decision prior to cre- 
ation of Arkansas Transportation Com- 
mission). 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-623. Suspension of proposed rates. 


Pending its investigation and the decision thereon, the Arkansas 
State Highway and Transportation Department by written order at any 
time before the new rate becomes effective may suspend the operation 
of the rate. However, the suspension shall not be for a longer period 
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than nine (9) months beyond the time when the rate would otherwise go 
into effect. Any order initially suspending the rate shall set a specific 


date for the commencement of a hearing inquiring into the rate 


requested unless waived by the applicant utility. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 1; A.S.A. 
1947, § 73-217; reen. Acts 1987, No. 994, 
§ 1. 
A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-407. 


CASE NOTES 


Purpose. 

Because the investigation and consider- 
ation of rate applications can become such 
a complex and time consuming procedure, 
the General Assembly has given the com- 
mission the authority to suspend the col- 
lection of proposed rate increases for up to 
a specified period during the time the 
commission is deliberating on the applica- 
tion, a provision obviously designed to 
protect the public from the collection of 


rate increases which the commission later 
determines to be unwarranted. Arkansas 
Pub. Serv. Comm’n v. Yelcot Tel. Co., 266 
Ark. 365, 585 S.W.2d 362 (1979). 

Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 584 F. Supp. 1087 (E.D. Ark. 
1984). 


23-4-624. Interim implementation of suspended rates. 


(a) If the public utility contends that an immediate and impelling 


necessity exists for the requested rate increase, a petition may be filed 
with the Arkansas State Highway and Transportation Department 
narrating the alleged circumstances and requesting a hearing on the 
petition. 

(b) The hearing must commence within thirty (80) days from the 
date of the filing of the petition or at such subsequent time as may be 
mutually agreeable to the department and the utility. 

(c) If the department finds at the hearing that there is substantial 
merit to the allegations of the utility’s claims, the department may 


211 REGULATION OF RATES AND CHARGES GENERALLY 23-4-624 
permit all or a portion of the rate to become effective if there is filed with 
the department a bond to be approved by it, payable to the State of 
Arkansas in such amount and with such sufficient security to insure the 
prompt payment of any damages or refunds, with interest, to the 
persons entitled thereto if the rate so put into effect is finally deter- 
mined to be excessive or if there is substituted for the bond other 
arrangements satisfactory to the department for the protection of the 
parties interested. 

(d) The findings of the department relative to the petition of the 
utility for the immediate and impelling necessity for relief shall be 
issued on or before the sixtieth day following the date of filing of the 


petition. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (ist Ex. Sess.), No. 30, § 1; 1985, No. 
523,§ 1;A.8.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67,§ 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 38, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-408. 


CASE NOTES 


ANALYSIS 


Bond. 
Commission’s Authority. 
Contest of Rate Increase. 


Bond. 

The terms of §§ 23-4-620 — 23-4-634 
are considered as if they were written into 
any bond filed under this section, and, in 
determining the extent of liability on the 
bond, the language of this section is con- 
trolling over the language of the bond. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 434 (1980). 


Commission’s Authority. 

Inclusion of requests both for rate in- 
crease and escalator clauses in one sched- 
ule upon petition of gas company for in- 
crease in consumption rate was not fatal 
to the power of the commission to allow 
the rate increase to go into effect under 
bond where it at the same time recited 
that the proposed escalator clauses were 
not to go into effect until further order of 
the commission. Aluminum Co. of 
America v. Arkansas Pub. Serv. Comm’n, 
226 Ark. 343, 289 S.W.2d 889 (1956). 

Under petition for rate increase by gas 
company, the company had the right when 
it filed its schedule to ask that its monthly 


23-4-625 


consumption rate go into effect under 
bond and that proposed escalator clauses 
be considered on final hearing under § 23- 
4-108. Aluminum Co. of America v. Arkan- 
sas Pub. Serv. Comm’n, 226 Ark. 343, 289 
S.W.2d 889 (1956). 


Contest of Rate Increase. 

Where the customers and ratepayers 
had been allowed to intervene in rate 
increase proceedings before the Arkansas 
Public Service Commission, they had a 
full and adequate opportunity to contest 
the proposed rate increase and its statu- 
tory basis; and, therefore, the circuit court 
had no jurisdiction over a subsequent 
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class action suit brought by the customers 
of the utility, in which they alleged that 
part of this section was unconstitutional 
in that it allows a utility to collect a 
requested rate increase under bond. Okla- 
homa Gas & Elec. Co. v. Lankford, 278 
Ark. 595, 648 S.W.2d 65 (1983). 

Cited: City of El Dorado v. Arkansas 
Pub. Serv. Comm’n, 235 Ark. 812, 362 
S.W.2d 680 (1962); Arkansas Power & 
Light Co. v. Arkansas Pub. Serv. Comm’n, 
261 Ark. 184, 546 S.W.2d 720 (1977); 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 584 F. Supp. 1087 
(E.D. Ark. 1984). 


23-4-625. Rate increase not effective until final order. 


Unless the Arkansas State Highway and Transportation Department 
finds an immediate and impelling necessity exists or if the department 
fails to enter a timely order as provided in § 23-4-624, no public utility 
shall place any rate increase into effect until a final decision and order 


is made by the department. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 1; 1985, No. 
523,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 158, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-409. 


CASE NOTES 


Effective Date. 

Where order for increased rate went 
into effect on specified date, fact that 
company billed creditors one month in 
advance did not prevent rates from going 
into effect on specified date. City of Ft. 


Smith v. Southwestern Bell Tel. Co., 220 
Ark. 70, 247 S.W.2d 474 (1952). 

Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
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235 Ark. 812, 362 S.W.2d 680 (1962); Ar- S.W.2d 720 (1977); Southwestern Bell Tel. 
kansas Power & Light Co. v. Arkansas’ Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Pub. Serv. Comm’n, 261 Ark. 184, 546 Supp. 1087 (E.D. Ark. 1984). 


23-4-626. Authority of department to fix rates — Apportionment 
of increase. 


(a) If, after the investigation and hearing thereon, the Arkansas 
State Highway and Transportation Department finds the new rate to be 
unjust, unreasonable, discriminatory, or otherwise in violation of the 
law or rules of the department, it shall determine and fix the just and 
reasonable rate to be charged or applied by the utility for the service in 
question, from and after the time the new rate took effect. 

(b) Until rate schedules in compliance with the department’s order 
can be filed and approved, any rate increase allowed in the depart- 
ment’s order shall be apportioned among all classes of customers and 
shall become effective on all bills rendered thereafter through a 
temporary surcharge or other equitable means, as shall be prescribed in 


the order. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-410. 


CASE NOTES 
ANALYSIS Purpose. 
The General Assembly contemplated 
Purpose. that the investigation and hearing pursu- 
Appeals. ant to this section should be completed 


Due Process. 
Establishment of Rates. 
Judicial Review. 

Notice to Utility. 


and an order for a refund made during the 
six month suspension period. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 593 S.W.2d 434 


23-4-626 


(1980). 


Appeals. 

Consumer which did not appeal deci- 
sion granting a rate change within the 
required time could not collaterally attack 
the rate schedule as discriminatory in a 
circuit court action against the utility and 
the commission. Commercial Printing Co. 
v. Arkansas Power & Light Co., 250 Ark. 
461, 466 S.W.2d 261 (1971). 


Due Process. 

There was nothing in the record to in- 
dicate a denial in due process of action of 
commission in establishing a rate yielding 
a certain return to utility company upon 
application of company for increase in 
rates. Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 


Establishment of Rates. 

The commission is not bound by any 
formula or combination of formulas in 
fixing rates. Arkansas Power & Light Co. 
v. Arkansas Pub. Serv. Comm’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

Where utility company in its rate appli- 
cation chose the testing period for use in 
determining rates and the commission ac- 
cepted the company’s choice, the company 
could not question the use of such testing 
period. Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm/’n, 226 Ark. 
225, 289 S.W.2d 668 (1956). 

It was the duty of the commission when 
utility company sought an increase in 
rates to determine whether the company 
was entitled to any increase in order to 
earn a fair return on its invested capital. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

Upon application of utility company for 
increase in rates, refusal of commission to 
allow the average amount of work under 
construction during testing period to be 
included in rate base was not improper. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

Upon application of utility company for 
change in rates, commission was not 
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bound by previous order and could make 
changes in such order upon proper notice 
to the company so long as it did not invade 
the constitutional rights of the company. 
Arkansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 226 Ark. 225, 289 
S.W.2d 668 (1956). 

The test year to be used in setting 
utility rates is a matter lying within the 
discretion of the Arkansas Public Service 
Commission, although the commission 
should consider complete and accurate 
information with respect to a later period 
of time, when available, as a check on the 
continuing validity of the test year expe- 
rience in a period of rapid change. South- 
western Bell Tel. Co. v. Arkansas Pub. 
Serv. Comm’n, 267 Ark. 550, 593 S.W.2d 
434 (1980). 


Judicial Review. 

It is the result reached, not the method 
employed, that is controlling, and it is the 
theory but the impact of the rate order 
that counts in determining whether util- 
ity rates are just, reasonable, lawful and 
nondiscriminatory under this section; if 
the total effect of the rate order cannot be 
said to be unjust, unreasonable, unlawful 
or discriminatory, judicial inquiry is con- 
cluded, and infirmities in the method em- 
ployed rendered unimportant. Southwest- 
ern Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 267 Ark. 550, 593 S.W.2d 434 
(1980). 


Notice to Utility. 

The court interpreted the language of 
§ 23-4-108 to mean that once the commis- 
sion fixes a definite rate, it cannot lower 
the rate without giving notice to the util- 
ity and cannot raise the rate without 
notifying in some way the ratepayers. City 
of El Dorado v. Arkansas Pub. Serv. 
Comm’n, 235 Ark. 812, 362 S.W.2d 680 
(1962). 

Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm'n, 584 F. Supp. 1087 (E.D. Ark. 
1984). 
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23-4-627. Failure of department to reach timely decision — 
Conditional implementation of suspended rates. 


In the event no final rate determination has been made upon the 
schedule for new rates within ten (10) months after the date the 
schedule for new rates was filed with the Arkansas State Highway and 
Transportation Department, the public utility may put the suspended 
rate into effect for all bills rendered thereafter immediately upon the 
filing of a bond to be approved by the department payable to the State 
of Arkansas in such amount and with sufficient security to insure 
prompt payment of any refunds to the persons entitled thereto, includ- 
ing an interest rate as determined by the department not to exceed the 
maximum interest otherwise allowed by law, if the rate or rates so put 
into effect are finally determined to be excessive. There may be 
substituted for the bond other arrangements satisfactory to the depart- 


ment for the protection of the parties interested. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 1; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-411. 


CASE NOTES 


Refunds. 

The Arkansas Public Service Commis- 
sion had the power and the authority to 
order the refund of any rates collected 
during the suspension period which it 
ultimately found to be excessive, in spite 
of the time limitations in this section. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 4384 (1980). 

Where the Arkansas Public Service 
Commission could only suspend the op- 


eration of proposed new rates for the 
statutory period, the commission had no 
authority to order a refund of revenues 
collected on the basis of the telephone 
company’s proposed rates between the 
date of the expiration of the suspension 
order and the date of the commission 
order fixing the rates allowed; on the other 
hand, a refund of the collections made by 
the telephone company, between the date 
the company’s proposed tariffs were made 
effective under an “agreement and under- 


23-4-628 


taking” approved by the commission and 
the date that the period expired, could be 
ordered even though no valid rate order 
was entered by the commission within the 
time limitation on the power of suspen- 
sion. Southwestern Bell Tel. Co. v. Arkan- 
sas Pub. Serv. Comm’n, 267 Ark. 550, 593 
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Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 
Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 584 F. Supp. 1087 (B.D. Ark. 
1984). 


S.W.2d 434 (1980). 


23-4-628. Issuance of commission’s order — Rates to be col- 
lected. 


Notwithstanding any other provisions of this act, upon issuance of 
the findings and order of the Arkansas Public Service Commission as 
prescribed in § 23-2-421, no public utility subject to the order shall 
continue to collect any rates theretofore permitted to be collected under 
bond. The public utility shall be permitted to collect only those rates set 
in the order of the commission, and those rates shall be effective 
throughout any rehearing and judicial review proceedings permitted 


and prescribed in §§ 23-2-422 — 23-2-424. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 


1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Meaning of “this act”. See note to 
§ 23-4-620. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-629. Surcharge to collect rates increased by courts. 


(a) In the event that the rates set in the order of the Arkansas State 


Highway and Transportation Department subsequently are determined 
to have been inadequate, either on rehearing or in accordance with 
court decision on judicial review, the public utility subject to the order 
shall be entitled to impose a surcharge on the affected customers for 
collection of the increased rates that otherwise would have been 
collected during the period between the effective date of the initial order 
and the effective date of the rates as increased, together with interest as 
determined by the department at a rate not to exceed the maximum 
interest rate otherwise allowed by law. 
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(b) This surcharge shall be assessed over a period equal to the period 
between the date of the initial order and the effective date of the rates, 


as increased. 


(c) The surcharge shall be distributed among the affected customers 
in proportion to the amounts those customers were charged during the 
period between the date of the initial order and the effective date of the 


rates, as increased. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,§ 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-413. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm'n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-630. Refunds of excessive rate collections under bond. 


In the event a public utility shall have implemented under bond or 
other arrangements as a matter involving an immediate and impelling 
necessity pursuant to § 23-4-624 an amount which exceeds that al- 
lowed by the Arkansas State Highway and Transportation Department 
in its final order, the department shall order the immediate refund of 


the excessive bonded collections. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4,8 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 


911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
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tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
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ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-414. 


CASE NOTES 


Commission’s Authority. 

The Arkansas Public Service Commis- 
sion had the power and the authority to 
order the refund of any rates collected 
during the suspension period which it 
ultimately found to be excessive, in spite 
of the time limitations in this section. 
Southwestern Bell Tel. Co. v. Arkansas 
Pub. Serv. Comm’n, 267 Ark. 550, 593 
S.W.2d 434 (1980). 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-631. Refunds of excessive bonded collections — Order not 
stayed during rehearing. 


An application for rehearing pursuant to § 23-2-422 filed by a party 
agerieved by the final order of the Arkansas State Highway and 
Transportation Department shall not stay the effectiveness of the order 
as it pertains to refunds of excessive bonded collections. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987, No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 


the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
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‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 


REGULATION OF RATES AND CHARGES GENERALLY 23-4-632 


Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-415. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 


23-4-632. Surcharge to collect excessive refunds. 


In the event that the amount of refunds ordered by the Arkansas 
State Highway and Transportation Department in its final order is 
subsequently determined to have been excessive, either on rehearing or 
in accordance with a court decision on judicial review, the public utility 
subject to the order shall be entitled to impose an additional surcharge 
on the affected customers to recover that portion of the refunds to which 
it was entitled, together with interest as determined by the department 
at a rate not to exceed the maximum interest rate otherwise allowed by 
law. The surcharge shall be assessed over a period equal to the period 
between the date the rates were implemented under bond and the date 
of the department’s final order. The surcharge shall be distributed 
among the affected customers in proportion to the amount of refunds 


those customers received. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
1981 (1st Ex. Sess.), No. 30, § 2; 1983, No. 
911,§ 1;A.S.A. 1947, § 73-217; reen. Acts 
1987ANoy 99498 11 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-416. 
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CASE NOTES 


Bell Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 584 F. Supp. 1087 (E.D. Ark. 
1984). 


Cited: Arkansas Power & Light Co. v. 
Arkansas Pub. Serv. Comm’n, 261 Ark. 
184, 546 S.W.2d 720 (1977); Southwestern 


23-4-633. Petition for mandamus. 


If the Arkansas State Highway and Transportation Department 
order is not issued before the expiration of the period of suspension, the 
filed rates shall remain subject to refund as provided in § 23-4-630, but 
the applicant utility shall have the right to petition the Pulaski County 
Circuit Court for a writ of mandamus compelling the issuance of an 
order by the department within fifteen (15) days of the writ of 
mandamus issued by the Pulaski County Circuit Court. The petition 
shall be advanced on the docket above all other pending civil cases, and 
a hearing thereon shall be held within seven (7) days of the filing of the 
petition. The scope of review shall be limited to the issue of the failure 
of the department to act within the time limits provided for in this act. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 


Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 8, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-417. 

Meaning of “this act”. See note to 
§ 23-4-620. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El] 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 


kansas Power & Light Co. v. Arkansas 
Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984). 
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23-4-634. Suit to compel refunds — Proceeds. 


(a) If the public utility fails to make refunds within thirty (30) days 
after the effective date of the order requiring such refunds, the 
Arkansas State Highway and Transportation Department shall bring 
suit in the name of the State of Arkansas, for the use and benefits of all 
those entitled to a refund, in any court of competent jurisdiction and 
recover the amount of all refunds due together with interest thereon at 
a rate not to exceed the maximum rate otherwise allowed by law and all 
court costs. 

(b) No suit to recover the refunds shall be maintained unless 
instituted within two (2) years after the final determination. 

(c) The amount recovered shall be paid to the clerk of the court where 
the suit was pending. It shall be the clerk’s duty to distribute the 
amount recovered to the persons entitled thereto as directed by the 


order of judgment of the court. 


History. Acts 1935, No. 324, § 18; 
Pope’s Dig., § 2081; Acts 1955, No. 31, 
§ 1; 1975 (Extended Sess., 1976), No. 
1181, § 1; 1980 (2nd Ex. Sess.), No. 4, § 1; 
A.S.A. 1947, § 73-217; reen. Acts 1987, 
No. 994, § 1. 

A.C.R.C. Notes. This section was reen- 
acted by Acts 1987, No. 994, § 1. Acts 
1987, No. 834, provided that 1987 legisla- 
tion reenacting acts passed in the 1976 
Extended Session should not repeal any 
other 1987 legislation and that such other 
legislation would be controlling in the 
event of conflict. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 


Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. The provisions of 
this section, as applicable to the Arkansas 
Public Service Commission, are codified 
as § 23-4-418. 


CASE NOTES 


Cited: Aluminum Co. of America v. 
Arkansas Pub. Serv. Comm’n, 226 Ark. 
343, 289 S.W.2d 889 (1956); City of El 
Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962); Ar- 
kansas Power & Light Co. v. Arkansas 


Pub. Serv. Comm’n, 261 Ark. 184, 546 
S.W.2d 720 (1977); Southwestern Bell Tel. 
Co. v. Arkansas Pub. Serv. Comm’n, 584 F. 
Supp. 1087 (E.D. Ark. 1984); Walnut Hill 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
17 Ark. App. 259, 709 S.W.2d 96 (1986). 


23-4-635. Changes in rates by common Carriers. 


(a) No change shall be made in the rates, fares, and charges or joint 
rates, fares, and charges which have been filed with the Arkansas State 
Highway and Transportation Department and published by any com- 
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mon carrier in compliance with the requirements of § 23-4-110 except 
after thirty (30) days’ notice to the department and to the public. 

(b) The notice shall plainly state the changes proposed to be made in 
the schedule then in force and the time when the changed rates, fares, 
or charges will go into effect. 

(c) The proposed changes shall be shown by printing a new schedule 
or shall be plainly indicated upon the schedules in force at the time and 
kept open to public inspection. 

(d) The department, in its discretion and for good cause shown, may 
allow changes upon less notice than specified in this section or modify 
the requirements of this section in respect to publishing, posting, and 
filing of tariffs, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 

(e) The department is authorized to make suitable rules and regu- 
lations for the simplification of schedules of rates, fares, charges, and 
classifications and to permit, in the rules and regulations, the filing of 
an amendment of or change in any rate, fare, charge, or classification 
without filing a complete schedule covering rates, fares, charges, or 
classifications not changed, if, in its judgment, it is not inconsistent 


with the public interest. 


History. Acts 1937, No. 133, § 1; Pope’s 
Dig., § 2128; A.S.A. 1947, § 73-118. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 


23-4-636. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning the penalty for false reports re- 
garding receipt of money for transporta- 
tion, was repealed by Acts 2005, No. 1994, 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


§ 562. The section was derived from Acts 
1397 ,-No. 21, Sel piezo, cc ve loe 
§ 7136; Pope’s Dig., § 9122; A.S.A. 1947, 
§ 73-1430. 


23-4-637. Discriminatory interterritorial freight rates. 


(a) The Arkansas State Highway and Transportation Department is 


vested with authority to formulate and adopt plans for a complete and 
thorough study of and attack on interterritorial freight rates adversely 
affecting Arkansas. However, the plans shall be subject to approval by 
the Governor. 


223 REGULATION OF RATES AND CHARGES GENERALLY 23-4-637 

(b) The department is authorized to enter into contracts with rate 
experts, accountants, counsel, and others, taking into consideration the 
integrity, honesty, experience, training, and general fitness of those 
selected. 

(c) The department is authorized and directed, on behalf of the State 
of Arkansas and with approval by the Governor, to enter into agree- 
ments with other states, or associations of states or of governors or 
other authorized representatives of states, to institute, prosecute, or 
intervene in proceedings before the Interstate Commerce Commission 
[abolished] to remove freight rate discriminations against Arkansas 


and the southern and southwestern territories. 


History. Acts 1939, No. 107, §§ 1-3. 

A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 
(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 


ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (ist Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


SUBCHAPTER 7 — RAILROADS AND EXPRESS COMPANIES — ESTABLISHING 
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Effective Dates. Acts 1899, No. 53, 
§ 31: effective on passage. 


RESEARCH REFERENCES 


Am. Jur. 13 Am. Jur. 2d, Carriers, 
§ 141 et seq. 
C.J.S. 13 C.J.S., Carriers, § 135 et seq. 


23-4-701. Definition. 


As used in this act, unless the context otherwise requires, “engaged in 
transporting persons or property” shall be held to include all carriers of 
property by railroad, whether the carriers are designated as freight or 
express. 


History. Acts 1899, No. 53, § 24, p. 82; 58, codified as §§ 23-2-110, 23-2-414, 23- 
C.& M. Dig., § 1622; Pope’s Dig.,§ 1944; 4-608, 23-4-701 — 23-4-720, 23-11-1083, 
A.S.A. 1947, § 73-1523. 23-11-104. 

Meaning of “this act”. Acts 1899, No. 


23-4-702. Application of Acts 1899, No. 53. 


(a) All the provisions of this act shall apply to and include all 
persons, companies, or corporations carrying property on any railroad 
as express matter and known as express companies, as fully as if the 
persons, companies, or corporations were specially named and desig- 
nated in this act. 

(b) All the provisions of this act shall apply to all property and all the 
services in and about the transportation thereof on one (1) actually or 
substantially continuous carriage, or a part thereof, and to the compen- 
sation therefor, whether the property is carried wholly on one (1) 
railroad or partly on several railroads and whether the services are 
performed or compensation paid or received by, or to, one (1) person or 
corporation, alone, or in connection with another or other persons or 
corporations. 


History. Acts 1899, No. 53, §§ 10, 24, p. Meaning of “this act”. See note to 
82; C. & M. Dig., §§ 877, 1622; Pope’s § 23-4-701. 
Dig., §§ 1081, 1944; A.S.A. 1947, §§ 73- 
1514, 73-1523. 


CASE NOTES 


Cited: Myar v. St. Louis Sw. Ry., 71 
Ark. 552, 76 S.W. 557 (1908). 
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23-4-703. Acts 1899, No. 53, not applicable to interstate traffic. 


The provisions of this act shall not be construed as to require the 
Arkansas State Highway and Transportation Department to investi- 
gate or call upon any railroad or express company for its schedule or 
tariff of charges in the transportation of passengers or property from 
any point wholly outside of this state or to in any way interfere with 


such rates or charges. 


History. Acts 1899, No. 53, § 20, p. 82; 
C.& M. Dig., § 1629; Pope’s Dig., § 1951; 
A.S.A. 1947, § 73-1520. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Meaning of “this act”. See note to 





and the agency and transferred their pow- § 23-4-701. 


23-4-704. Remedies cumulative. 


The remedies given by this act shall be regarded as cumulative. This 
act shall not be construed as repealing any statute giving such 
remedies. 


History. Acts 1899, No. 58, § 30, p. 82; 
A.S.A. 1947, § 73-1526. 


Meaning of “this act”. See note to 
§ 23-4-701. 


23-4-705. Violations — Double damages for violations — Actions 
to recover damages — Joinder of actions. 


(a) Each and every act, matter, or thing in this act declared to be 
unlawful is prohibited. 

(b) In case any person or corporation as defined in this act who, while 
engaged in the transportation of persons or property, shall do, or permit 
to be done, any act, matter, or thing in this act required to be done, or 
shall be guilty of any of the violations of any of the provisions of this act, 
then that person or corporation shall be held to pay to the person, firm, 
or corporation injured an amount which is double the amount of 
damages so sustained, plus all costs. The amount shall be recovered by 
the person, firm, or corporation so damaged in any court having 
jurisdiction of the amount, where the person or corporation causing the 
damage can be found or has an agent or place of business. 

(c) No action for damages shall be sustained unless brought within 
one (1) year after the cause of action or within one (1) year after the 
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party complaining shall have come to the knowledge of his or her right 


of action. 


(d) As many causes of action as may have accrued within the year to 
any one (1) person, firm, or company may be joined in the same suit or 


complaint. 


History. Acts 1899, No. 53, § 14, p. 82; 
C. & M. Dig., § 1007; Pope’s Dig., § 1216; 
A.S.A. 1947, § 73-1517. 


Meaning of “this act”. See note to 
§ 23-4-701. 


CASE NOTES 


ANALYSIS 


Discrimination. 
Limitations Period. 


Discrimination. 

A carrier is liable for double damage on 
account of unlawful discrimination under 
§ 23-10-410. Missouri Pac. R.R. v. Kirten 
Gravel Co., 184 Ark. 1024, 44 S.W.2d 674 
(1931). 


Limitations Period. 

Where original complaint making alle- 
gations authorizing recovery of double 
damages for unlawful discrimination be- 
tween shippers was filed within statutory 
period, an amendment filed later specifi- 
cally asking for double damages was not 
barred by this section. Missouri Pac. R.R. 
v. Kirten Gravel Co., 184 Ark. 1024, 44 
S.W.2d 674 (1931). 


23-4-706. Penalties — Actions to recover. 


(a) If any person or corporation operating a railroad or express 
company in this state, or any receiver, trustee, or lessee of any such 
person or corporation, violates any of the provisions of this act or aids 
or abets, or violates the tariff of charges as fixed by the Arkansas State 
Highway and Transportation Department or any of the rules regarding 
railroads or express companies as made by the department and for 
which there is no other penalty prescribed in this act, then the person 
or corporation, receiver, trustee, or lessee shall be liable to a penalty of 
not less than five hundred dollars ($500) nor more than three thousand 
dollars ($3,000) for each violation of this act or such tariff of charges or 
rules and regulations. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which the violation may 
occur. 

(2)(A) The department shall institute the action, and actions for the 

recovery of the penalties prescribed in this act, through the prosecut- 

ing attorney of the proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney shall neglect for fifteen (15) days 
after notice to bring suit, the department may employ some other 
attorney at law to bring the suit who shall be allowed a fee therefor 
to be fixed by the court but not to exceed twenty-five percent (25%) of 
the amount collected. In such a case, the prosecuting attorney shall 
not interfere. 
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(3) No such suit shall be dismissed or compromised without the 
consent of the court and of the department. 

(c) In all trials of cases brought for a violation of any tariff charges by 
the department, it may be shown in defense that the tariff so fixed was 
unjust. Nothing in this section shall be so construed as to in any 
manner interfere with the action for damages as provided in § 23-4- 


705. 


History. Acts 1899, No. 53, § 18, p. 82; 
A.S.A. 1947, §§ 73-1414, 73-1414n. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, 8§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 


Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. For construction of 
this section, see § 23-4-601. 

Meaning of “this act”. See note to 
§ 23-4-701. 


23-4-707. Rate schedules. 


(a) All persons or corporations engaged in the transportation of 
passengers or property shall and are required to keep posted up at 
every depot under the control of or in use by those persons or 
corporations, in a conspicuous place therein, plainly and legibly printed 
schedules which shall state: 

(1) The different kinds and classes of property to be carried; 

(2) The different places between which property shall be carried; and 

(3) The rate of freight or express charges for carriage between such 
places and for all services connected with the transportation of such 
property from the time of its receipt until it is delivered or forwarded. 

(b)(1) The schedules shall be posted for at least five (5) days before 
the schedule shall go into effect, and the schedule shall remain in force 
until another schedule shall, as aforesaid, be posted. 

(2) However, at such points where freight or express are subject to 
competition by water routes not controlled by this act nor complying 
with its provisions, the schedule provided for in this section may be 
posted and go into immediate effect. 

(c) Every person or corporation engaged in the transportation of 
passengers or property shall receive, load, unload, transport, store, and 
deliver to the consignee of the property any and all of it offered for 
shipment, whether as freight or express matter, and these services shall 
be done at and for charges not greater than those specified in the 
schedule as may at that time be in force. The person or corporation 
shall, on demand, issue to shippers duplicate freight or express receipts 
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which shall state the class of freight shipped, the weight, and the 


charges. 


History. Acts 1899, No. 53, § 10, p. 82; 
C. & M. Dig., § 877; Pope’s Dig., § 1081; 
A.S.A. 1947, § 73-1514. 


Meaning of “this act”. See note to 
§ 23-4-701. 


CASE NOTES 


Duty of Carrier. 

A carrier must receive property when 
tendered for shipment and issue bills of 
lading therefor, even though on account of 
temporary congestion of freight, the car- 
rier has insufficient station facilities for 


taking care of property. St. Louis, Iron 
Mountain & S. Ry. v. State, 84 Ark. 150, 
104 S.W. 1106 (1907). 

Cited: Myar v. St. Louis Sw. Ry., 71 
Ark. 552, 76 S.W. 557 (1903). 


23-4-708. Rate sheets and tariff charges furnished department 


by railroads. 


(a) Every person or corporation operating any railroad or express 


business in this state is required to furnish the Arkansas State 
Highway and Transportation Department, within fifteen (15) days after 
notice to do so, with the rate sheet and tariff charges for transportation 
of every kind over the railroad. 

(b) The department shall fix rates and tariffs of charges accordingly 
for those express companies and railroads, the officers of which fail to 
furnish rate sheets or tariffs of charges as required in subsection (a) of 


this section. 


History. Acts 1899, No. 53, § 9, p. 82; 
C.& M. Dig., § 1627; Pope’s Dig., § 1949; 
A.S.A. 1947, § 73-1518. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-4-709. Rate-making procedure. 
(a) It shall be the duty of the Arkansas State Highway and Trans- 


portation Department to: 


(1) Examine and revise the rate sheet and tariff charges for freight or 
express matter for each railroad in this state; 
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(2) Determine whether or not, and in what manner, if any, the 
charges and rates are more than just and reasonable compensation for 
the services rendered; and 

(3) Determine whether or not and in what manner, if any, such 
charges and rates are in violation of any of the provisions of this act. 

(b) The department: 

(1) Will make reasonable and just rates of freight, express, and 
passenger tariffs to be observed by all persons and corporations 
operating any railroad or engaged in transporting persons or property 
as express or freight in this state; 

(2) Shall make rules and regulations as to charges at any and all 
points for the necessary hauling and delivering of express and freight; 
and 

(3) Will regulate rates and charges for such services on all railroads 
as, in their judgment, justice to the public and the person or corporation 
requires and by regulation make the rates and charges conform to the 
requirements of this act. 

(c) The department, in making such rules and regulations, shall first 
give the person or corporation to be affected notice to appear and show 
cause, if it can, why no change should be made in the rates then in force 
and shall take into consideration the character and nature of the 
service to be performed, the entire earnings of any railroad or express 
company, the expense of operating the railroad or express company, and 
the income and value thereof. 

(d) When any tariff of charges is corrected and approved, the 
department shall append a certificate of its approval to the tariff of 
charges and give notice thereof to any officer or agent of the railroad or 
express company to be affected thereby. The tariff of charges shall be 
kept posted for at least five (5) days before the tariff and charges shall 
go into effect. 

(e) The department shall not alter or change any tariff of charges so 
approved by it except upon ten (10) days’ notice in writing to the person 
or corporation operating the express company or railroad to be affected 
by the change, giving the person or corporation an opportunity to be 
heard. The notice is to be given by delivering a copy thereof to any 
officer or agent of the person or corporation. 


History. Acts 1899, No. 53, § 9, p. 82; 
C. & M. Dig., § 1627; Pope’s Dig., § 1949; 
A.S.A. 1947, § 73-1513. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 


No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
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Meaning of “this act”. See note to 


§ 23-4-701. 


and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-710. Discrimination in passenger or freight rates or ser- 
vices prohibited. 


(a) It shall be unlawful for any person or corporation engaged alone 
or associated with others in the transportation of passengers or 
property by railroad in this state, as freight or express, directly or 
indirectly, to demand or receive from any person, firm, company, or 
corporation any greater or lesser rate or amount of compensation than 
is demanded or received from any other person, firm, company, or 
corporation for substantially similar and contemporaneous services. 
Nor shall any person or corporation allow any person, firm, company, or 
corporation, directly or indirectly, any rebate, drawback, or other 
advantage in any form, or to make any preference in furnishing cars or 
motive power. 

(b) All persons or corporations engaged as specified in subsection (a) 
of this section shall furnish, without discrimination or delay, equal and 
sufficient facilities for the transportation of passengers, the receiving, 
loading and unloading, storing, carriage, and delivery of all property of 
a like character carried by him or her, them, or it. The persons or 
corporations shall perform, with equal expedition and at uniform rates, 
the same kind of services connected with the contemporaneous trans- 
portation of passengers or property as aforesaid. 

(c) It shall be unlawful for any person or corporation engaged as 
specified in subsection (a) of this section to enter into any contract or 
agreement by changes of schedule, use of different cars, or any other 
means or device with intent to delay or prevent the shipment of such 
property from being continuous from the place of shipment to the place 
of destination, whether carried on one (1) or more railroads. 


History. Acts 1899, No. 53, § 11, p. 82; 
C. & M. Dig., § 849; Pope’s Dig., § 1053; 
A.S.A. 1947, § 73-1512. 

Cross References. Railroads, dis- 
crimination in charges or facilities prohib- 


ited, § 23-10-105. 

Undue discrimination in charges or fa- 
cilities prohibited, Ark. Const., Art. 17, 
S0o: 


CASE NOTES 


ANALYSIS 


Amount of Compensation. 
Baggage. 

Duty to Furnish Cars. 
Effect of Section. 
Rebates. 


Amount of Compensation. 
Where plaintiff inquired of the rail- 
road’s agent and was informed by him 


that the charge for transporting cotton to 
a certain point was 15 cents per hundred, 
and the owners of the cotton subsequently 
shipped it to themselves, to be delivered to 
the plaintiff when paid for, but on de- 
manding the cotton, the plaintiff was in- 
formed by the carrier that the freight 
charge was 25 cents per hundred, carrier 
was not bound by lower rate since there 
was no agreement between the shipper 
and the railroad as to that freight rate, 
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and the rate alleged by the plaintiff could 
not lawfully have been made. Myar v. St. 
Louis Sw. Ry., 71 Ark. 552, 76 S.W. 557 
(1903). 


Baggage. 

Railroad company could not carry 
freight as baggage without violating law. 
St. Louis, Iron Mountain & S. Ry. v. Miller, 
103 Ark. 37, 145 S.W. 889 (1912). 


Duty to Furnish Cars. 

A railroad is not required to provide in 
advance for an unprecedented and unfore- 
seen amount of freight. St. Louis Sw. Ry. v. 
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Effect of Section. 

This section does not repeal § 23-10- 
103. Roberts v. St. Louis, Iron Mountain & 
S. Ry., 95 Ark. 249, 130 S.W. 531 (1910). 


Rebates. 

Allowance by railroad of rebates to one 
to the exclusion of others presents a judi- 
cial question and not an administrative 
question. Missouri Pac. R.R. v. Kirten 
Gravel Co., 184 Ark. 1024, 44 S.W.2d 674 
(1931). 

Cited: St. Louis Sw. Ry. v. Clay County 
Gin Co., 77 Ark. 357, 92 S.W. 531 (1906). 








Leder Bros., 79 Ark. 59, 95 S.W. 170 
(1906). 


23-4-711. Contracts for pooling freight or dividing revenues 
prohibited. 


It shall be unlawful for any person or corporation engaged in the 
transportation of passengers or property, as mentioned in § 23-4-710, 
to make or enter into any contract, agreement, or combination, directly 
or indirectly, for the pooling of freight, or to pool the freight of the 
different railroads or lines by dividing between them the gross or net 
earnings of those railroads or any part thereof, or by equalizing, 
evening up, or dividing the property or passengers carried by those 
railroads. 


History. Acts 1899, No. 538, § 12, p. 82; 
C. & M. Dig., § 876; Pope’s Dig., § 1080; 
A.S.A. 1947, § 73-1515. 


23-4-712. Differentiation in compensation for long and short 
hauls prohibited. 


It shall be unlawful for any person or corporation engaged as 
specified in § 23-4-710 to demand or receive a greater amount of 
compensation for services rendered for a similar amount and kind of 
property as a charge for receiving, storing, loading, unloading, carrying, 
or delivering the property under similar circumstances and conditions 
and demand or receive a greater compensation for a shorter distance 
than for a longer distance which includes the shorter distance. The road 
of any person or corporation shall include all the railroads in use by the 
person or corporation, whether owned or operated by the person or 
corporation under a contract, agreement, or lease by the person or 
corporation or with which the person or corporation has a traffic 
contract. 


History. Acts 1899, No. 53, § 13, p. 82; 
C. & M. Dig., § 878; Pope’s Dig., § 1082; 
A.S.A. 1947, § 73-1516. 


Cross References. Charge not to ex- 
ceed that made to more distant station, 
Ark. Const., Art. 17, § 3. 
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23-4-713. Reduced rate tickets allowed. 


Nothing in this act shall be so construed as to prevent any person or 
corporation operating a railroad in this state from issuing or selling at 
reduced rates emigrant, excursion, or commutation tickets, or from 
carrying free or at reduced rates any property for schools, churches, 
fairs, exhibitions, or charitable institutions, or for this state or the 
United States Government, or any of the United States. 


History. Acts 1899, No. 53, § 12, p. 82; 
C. & M. Dig., § 876; Pope’s Dig., § 1080; 
A.S.A. 1947, § 73-1515. 

Cross References. 


rate transportation permitted, § 23-10- 
409. 

Meaning of “this act”. See note to 
Free or reduced § 23-4-701. 


23-4-714. Complaints — Investigation. 


It shall be the duty of the Arkansas State Highway and Transporta- 
tion Department, upon the complaint of any person, company, or 
corporation in writing, charging any person or corporation with dis- 
crimination or overcharge, to investigate the complaint and take such 
action in the premises as is provided in this act and which the facts in 
the case justify. 


History. Acts 1899, No. 53, § 23, p. 82; 
C. & M. Dig., §§ 1631, 1690; Pope’s Dig., 
§§ 19538, 1994; A.S.A. 1947, § 73-1522. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Meaning of “this act”. See note to 
§ 23-4-701. 


23-4-715. Complaints — Hearings. 
It shall be the duty of the Arkansas State Highway and Transporta- 


tion Department to hear all complaints made by any person, firm, or 
corporation against any such tariff of charges so approved, to hear the 
parties to the controversy in person or by attorney, or both. The 
department may take testimony, orally or in writing, and regulate 
argument thereon and conduct the investigation of such complaints in 
such manner as to the department may seem best adapted to arrive at 
the truth. When any changes are made in any tariff of charges, notice 
thereof shall be given to the person or corporation to be affected thereby. 





ON 
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History. Acts 1899, No. 53, § 15, p. 82; 
C.& M. Dig., § 1689; Pope’s Dig., § 1993; 
A.S.A. 1947, § 73-1518. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §$ 2 and 8, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-4-716. Liability as to rates approved by department. 


In no instance shall any person or corporation operating a railroad or 
express company, the schedule of charges of which have been submitted 
to, revised, and approved by the Arkansas State Highway and Trans- 
portation Department, be civilly or criminally liable for the making of 
any charge which has been authorized by the tariff of charges approved 
by the department or the rules and regulations prescribed by the 


department. 


History. Acts 1899, No. 53, § 15, p. 82; 
C. & M. Dig., § 1689; Pope’s Dig., § 1998; 
A.S.A. 1947, § 73-1518. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-4-717. Railroads required to furnish copies of traffic agree- 
ments and other information to department. 


Upon notice to do so, every person or corporation operating a railroad 
or express company having an agent or office in the state shall furnish 
the Arkansas State Highway and Transportation Department with all 
the information required to enable the department to perform its duties 
relative to the management of their respective lines and connecting 
lines and, particularly, with copies of all leases, contracts, and agree- 
ments with other lines, express companies, or sleeping car companies 
and shall furnish all such information as to the number of persons 


23-4-718 


PUBLIC UTILITIES AND REGULATED INDUSTRIES 


234 


employed in the different departments of their service and the wages 
paid these employees, as the department may require. 


History. Acts 1899, No. 53, § 16, p. 82; 
C.& M. Dig., § 1628; Pope’s Dig., § 1950; 
A.S.A. 1947, § 73-1519. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-4-718. Access to railroad books by department — Penalties. 


(a)(1) The Arkansas State Highway and Transportation Department 
shall have the right at such times as they may deem necessary to 
inspect the books and papers of any railroad company and to examine 
under oath any officer, agent, or employee of the railroad in relation to 
the business and affairs of the railroad. 

(2) If any railroad refuses to permit the department to examine its 
books and papers, the railroad company, for each offense, shall pay to 
the State of Arkansas not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500) for each day it shall so fail and refuse. 

(b) Any officer, agent, or employee of any railroad company who, 
upon proper demand, shall fail or refuse to exhibit to the department 
any book or paper of such a railroad company which is in the possession 
or under the control of the officer, agent, or employee shall be deemed 
guilty of a misdemeanor and upon conviction in any court having 
jurisdiction shall be fined for each offense a sum not less than one 


hundred dollars ($100) nor more than five hundred dollars ($500). 


History. Acts 1899, No. 53, §§ 25, 26, p. 
82; C. & M. Dig., §§ 1625, 1626; Pope’s 
Dig., §§ 1947, 1948; A.S.A. 1947, §§ 73- 
1524, 73-1525. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 


No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
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Highway and Transportation Depart- 
ment.” 


23-4-719. Enforcement of Acts 1899, No. 53 — Mandamus. 


If any person or corporation operating any railroad or express 
company fails, refuses, or neglects, after notice by the Arkansas State 
Highway and Transportation Department, to put up its rate sheet, 
giving its tariff of charges in the manner, place, and time as provided in 
this act; to furnish the department with the rate sheet and tariff of 
charges as provided for in this act; to furnish cars and motive power for 
the prompt transportation of freight as provided in this act; to comply 
with any provision of this act; or to make returns as required by this 
act, then the person or corporation shall be subject to a writ of 
mandamus. The writ shall be issued by any circuit court of this state 
where the person or corporation has an office, agent, or place of business 
to compel a compliance with the provisions and requirements of the act. 
The writ shall issue in the name of the State of Arkansas at the relation 
of the department appointed under the provisions of this act, and 
failure to comply with the requirements shall be punishable as and for 
a contempt. 


History. Acts 1899, No. 53, § 22, p. 82; 
C.& M. Dig., § 1694; Pope’s Dig., § 1997; 
A.S.A. 1947, § 73-1521. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


23-4-720. Disposition of funds. 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Meaning of “this act”. See note to 
§ 23-4-701. 


All fines and penalties recovered under the provisions of this act shall 
be paid into the State Treasury to the credit of the General Revenue 
Fund Account of the State Apportionment Fund. 


History. Acts 1899, No. 53, § 21, p. 82; 
C. & M. Dig., § 1676; Pope’s Dig., § 1986; 
A.S.A. 1947, § 73-108. 


Meaning of “this act”. See note to 
§ 23-4-701. 
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SUBCHAPTER 8 — RAILROADS AND TRANSPORTATION COMPANIES — PASSES 
AND FREE TRANSPORTATION 


SECTION. 

23-4-801. Definitions. 

23-4-802. Granting of free passes to cer- 
tain government officials 
prohibited. 

23-4-803. [Repealed.| 

23-4-804. Exemptions — General Assem- 
bly and certain state offi- 
cers may accept free 
passes. 


Cross References. Free or reduced 
rate transportation permitted, § 23-10- 
409. 

Free passes to state officers to be pre- 
vented by law, Ark. Const., Art. 17, § 7. 

Effective Dates. Acts 1887, No. 22, 
§ 6: effective 30 days after passage. 

Acts 1895, No. 77, § 2: effective on pas- 
sage. 

Acts 1899, No. 119, § 10: effective on 
passage. 

Acts 1917, No. 400, § 2: approved Mar. 
27, 1917. Emergency declared. 

Acts 1923, No. 163, § 3: approved Feb. 
21, 1923. Emergency clause provided: 
“This Act being necessary for the preser- 


23-4-801. Definitions. 


SECTION. 

23-4-805. Exemptions — Certain officials 
permitted to accept and 
use passes. 

23-4-806. Passes in exchange for adver- 
tising space. 

23-4-807. Free carriage, passage permit- 
ted. 


vation of the public health, peace and 
safety of the people of the State of Arkan- 
sas, shall be in full force and effect after 
its passage.” 

Acts 1923, No. 412, § 2: approved Mar. 
19, 1923. Emergency clause provided: 
“This act being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, an emergency is hereby 
declared and it shall be in force and effect 
from and after its passage.” 

Acts 1931, No. 151, § 2: effective on 
passage. 

Acts 1935, No. 19, § 2: effective on pas- 
sage. 


As used in this section and § 23-4-802, unless the context otherwise 


requires: 


(1) “Officers of this state, legislative, executive, or judicial” includes 
all officers elective, appointive, commissioned, or qualified; and 
(2) “Railroad” or “transportation company” shall be deemed and 


taken to mean all corporations, companies, or individuals owning or 
operating any railroad or transportation line in this state for the public 
transportation or conveyance as common carriers of persons or property 
therein. 


History. Acts 1887, No. 22, §§ 3, 5, p. 
27; C. & M. Dig., §§ 890, 892; Pope’s Dig., 


8§ 1092, 1094; A.'S.A. 1947, §§ 73-1529, 
73-1531. 
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23-4-802. Granting of free passes to certain government officials 
prohibited. 


(a) No railroad or transportation company organized or doing busi- 
ness in this state under any act of incorporation or general law of this 
state shall grant any free pass in the cars or other modes of conveyance 
over the line of any such railroad or transportation company, for any 
length of time or for any distance, to any officer of this state, legislative, 
executive, or judicial, whereby any such officer may be transported for 
any length of time or for any distance over the line of the railroad or 
transportation company, either free of charge therefor or for a less 
compensation than that demanded or received from the general public. 

(b)(1) Any railroad or transportation company that shall grant any 
free pass to any such officer in violation of this section shall forfeit and 
pay for every such offense an amount not less than two hundred dollars 
($200) nor exceeding two thousand dollars ($2,000). 

(2)(A) The penalty is to be recovered in an action at law brought in 

the name of the state by the prosecuting attorney thereof in any 

county of the state through or into which the railroad corporation or 
transportation company may run its railroad or transportation line. 

(B) The prosecuting attorney shall be allowed a fee for his or her 
services of ten percent (10%) of the amount that may be collected in 
any suit, in case judgment is rendered for the plaintiff. 

(C) The balance and residue of any sums recovered in the suit shall 
be paid into the county treasury of the county where the suit is 
brought, to be appropriated to general county purposes in the county. 

(D) In any such suit should judgment be rendered for the defen- 
dant, the costs of the suit shall be paid by the county. 


History. Acts 1887, No. 22, §§ 1,2, p. §§ 1090, 1091; A.S.A. 1947, §§ 73-1527, 
27;C. & M. Dig., §§ 888, 889; Pope’s Dig., 73-1528. 


CASE NOTES 


Cited: Ex parte Butt, 78 Ark. 262, 93 
S.W. 992 (1906). 


23-4-803. [Repealed.] 


Publisher’s Notes. This section, con- from Acts 1887, No. 22,§ 4, p.27;C.& M. 
cerning the penalty for state officers ac- Dig., § 891; Pope’s Dig., § 1093; A.S.A. 
cepting passes, was repealed by Acts 2005, 1947, § 73-1530. 

No. 1994, § 563. The section was derived 


23-4-804. Exemptions — General Assembly and certain state 
officers may accept free passes. 


(a) Members of the General Assembly within the State of Arkansas 
are exempted from the provisions of §§ 23-4-801 and 23-4-802. They 
are permitted to accept and it shall be the duty of all railroad companies 
doing business in the State of Arkansas to issue passes for free 
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transportation to any such officers. In issuing free passes for transpor- 
tation, the railroad companies shall not be liable to the penalties set out 
in § 23-4-802, or liable to prosecution under any of the laws of the State 
of Arkansas because of the issuance of any pass. 

(b) The Governor, Secretary of State, Auditor of State, Treasurer of 
State, Attorney General, and Lieutenant Governor are permitted to 
accept and use a free pass from any railroad of this state without 
incurring the penalties prescribed in § 23-4-803 [repealed]. 


History. Acts 1923, No. 1638, §§ 1, 2; 
1931, No. 148, § 1; Pope’s Dig., § 1095; 
A.S.A. 1947, 8§ 73-1533, 73-1534. 


23-4-805. Exemptions — Certain officials permitted to accept 
and use passes. 


(a) Sheriffs are exempt from the provision of § 23-4-803 [repealed], 
and it shall not be unlawful for railroad companies to furnish free 
passes to them. 

(b) The Commissioner of Education and the Director of the Depart- 
ment of Career Education and the prosecuting attorneys and judges of 
the circuit courts of the several judicial districts of this state shall be 
permitted to accept and use a free pass on any railroad in this state 
without incurring any penalty prescribed under § 23-4-803 [repealed]. 

(c) Any county judge or any constable or deputy sheriff within the 
State of Arkansas is permitted to accept and use a free pass on any 
railroad in the State of Arkansas without incurring the penalty pre- 
scribed in § 23-4-803 [repealed]. 

(d) No railroad company issuing such a pass shall be liable for the 
penalty set out in § 23-4-802 or liable to prosecution under any of the 
laws of the State of Arkansas because of the issuance of the pass. 


History. Acts 1895, No. 77, § 1, p..102; , 1931, No. 151, § 1; 1935) No. 19) 974° 
1903, No. 192, § 2, p. 376; 1917, No. 400, Pope’s Dig., § 1096; A.S.A. 1947, § 73- 
Se livpaelo6667-C). & MetDign. $1893: Acts 1532. 


23-4-806. Passes in exchange for advertising space. 


Railroad companies operating in the State of Arkansas are autho- 
rized and empowered to enter into contracts with newspaper and 
periodical publishers of the State of Arkansas for the issuance of 
transportation in exchange for advertising space in the publication. The 
transportation is to be restricted to intrastate passage. 


History. Acts 1923, No. 412, § 1; Pope’s 
Dig., § 1097; A.S.A. 1947, § 73-1536. 
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23-4-807. Free carriage, passage permitted. 


(a) Nothing in the law shall prevent carriage, storage, or hauling free 
or at reduced rates for any city, county, or town government, nor the free 
carriage of destitute or indigent persons or ministers of the gospel, nor 
prevent the railroads from giving free transportation or transportation 
at reduced rates to the inmates of hospitals, or eleemosynary and 
charitable institutions. 

(b) Nothing in the law shall be construed to prevent railroads from 
giving free transportation to any railroad officer, agent, or employee, or 
attorney, stockholder, or director of the railroad company. 


History. Acts 1899, No. 119,§ 8, p. 194; 


C. & M. Dig., § 850; Pope’s Dig., § 1054; 
A.S.A. 1947, § 73-1535. 


SUBCHAPTER 9 — Rurau E.LeEctric DistrRIBsUTION COOPERATIVES 


SECTION. SECTION. 
23-4-901. Definitions. 23-4-906. Petition to declare co-op subject 
23-4-902. Exemption from rate case pro- to rate case procedures. 
cedures, etc. 23-4-907. Commission’s jurisdiction not 
23-4-903. Notification of proposed rate affected. 
change. 23-4-908. Authority of commission. 


23-4-904. Petition for relief from rate 93.4-999. Apportionment of rates and 
change — Form. charges. 

23-4-905. Petition for relief from rate 
change — Effect. 


23-4-901. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Board” means the board of directors of a rural electric distribu- 
tion cooperative; 

(2) “Commission” means the Arkansas Public Service Commission; 

(3) “Co-op” means a rural electric distribution cooperative formed 
under § 23-18-101 et seq., and which sells electricity only at retail; and 

(4) “Member-consumers” means the customers of a rural electric 
distribution cooperative. 


History. Acts 1987, No. 821, § 1. 


23-4-902. Exemption from rate case procedures, etc. 


A co-op, as defined in § 23-4-901, shall not be subject to rate case 
procedures and hearings and other requirements of §§ 23-4-402 — 
23-4-405, 23-4-407 — 23-4-418, and 23-4-620 — 23-4-634 and Arkansas 
Public Service Commission regulations implementary thereof, hereaf- 
ter referred to as “rate case procedures”, by the commission unless: 

(1) By action of its board of directors, the co-op elects to be subject to 
rate case procedures by the commission; 
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(2) A proposed change in the co-op’s rates and charges exceeds ten 
percent (10%) of total gross revenues; 

(3) Ten percent (10%) of the co-op’s member-consumers petition the 
commission to apply rate case procedures; or 

(4) As otherwise provided in this subchapter. 


History. Acts 1987, No. 821, § 2. 


23-4-903. Notification of proposed rate change. 


Each co-op not subject to rate case procedures, at least ninety (90) 
days before the effective date of any proposed rate change, shall notify 
the Arkansas Public Service Commission and each of its member- 
consumers of the proposed rate change. Notice to the commission shall 
include a verified statement showing the then total number of member- 
consumers of the co-op. Notice by the co-op to its member-consumers 
shall: 

(1) Be in a form prescribed by the commission; 

(2) Be by regular mail and may be included in regular member- 
consumer billings or in regularly published co-op newsletters provided 
to its member-consumers; and 

(3) Include a schedule of the proposed rate change, the effective date 
of the proposed rate change, and the procedure necessary for the 
member-consumers to petition the commission to apply rate case 
procedures. 


History. Acts 1987, No. 821, § 3. 


23-4-904. Petition for relief from rate change — Form. 


Petitions provided for in this subchapter shall be prepared as follows: 
(1) Form. 

(A) The petition shall be headed by a caption, which shall contain: 

(i) The heading, “Before the Arkansas Public Service Commission”; 

(ii) The name of the co-op seeking a change in rates and charges; 
and 

(iii) The relief sought. 

(B) A petition substantially in compliance with the form set forth 
in this section shall not be deemed invalid due to minor errors in its 
form; and 
(2) Bony. The body of the petition shall consist of three (3) numbered 

paragraphs, if applicable, as follows: 

(A) ALLecations oF Facts. The allegations of facts shall be stated in 
the form of ultimate facts, without unnecessary detail, upon which 
the right to relief is based. The allegations will be stated in numbered 
subparagraphs as necessary for clarity; 

(B) Reuter Soucut. The petition shall contain a brief statement of 
the amount of the change in rates and charges that is objected to or 
other relief sought; and 
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(C) Peritioners. The petition shall contain the name, address, 
telephone number, and signature of each member-consumer. Only the 
member-consumer in whose name the electric service is listed shall 
be counted as a petitioner. Every signature must be dated and shall 
have been affixed to the petition within ninety (90) days preceding its 
filing with the commission. 


History. Acts 1987, No. 821, § 9. 


23-4-905. Petition for relief from rate change — Effect. 


If, by the effective date of the proposed change in rates and charges, 
the Arkansas Public Service Commission has received petitions from 
fewer than fifteen percent (15%) of the member-consumers requesting 
that the commission apply rate case procedures, then the commission 
shall immediately certify that fact to the co-op. The proposed rates and 
charges shall become effective as published in the notice to the 
member-consumers. Rates and charges so established shall be in effect 
for not less than one (1) year, subject to the procedure provided for in 
§ 23-4-906. If, on or before the effective date of the proposed change in 
rates and charges, the commission has received petitions from ten 
percent (10%) of the member-consumers, then the commission shall 
notify the co-op that it will apply rate case procedures. 


History. Acts 1987, No. 821, § 4. 


23-4-906. Petition to declare co-op subject to rate case proce- 
dures. 


In addition to the procedure for petition prior to any proposed change 
in rates and charges pursuant to §§ 23-4-903 and 23-4-905, the 
member-consumers of a co-op may at any time petition the Arkansas 
Public Service Commission to declare the co-op subject to rate case 
procedures. If the commission determines that at least fifty-one percent 
(51%) of the member-consumers of a co-op have properly petitioned that 
the co-op be subject to rate case procedures, the commission shall 
certify that fact to the co-op. Thereafter, the co-op shall be subject to 
rate case procedures by the commission until at least fifty-one percent 
(51%) of the member-consumers of the co-op properly petition, in the 
manner prescribed in § 23-4-904, that the co-op shall no longer be 
subject to rate case procedures by the commission. 


History. Acts 1987, No. 821, § 5. 


23-4-907. Commission’s jurisdiction not affected. 

Sections 23-4-902, 23-4-903, 23-4-905, and 23-4-906 apply only to 
rates and charges and shall have no effect on the Arkansas Public 
Service Commission’s jurisdiction over a co-op as otherwise provided by 
law. 
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History. Acts 1987, No. 821, § 6. 


23-4-908. Authority of commission. 


The Arkansas Public Service Commission shall have the authority to 
investigate and determine the reasonableness of the change in rates 
and charges of each co-op changing its rates and charges pursuant to 
this subchapter, within one (1) year of the time of the change in rates 
and charges. If the commission preliminarily determines that there is 
substantial evidence indicating that the rates and charges are unrea- 
sonable, the commission shall have the authority to apply rate case 
procedures. After a hearing thereon, the commission shall have the 
authority to modify all or any portion of the changes found to be 
unreasonable. If, following the hearing, the commission orders a change 
in the co-op’s rates and charges, the co-op shall not effect a subsequent 
change in rates and charges pursuant to this subchapter for a period of 
twelve (12) months from the date of the commission order. 


History. Acts 1987, No. 821, § 8. 


23-4-909. Apportionment of rates and charges. 


When determining how rates and charges established under § 23-4- 
903 are to be allocated among different rate classes, a co-op shall 
endeavor to apportion the rates and charges in a manner which reflects, 
as closely as practicable, the costs of providing service to each class. 


History. Acts 1987, No. 821, § 7. 
SUBCHAPTER 10 — PoLeE ATTACHMENTS 


SECTION. SECTION. 


23-4-1001. Definitions. 23-4-1004. Authority of commission to 
23-4-1002. Nondiscriminatory access for hear complaints. 
pole attachments. 23-4-1005. Certification. 


23-4-1003. Regulation by commission of 23-4-1006. Applicability. 
rates, terms, and condi- 
tions. 


23-4-1001. Definitions. 


As used in this subchapter: 
(1)(A) “Pole attachment” means the attachment of wires and related 
equipment to a pole, duct, or conduit owned or controlled by a public 
utility for the provision of: 

(i) Electric service; 

(ii) Telecommunication service; 

(iii) Cable television service; 

(iv) Internet access service; or 

(v) Other related information services. 

(B) “Pole attachment” does not mean multiground neutral connec- 
tions; and 
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(2)(A) “Public utility” means an electric utility as defined in § 23-1- 
101, an electric cooperative as defined in § 23-18-201, or a telecom- 
munications provider as defined in § 23-17-4083. 

(B) “Public utility” does not mean a municipal electric utility. 


History. Acts 2007, No. 740, § 1. 


23-4-1002. Nondiscriminatory access for pole attachments. 


A public utility shall provide nondiscriminatory access for a pole 
attachment to: 

(1) An electric utility; 

(2) A telecommunications provider; 

(3) A cable television service; or 

(4) A cable Internet access service. 


History. Acts 2007, No. 740, § 1. 


23-4-1003. Regulation by commission of rates, terms, and con- 
ditions. 


(a) The Arkansas Public Service Commission shall regulate the 
rates, terms, and conditions upon which a public utility shall provide 
access for a pole attachment. 

(b)(1) The commission shall develop rules necessary for the effective 
regulation of the rates, terms, and conditions upon which a public 
utility shall provide access for a pole attachment. 

(2) In developing and implementing the rules under this subsection, 
the commission shall consider: 

(A) The interests of the subscribers of the services offered through 
pole attachments; 

(B) The interests of the consumers of the public utility services; 

(C) Maintenance of reliability of public utility services; and 

(D) Compliance with applicable safety standards. 

(3) The commission shall adopt the initial rules under this subsec- 
tion within one (1) year of July 31, 2007. 

(c) Nothing in this section prevents a public utility, an electric utility, 
a telecommunications provider, a cable television service, or a cable 
Internet access service from entering into a voluntarily negotiated, 
written agreement regarding the rates, terms, and conditions upon 
which access for a pole attachment is provided. 


History. Acts 2007, No. 740, § 1. 


23-4-1004. Authority of commission to hear complaints. 


(a) The Arkansas Public Service Commission may hear and deter- 
mine all complaints arising from: 

(1) A public utility’s failure or refusal to provide access for a pole 
attachment; 


23-4-1005 PUBLIC UTILITIES AND REGULATED INDUSTRIES 244 


(2) The inability of a public utility and an entity seeking access for a 
pole attachment to reach a voluntarily negotiated, written agreement 
governing access for the pole attachment; and 

(3) Disputes between a public utility and an entity over the imple- 
mentation of an existing contract granting the entity access for a pole 
attachment. 

(b) A public utility shall provide information required for the com- 
mission to verify that the costs associated with access for pole attach- 
ments provided by the public utility are just and reasonable. 

(c)(1) The commission shall resolve any complaint or dispute that the 
commission may hear under this section within one hundred eighty 
(180) days after the complaint is filed with the commission. 

(2) However, the commission by rule may extend the time to resolve 
a complaint or dispute for up to three hundred sixty (360) days after the 
complaint is filed. 


History. Acts 2007, No. 740, § 1. 


23-4-1005. Certification. 


Upon the adoption of rules under § 23-4-1003, the Arkansas Public 
Service Commission shall certify to the Federal Communications Com- 
mission that: 

(1) The Arkansas Public Service Commission regulates the rates, 
terms, and conditions of access for pole attachments; 

(2) In regulating the rates, terms, and conditions of access for pole 
attachments, the state considers the interests of the: 

(A) Subscribers of service offered by the pole attachments; and 
(B) Customers of the public utility; and 

(3) The Arkansas Public Service Commission has adopted rules 
under this subchapter that: 

(A) Implement the Arkansas Public Service Commission’s regula- 
tory authority; and 
(B) Provide that complaints heard by the Arkansas Public Service 

Commission under this subchapter shall be resolved: 

(i) Within one hundred eighty (180) days after the complaint is 
filed; or 

(ii) If the Arkansas Public Service Commission elects to extend the 
period, not exceeding pores hundred sixty (860) days after the 
complaint is filed. 


History. Acts 2007, No. 740, § 1. 


23-4-1006. Applicability. 


Nothing in this subchapter shall affect the authority and jurisdiction 
of the Federal Communications Commission over the rates, terms, and 
conditions of a pole attachment until after the final certification of the 
Arkansas Public Service Commission under § 23-4-1005. 
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History. Acts 2007, No. 740, § 1. 
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SUBCHAPTER 11 — CoopERATIVES 


SECTION. 

23-4-1101. Definitions. 

23-4-1102. Exemption from general rate 
case procedure. 

23-4-1103. Notification of proposed rate 
and charge modification. 

23-4-1104. Alternative procedure for 
modifying rates and 
charges of a generation 
and transmission coopera- 
tive. 


Effective Dates. Acts 2009, No. 676, 
§ 2: Mar. 27, 2009. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the costs that drive electric utility 
costs are constantly changing; that elec- 
tric cooperatives need to have procedures 
that permit their rates to change in re- 
sponse to those changing conditions; and 
that this act is immediately necessary 
because it is crucial to the provision of safe 
and reliable electric service that electric 
cooperatives recover their costs in a 


23-4-1101. Definitions. 
As used in this subchapter: 


SECTION. 

23-4-1105. Alternative procedure for 
modifying rates and 
charges of a member coop- 
erative. 

23-4-1106. Limitation on increase in 
rates. 

23-4-1107. Commission’s jurisdiction not 
affected. 


timely manner. Therefore, an emergency 
is declared to exist and this act being 
immediately necessary for the preserva- 
tion of the public peace, health, and safety 
shall become effective on: (1) The date of 
its approval by the Governor; (2) If the bill 
is neither approved nor vetoed by the 
Governor, the expiration of the period of 
time during which the Governor may veto 
the bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


(1) “Board” means the board of directors of a generation and trans- 


mission cooperative; 


(2) “Generation and transmission cooperative” means a rural electric 
cooperative formed under the Electric Cooperative Corporation Act, 


§ 23-18-301 et seq., that: 


(A) Does not have a certificated service territory; and 
(B) Exclusively sells electricity at wholesale; 
(3) “Member cooperative” means a rural electric cooperative that 
sells electricity at retail and is a member of a generation and transmis- 


sion cooperative; and 


(4) “Retail cooperative member” means the individual member- 


owner of a member cooperative. 


History. Acts 2009, No. 676, § 1. 
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23-4-1102. Exemption from general rate case procedure. 


A generation and transmission cooperative may modify its rates and 
charges if: 

(1) At least three-fourths (%) of its board votes to change its rates 
and charges; 

(2) A proposed increase in the generation and transmission coopera- 
tive’s rates and charges does not exceed five percent (5%) in any 
twelve-month period of the total gross revenues of the generation and 
transmission cooperative; and 

(3) Any additional requirements of this subchapter are satisfied. 


History. Acts 2009, No. 676, § 1. 


23-4-1103. Notification of proposed rate and charge modifica- 
tion. 


(a)(1) A generation and transmission cooperative shall notify the 
Arkansas Public Service Commission, the Attorney General, and the 
member cooperatives in writing at least sixty (60) days before the board 
votes on a proposed modification of its rates and charges under 
§ 23-4-1102. 

(2)(A) The notice under subdivision (a)(1) of this section shall: 

Gi) Be in writing; 

(ii) Include a schedule of the proposed modification of rates and 
charges; and 

(iii) Include the effective date of the proposed change. 

(B) However, if the board subsequently reduces a proposed in- 
crease in rates and charges after providing notice under subdivision 
(a)(1) of this section, the board does not have to provide any 
additional notice under this subsection. 

(b)(1) The generation and transmission cooperative shall provide 
notice of its proposed modification of its rates and charges to the public 
not less than forty (40) days before the board votes on the proposed 
change in its rates and charges. 

(2) The notice under subdivision (b)(1) of this section shall: 

(A) Be substantially similar to the public notice required by the 
commission’s Rules of Practice and Procedure for general rate case 
procedures; 

(B) Be published in: 

(i) Anewspaper of general circulation in the service territory of the 
generation and transmission cooperative; or 

(ii) Either of the following: 

(a) Any publication that is regularly provided to the retail coop- 
erative members by the member cooperatives; or 

(6) The generation and transmission cooperative’s newsletter to 
retail cooperative members; and 

(C) Include a statement estimating: 

(i) The retail impact of the proposed change in rates and charges 
on: 
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(a) A per-kilowatt-hour basis; and 

(6) An average residential retail cooperative member’s monthly 
bill; and 

(11) The effective date of the proposed change in rates and charges. 


History. Acts 2009, No. 676, § 1. 


23-4-1104. Alternative procedure for modifying rates and 
charges of a generation and transmission coopera- 
tive. 


(a)(1)(A) After the board approves the modification in rates and 

charges under § 23-4-1102, the generation and transmission coop- 

erative shall file for the approval of the Arkansas Public Service 

Commission an application for the change in rates and charges and 

tariffs containing the proposed change in rates and charges. 

(B) However, a rate rider or other rider to the generation and 
transmission cooperative’s base rates and charges shall not be 
modified under this subchapter unless the commission determines 
otherwise. 

(2) In addition to an attachment containing the proposed tariffs to 
effect the modification of the rates and charges, the application shall 
provide the following: 

(A) Proof of the board vote required by § 23-4-1102; 

(B) The proof of notice required by § 23-4-1108; 

(C) A current calculation of the generation and transmission 
cooperative’s: 

(1) Times interest earned ratio; 

(ii) Debt service coverage ratio; and 

(ii) Margins as a percent of revenue for the last available calendar 
year; 

(D) An analysis of the impact of the proposed change in rates and 
charges on each member cooperative’s cost of wholesale power that is 
acquired from the generation and transmission cooperative; 

(FE) Documentary evidence that the impact of the proposed change 
in rates and charges does not exceed five percent (5%) of the 
generation and transmission cooperative’s total gross revenues for 
the previous calendar year; 

(F) Documentation that shows the derivation of the generation 
and transmission cooperative’s proposed changes in its rates and 
charges; and 

(G)G) Any other supporting documentation or evidence required by 
the commission. 

(ii)(a) However, the commission shall not require the generation 
and transmission cooperative to prepare a cost-of-service study. 

(b) Instead of a new cost-of-service study, the generation and 
transmission cooperative shall rely upon the most recent commis- 
sion-approved cost allocation. 

(b) Within ninety (90) days after the date of filing the generation and 
transmission cooperative’s application, the commission shall issue its 
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final determination regarding the proposed modification of the rates 
and charges of the generation and transmission cooperative. 


History. Acts 2009, No. 676, § 1. 


23-4-1105. Alternative procedure for modifying rates and 
charges of a member cooperative. 


(a) A member cooperative may propose a modification of its retail 
rates and charges to incorporate the proposed change in the generation 
and transmission cooperative’s wholesale rates and charges filed under 
§ 23-4-1104 if: 

(1) The member cooperative files its application for a modification of 
its retail rates and charges with the Arkansas Public Service Commis- 
sion on the same date as the generation and transmission cooperative 
files its application for a modification of its change in wholesale rates 
and charges under § 23-4-1104; and 

(2) The member cooperative apportions its proposed change in rates 
and charges in a manner that reflects, as closely as practicable, its cost 
of providing service to each class. 

(b) Within ninety (90) days after a member cooperative files its 
application under subsection (a) of this section, the commission shall 
review and approve the modification of the rates and charges of a 
member cooperative’s retail rates and charges that reasonably reflect 
those changes in the generation and transmission cooperative’s whole- 
sale rates and charges that were approved by the commission under 
§ 23-4-1104. 


History. Acts 2009, No. 676, § 1. 


23-4-1106. Limitation on increase in rates. 


The generation and transmission cooperative shall not increase its 
rates and charges under this subchapter by an aggregate total of more 
than eight percent (8%) during any twenty-four-month period. 


History. Acts 2009, No. 676, § 1. 


23-4-1107. Commission’s jurisdiction not affected. 


This subchapter does not affect the Arkansas Public Service Commis- 
sion’s jurisdiction over a generation and transmission cooperative, 
including without limitation the authority to investigate and set the 
rates and charges of the generation and transmission cooperative, or a 
member cooperative as otherwise provided by law. 


History. Acts 2009, No. 676, § 1. 
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SUBCHAPTER 12 — Formuta Rate Review Act 


SECTION. 

23-4-1201. 
23-4-1202. 
23-4-1203. 
23-4-1204. 


Title. 

Findings and intent. 

Definitions. 

Formula rate review — Autho- 
rized. 


23-4-1205. Filing — Procedure. 


Effective Dates. Acts 2015, No. 725, 
§ 4: Mar. 27, 2015. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the costs that drive public utility 
rates are changing; that public utilities 
need to have procedures that permit their 
rates to change in response to those 
changing conditions; that there is a need 
to address the allocation of costs and de- 
sign of rates; that there is a need to 
maintain stable rates and to mitigate the 
magnitude of future rate changes; and 
that affordable electricity and natural gas 
encourage economic activity within the 


23-4-1201. Title. 


SECTION. 

23-4-1206. Formula rate review — Re- 
quired information. 

23-4-1207. Formula — Adjustment of cus- 
tomer rates. 

23-4-1208. Term — Formula rate review. 

23-4-1209. Construction. 


state and benefit the state’s industries to 
increase the number of available jobs and 
to attract new businesses and industries 
to the state. Therefore, an emergency is 
declared to exist, and this act being imme- 
diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


This subchapter shall be known and may be cited as the “Formula 


Rate Review Act”. 


History. Acts 2015, No. 725, § 3. 


23-4-1202. Findings and intent. 


(a) The General Assembly finds that: 

(1) Electricity and natural gas services are essential to the public 
health and safety of citizens of this state; and 

(2) Affordable electricity and natural gas encourage economic activ- 
ity within the state and benefit the state’s industrial, commercial, and 
agricultural industries to increase the number of available jobs and to 
attract new business and industry to the state. 

(b) The intent of this subchapter is to establish a regulatory frame- 
work that implements rate reforms to provide just and reasonable rates 
to consumers in this state and enables public utilities in this state to 
provide reliable service while maintaining stable rates. 


History. Acts 2015, No. 725, § 3. 
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23-4-1203. Definitions. 


As used in this subchapter: 

(1)(A) “Earned return rate” means a public utility's return on com- 

mon equity for a formula rate review test period that is based on the 

numbers or values of the formula rate review test period and 
calculated by dividing the weighted earned common equity rate by 
the common equity ratio percentage. 

(B) As used in subdivision (1)(A) of this section, “weighted earned 
common equity rate” means the weighted formula rate review test 
period cost rate for common equity minus the operating income 
deficiency, or excess, divided by a public utility’s rate base; 

(2) “Formula rate review test period” means a test period as stated in 
§ 23-4-406 or a projected year; 

(3) “Historical year” means, when using a formula rate review test 
period containing projections, the twelve (12) consecutive months that 
precede the second and any subsequent formula rate review test period; 

(4) “Projected year” means the twelve (12) months following the 
proposed effective date under § 23-4-1205 for the first formula rate 
review filing and each subsequent consecutive twelve-month period; 
and 

(5) “Target return rate” means a cost rate of common equity value as 
established by the Arkansas Public Service Commission in the commis- 
sion’s order addressing the public utility's most recent application for a 
general change in rates and charges. 


History. Acts 2015, No. 725, § 3. 


23-4-1204. Formula rate review — Authorized. 


(a) Aformula rate review is authorized to provide an annual stream- 
lined review of a public utility’s rates to determine if adjustments are 
needed to comply with this subchapter. 

(b) An electric cooperative corporation established under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., shall not be regulated 
by a formula rate review. 


History. Acts 2015, No. 725, § 3. 


23-4-1205. Filing — Procedure. 


(a)(1) A public utility filing an application for a general change or 
modification to its rates and charges under § 23-4-401 et seq., may as 
part of its application, file a notice with the Arkansas Public Service 
Commission that the public utility is electing to have its rates regulated 
under a formula rate review mechanism as authorized by this subchap- 
ter. 

(2) The notice shall designate the formula rate review test period 
based upon either a projected year or a test period under § 23-4-406. 





: 
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(b) Upon receipt of a notice as described in subdivision (a)(1) of this 
section, the commission shall: 

(1) Regulate the rates of the public utility according to this subchap- 
ter; and 

(2) Be required to approve a formula rate review mechanism utiliz- 
ing the formula rate review test period designated by the public utility. 

(c)(1) A public utility that has filed a notice of intent or has an 
application for a general change in rates and charges pending under 
§ 23-4-401 et seq. that contains a notice of election to be regulated 
under a formula rate review effective March 27, 2015, shall be regu- 
lated under this subchapter. 

(2) A public utility shall not file for an initial formula rate review 
until at least one hundred eighty (180) days after rates have become 
effective pursuant to the final order on the application for a general 
change in rates. A public utility that has filed a notice of intent or has 
an application for a general change in rates and charges pending under 
§ 23-4-401 et seq. that contains a notice of election to be regulated 
under a formula rate review effective March 27, 2015, may file for the 
initial formula rate review one hundred fifty (150) days after rates have 
become effective pursuant to the final order in the general rate case. 

(3) The rates that are approved in the application for a general 
change in rates and charges shall remain in effect during the formula 
rate review term under § 23-4-1208, subject to the rate adjustments 
under this subchapter. 

(d) An approved formula rate review mechanism shall require the 
public utility to file the information required by the commission under 
this subchapter not more than one hundred eighty (180) days before the 
date on which the rates determined by the formula rate review 
mechanism will go into effect for each year. 

(e) An approved formula rate review mechanism shall require any 
party, according to the commission’s rules and procedures, to file with 
the commission a statement of the errors or objections at least ninety 
(90) days before the date on which rates determined by the formula rate 
review mechanism will go into effect for each year. 

(f) An approved formula rate review mechanism shall require the 
public utility to file with the commission any corrections or a rebuttal to 
the errors or objections raised by the parties at least seventy-five (75) 
days before the date on which rates determined by the formula rate 
review mechanism will go into effect for each year. 

(g)(1) The commission shall conduct a hearing, unless waived by the 
parties, at least fifty (50) days before the date on which rates deter- 
mined by the formula rate review mechanism will go into effect for each 
year. 

(2) The commission shall issue a final order at least twenty (20) days 
before the date on which rates determined by the formula rate review 
mechanism will go into effect for each year. 

(3)(A) Ifa final order is not issued at least twenty (20) days before the 

date on which rates determined by the formula rate review mecha- 
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nism will go into effect for each year, the public utility may put the 
proposed formula rate rider changes into effect subject to refund. 

(B) The commission may require reasonable security to assure the 
prompt payment of any refunds, including interest, that may be 
ordered. 


History. Acts 2015, No. 725, § 3. 


23-4-1206. Formula rate review — Required information. 


(a) A formula rate review mechanism approved by the Arkansas 
Public Service Commission shall specify the minimum information 
required with each annual rate review filing. 

(b) Annual formula rate review filings under an approved formula 
rate review mechanism shall be developed using the formula rate 
review test period designated by the public utility under § 23-4- 
1205(a)(2). 

(c) Annual formula rate review filings shall be prepared consistent 
with the commission’s order on the public utility’s application for a 
general change in rates and charges. 

(d) Any costs disallowed by the commission in its order on the public 
utility’s application for a general change in rates and charges shall not 
be eligible for recovery under a formula rate review mechanism. 

(e)(1) If a formula rate review test period utilizes projected data 
under § 23-4-406 or a projected year, rate changes under § 23-4-1207 
shall include an adjustment to net any differences between the prior 
formula rate review test period change in revenue and the actual 
historical year change in revenue for that same year. . 

(2) A public utility shall report any differences between the prior 
formula rate review test period change in revenue and the historical 
year change in revenue for the same year. 

(3) Netting shall not begin until a public utility has accumulated a 
full twelve (12) months of a historical year to prepare a report. 

(f) The public utility shall submit documentation fully supporting all 
calculations and adjustments as required by the rules of the commis- 
sion. 

(g) A public utility or any other party to the proceeding subject to the 
commission’s rules and procedures may propose additional adjustments 
that are based on factors unique to the public utility. 


History. Acts 2015, No. 725, § 3. 


23-4-1207. Formula — Adjustment of customer rates. 


(a) Customer rates shall be adjusted in a formula rate review 
mechanism based on a comparison of the earned return rate to the 
target return rate. 

(b) Adjustments of customer rates shall be calculated using the 
following formula: 
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(1) Ifthe earned return rate is less than the target return rate minus 
five-tenths percent (0.5%), the formula rate review mechanism revenue 
level for the formula rate review test period shall be increased by an 
amount necessary to increase the earned return rate to the target 
return rate; 

(2) If the earned return rate is greater than the target return rate 
plus five-tenths percent (0.5%), the formula rate review mechanism 
revenue level for the formula rate review test period shall be decreased 
by an amount necessary to decrease the earned return rate to the target 
return rate; or 

(3) Ifthe earned return rate is less than or equal to the target return 
rate plus five-tenths percent (0.5%) and greater than or equal to the 
target return rate minus five-tenths percent (0.5%), the formula rate 
review mechanism revenue level for the formula rate review test period 
shall not change or be adjusted. 

(c) If a formula rate review test period utilizes projected data under 
§ 23-4-406 or a projected year, rates shall be adjusted by the netting of 
historical year differences under § 23-4-1206. 

(d)(1) The total change in the formula rate review mechanism 
revenue level shall be allocated to each applicable rate schedule based 
on an equal percentage of the base rate revenue used in the develop- 
ment of rates in the Arkansas Public Service Commission’s order 
addressing the public utility’s last application for a general change in 
rates and charges. 

(2) The total amount of a revenue increase or decrease for each rate 
class shall not exceed four percent (4%) of each rate class’s revenue for 
the twelve (12) calendar months preceding the formula rate review test 
period. 

(e) Only one (1) rate review adjustment shall occur during any period 
of three hundred sixty-five (865) days. 


History. Acts 2015, No. 725, § 3. 


23-4-1208. Term — Formula rate review. 


(a)(1) The term of any formula rate review approved by the Arkansas 
Public Service Commission shall not exceed five (5) years from the date 
of the commission’s final order on the application by the public utility 
for a general change in rates and charges. 

(2) Upon a determination that it is in the public interest, the 
commission may extend the term by a period of no more than five (5) 
years beyond the initial term. 

(3) The rate review mechanism shall continue until all historical 
years have been netted under § 23-4-1206(e)(1) and rates have been 
adjusted under § 23-4-1207(c). 

(b) A formula rate review shall continue until a final order is issued 
on an application for a general change in rates and charges filed by a 
public utility or an application for a change in general rates and charges 
filed by the public utility as ordered by the commission. The rate review 
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mechanism shall continue until all historical years have been netted 
under § 23-4-1206(e)(1) and rates have been adjusted under § 23-4- 
1207(c). 


History. Acts 2015, No. 725, § 3. 


23-4-1209. Construction. 


(a) This subchapter does not repeal any other provision in this 
chapter and is supplemental to other laws governing the regulation of 
public utility rates. 

(b) This subchapter shall not prohibit the Arkansas Public Service 
Commission from exercising its powers under any other statute. 


History. Acts 2015, No. 725, § 3. 


CHAPTERS 5-9 


[Reserved] 

CHAPTER 10 
TRANSPORTATION OF PASSENGERS AND FREIGHT 

GENERALLY 

SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. PASSENGERS. 
3. FREIGHT — CARRIERS GENERALLY. 
4, FREIGHT — RAILROADS. 
RESEARCH REFERENCES 


Am. Jur. 13 Am. Jur. 2d, Carriers, 
§ 268 et seq. 
14 Am. Jur. 2d, Carriers, § 672 et seq. 


C.J.S. 13 C.J.S., Carriers, § 366 et seq. 
and § 491 et seq. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
23-10-101. Definition. 
23-10-102. Application of Acts 1887, No. 


SECTION. 
Actions to recover penal- 


81 — Different railroad 
lines operated by same 
company. 

23-10-103. Railroads — Civil penalties 
for violations of §§ 23-4- 
603, 23-4-707, 23-4-710, 
23-4-711, 23-4-713, and 
23-10-104 — 23-10-108 — 


ties. 

23-10-104. Railroads — Preferences as to 
services prohibited. 

23-10-105. Railroads — Discrimination 
in charges or facilities pro- 
hibited. 

23-10-106. Transportation companies — 
Discrimination in charges 
or facilities prohibited. 
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SECTION. 

23-10-107. Railroads — Free transporta- 
tion for officers, agents, 
etc: 

23-10-108. Railroads — Officers, agents, 
or employees not to be per- 
sonally interested in con- 
tracts. 

23-10-109. Agreements for carrier to pay 
charge for use of addi- 


Cross References. Railroads, canals, 
and turnpikes, Ark. Const., Art. 17, § 10. 

Effective Dates. Acts 1887, No. 81, 
§ 4: effective on passage. 

Acts 1937, No. 131, § 2: approved Feb. 
24, 1937. Emergency clause provided: 
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23-10-102 


SECTION. 
tional mode of transporta- 
tion void. 

23-10-110. Railroads — Actions under 
Acts 1887, No. 81 — Atten- 
dance and testimony of of- 
ficers, agents, etc. 


“This act being necessary for the peace, 
health and public safety, an emergency is 
hereby declared and this act shall be in 
full force and effect from and after its 
passage.” 


CASE NOTES 


Interstate Commerce. 
As to interstate shipments, §§ 23-10- 
101 — 23-10-108, 23-10-110 are super- 


23-10-101. Definition. 


seded by the Interstate Commerce Act. 
Halliday Milling Co. v. Louisiana & Nw. 
R.R., 80 Ark. 536, 98 S.W. 374 (1906). 


As used in this act, unless the context otherwise requires, “railroad” 
or “railroad corporation” means all corporations, companies, or indi- 
viduals owning or operating any railroad in this state whether as 
owner, contractor, lessee, mortgagee, trustee, assignee, or receiver. 


History. Acts 1887, No. 81,§ 11, p. 113; 
C. & M. Dig., § 842; Pope’s Dig., § 1046; 
A.S.A. 1947, § 73-1509. 


Meaning of “this act”. Acts 1887, No. 
81, codified as §§ 23-4-603, 23-10-101 — 
23-10-108, 23-10-110, 23-11-311. 


23-10-102. Application of Acts 1887, No. 81 — Different railroad 
lines operated by same company. 


Whenever any railroad corporation, as lessee or otherwise, operates 
any railroad in connection with its own road, the provisions of this act 
as to charges for transportation and carrying freight and passengers 
shall apply to the other road so operated in like manner as if the other 
road were a part of the line of road owned by the corporation operating 
the road, and for such purposes all lines of railroad operated by the 
same company shall be considered as one and the same road. 


History. Acts 1887, No. 81,§ 10, p. 113; 
C. & M. Dig., § 859; Pope’s Dig., § 1063; 
A.S.A. 1947, § 73-1508. 


Meaning of “this act”. See note to 
§ 23-10-101. 
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23-10-103. Railroads — Civil penalties for violations of §§ 23-4- 
603, 23-4-707, 23-4-710, 23-4-711, 23-4-713, and 23-10- 
104 — 23-10-108 — Actions to recover penalties. 


(a) Any railroad corporation that violates §§ 23-4-603, 23-4-707, 
23-4-710, 23-4-711, or 23-4-713 or shall be a party concerned in the 
violation of § 23-10-108 shall forfeit and pay for every such offense any 
sum not less than fifty dollars ($50.00) nor exceeding one thousand 
dollars ($1,000) and costs of suit, to be recovered by civil action by the 
party aggrieved, in any court having jurisdiction thereof. 

(b)(1) Any president, director, officer, agent, or employee of any such 
railroad who shall knowingly or willfully violate any of the provisions of 
§§ 23-10-104 — 23-10-108 for every such violation shall be liable for the 
same penalties, to be recovered by any party aggrieved in the same 
manner as prescribed in this section. 

(2) In case of the violation of § 23-10-108 by any such railroad 
corporation or president, director, officer, agent, or employee, each day 
of violation shall constitute a separate cause of action. 

(c) All such actions shall be brought within one (1) year after the 
cause of action accrues or within one (1) year after the party complain- 
ing comes to the knowledge of his or her rights. 

(d) No such action shall be maintained unless it is alleged and shown 
that before bringing his or her action the party complaining brought the 
matter to the attention of the railroad company by a notice or a 
statement of the facts in writing, accompanied by the papers showing 
the violation, if he or she has any, and a demand for reparation which 
has been delivered to some agent of the railroad company. It must also 
be shown that for fifteen (15) days after the reception of the notice the 
railroad company neglected or refused to refund any overcharge or 
make other proper reparation. 


History. Acts 1887, No. 81,§ 12, p. 113; 
C.& M. Dig., § 1006; Pope’s Dig., § 1215; 
A.S.A. 1947, § 73-1511. 


CASE NOTES 
ANALYSIS Reparation. 
The “reparation” contemplated by Acts 
In General. 1887, No. 81 is compensation for injuries 
Reparation. or wrongs suffered by reason of a railway’s 


In General. failure to comply with Acts 1887, No. 81, 


This section was not repealed by §§ 23- and oath Shey Der eOns a Urs a rca 
4-602, 23-4-608, 23-4-706 or 23-4-710, ion is due can be entitled to the penalty 
Roberts v. St. Louis, Iron Mountain & §, Provided. Arkansas & La. Ry. v. Harris, 62 
Ry., 95 Ark. 249, 130 S.W. 531 (1910). Ark, 452, 36 S.W. 186 (1896). 
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23-10-104. Railroads — Preferences as to services prohibited. 


No railroad or any lessee, manager, or employee thereof shall make 
any preferences in furnishing cars or motive power. 


History. Acts 1887, No. 81, § 4, p. 113; 
C. & M. Dig., § 919; Pope’s Dig., § 1123; 
A.S.A. 1947, § 73-1506. 


23-10-105. Railroads — Discrimination in charges or facilities 
prohibited. 


(a) All individuals, associations, and corporations shall have equal 
rights to have persons and property transported over railroads in this 
state. 

(b) No unjust or undue discrimination shall be made in charges for, 
or in facilities for, transportation of freight or passengers within the 
state. 

(c) Persons and property transported over any railroad shall be 
delivered at any station at charges not exceeding the charges for 
transportation of persons and property of the same class in the same 
direction to any more distant station, but excursion, immigration, and 
commutation tickets may be issued at special rates. 

(d) No railroad shall charge or collect from a connecting railroad any 
greater rate of charge for transporting freight received from the 
connecting railroad to points on its line than the connecting road 
charges for similar freights originating at the point of junction to the 
same destination. 


History. Acts 1887, No. 81, §§ 1, 4, p. Acts 1961, No. 247, § 1; AS.A. 1947, 
113; C. & M. Dig., §§ 848, 919; Acts 1937, §§ 73-1504, 73-1506. 
No. 131, § 1; Pope’s Dig., §§ 1052, 1123; 


23-10-106. Transportation companies — Discrimination in 
charges or facilities prohibited. 


No discrimination in charges or facilities for transportation shall be 
made between transportation companies and individuals or in favor of 
either by abatement, drawback, or otherwise. 


History. Acts 1887, No. 81, § 4, p. 113; 
C. & M. Dig., § 919; Pope’s Dig., § 1123; 
A.S.A. 1947, § 73-1506. 


23-10-107. Railroads — Free transportation for officers, agents, 
etc. 


Nothing contained in this act shall make unlawful the issuance of 
free transportation to employees, widows and widowers of deceased 
employees, officers, agents, surgeons, physicians, and attorneys for 
common carrier railroad companies, or for dependent members of their 
families. 
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History. Acts 1887, No. 81, § 1, p. 113; Meaning of “this act”. See note to 
C. & M. Dig., § 848; Acts 1937, No. 131, § 23-10-101. 
§ 1; Pope’s Dig., § 1052; Acts 1961, No. 
247, § 1; A.S.A. 1947, § 73-1504. 


23-10-108. Railroads — Officers, agents, or employees not to be 
personally interested in contracts. 


(a) No president, director, officer, agent, or employee of any railroad 
shall be interested, directly or indirectly, in the furnishing of materials 
or supplies to the railroad or in the business of transportation as a 
common carrier of freight or passengers over the works owned, leased, 
controlled, or worked by the railroad, nor in any arrangement which 
shall afford more advantageous terms or greater facilities than are 
offered or accorded to the public. 

(b) All contracts and arrangements in violation of this section shall 
be void. 


History. Acts 1887, No. 81, § 3, p. 113; 
C. & M. Dig., §§ 918, 8439; Pope’s Dig., 
§§ 1122, 11013; A.S.A. 1947, § 73-1503. 


23-10-109. Agreements for carrier to pay charge for use of 
additional mode of transportation void. 


(a) Any part of any agreement, arrangement, or other device entered 
into shall be unlawful and void which, as a condition to the transpor- 
tation of property, requires or permits a regulated for-hire carrier of 
property, freight forwarder, private carrier, or other carrier or shipper 
or association or group of shippers to pay a charge, allowance, assess- 
ment, or compensation to any person or organization if the charge, 
allowance, assessment, or compensation is dependent or contingent 
upon the use of another mode of transportation in addition to motor 
transportation for movement of the property. 

(b)(1) Should any person, firm, partnership, organization, or associa- 
tion of persons violate any of the provisions of this section, he, she, or it 
shall be guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not less than one hundred dollars ($100) nor more than five 
hundred dollars ($500) or by imprisonment for not less than thirty (30) 
days nor more than ninety (90) days, or by both a fine and imprison- 
ment. 

(2) Each day of the violation of any of the provisions of this section 
shall constitute a separate offense. 


History. Acts 1963, No. 98, §§ 1, 2; 
A.S.A. 1947, §§ 73-1537, 73-1538. 
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23-10-110. Railroads — Actions under Acts 1887, No. 81 — Atten- 


dance and testimony of officers, agents, etc. 


(a) In any action brought under this act, the court before which the 
action is pending may compel any president, director, officer, receiver, 
trustee, or agent of the railroad defendant in the action to attend and 
testify in the case. The court may compel the production of the books 
and papers of the railroad corporation party to the action or suit. 

(b) The claim that any such testimony or evidence may tend to 
incriminate the person giving the evidence shall not excuse the witness 
from testifying, but the evidence or testimony shall not be used against 


the person on the trial of any criminal proceedings. 


History. Acts 1887, No. 81, § 8, p. 118; 
C. & M. Dig., § 1005; Pope’s Dig., § 1214; 
A.S.A. 1947, § 73-1510. 


Meaning of “this act”. See note to 
§ 23-10-101. 


RESEARCH REFERENCES 


Ark. L. Rev. Theory of Testimonial 
Competency and Privileges, 4 Ark. L. Rev. 
377. 


SUBCHAPTER 2 — PASSENGERS 


SECTION. 

23-10-201 — 23-10-208. [Repealed.] 
23-10-209. Baggage generally. 
23-10-210. Bicycles transported as bag- 


gage. 
23-10-211. Handling of baggage. 


A.C.R.C. Notes. Pursuant to Acts 2005, 
No. 1994, § 564, § 23-10-202 was re- 
pealed even though the text of that Code 
section was not set out in the act and 
stricken through. 

Effective Dates. Acts 1889, No. 93, 
§ 2: effective on passage. 

Acts 1891, No. 43, § 4: effective on pas- 
sage. 


SECTION. 

23-10-212. Baggage — Duration of carri- 
ers’ liability. 

23-10-213. Special passenger excursion 
train — Definitions. 


Acts 1897, No. 23, § 2: effective on pas- 
sage. 

Acts 1899, No. 34, § 2: effective on pas- 
sage. 

Acts 1899, No. 86, § 2: effective on pas- 
sage. 

Acts 1911, No. 252, § 4: effective on 
passage. 


RESEARCH REFERENCES 


ALR. Motor carrier’s liability for per- 
sonal injury or death of passenger caused 
by debris, litter, or other foreign object on 
floor or seat of vehicle. 1 A.L.R.4th 1249. 

Liability of motor bus carrier to passen- 
ger injured through fall while alighting at 
place other than regular bus stop. 7 
A.L.R.4th 1031. 


Width or design of lateral space be- 
tween passenger loading platform and car 
entrance affecting carrier’s liability to 
passenger for injuries incurred from fall- 
ing into space. 28 A.L.R.4th 748. 

Liability of land carrier to passenger 
who becomes victim of third party’s as- 
sault on or about carrier’s vehicle or prem- 
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ises. 34 A.L.R.4th 1054. 

Seating, equipment and devices directly 
relating to passengers’ standing or seating 
safety in land carriers. 35 A.L.R.4th 1050. 

Liability of land carrier to passenger 
who becomes victim of another passen- 
ger’s assault. 43 A.L.R.4th 189. 

Validity and construction of statute or 
ordinance specifically criminalizing pas- 
senger misconduct on public transporta- 
tion. 78 A.L.R.4th 1127. 
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Liability of motor bus carrier or driver 
for death of, or injury to, discharged pas- 
senger struck by another vehicle. 16 
A.L.R.5th 1. 

Coverage under all-risk insurance. 30 
A.L.R.5th 170. 

Liability of air carrier for injury to pas- 
senger caused by fall of object from over- 
head baggage compartment. 32 A.L.R.5th 
Te 


23-10-201 — 23-10-208. [Repealed.] 


A.C.R.C. Notes. Pursuant to Acts 2005, 
No. 1994, § 564, § 23-10-202 was re- 
pealed even though the text of that Code 
section was not set out in the act and 
stricken through. 

Publisher’s Notes. These sections, 
concerning depot facilities, drinking water 
on passenger trains, bulletin boards show- 
ing time of arrival and departure of trains, 
passenger trains to depart only from depot 
at junction, announcements of depar- 
tures, destinations, and track numbers, 
violation of §§ 23-10-204 and 23-10-205 a 
misdemeanor, protection of passengers 
from annoyance or fraud and penalty for 
perpetration, and penalties for business 
solicitations of passengers, were repealed 
by Acts 2605, No. 1994, § 564. The sec- 
tions were derived from the following 
sources: 

23-10-201. Acts 1891, No. 17, § 6, p. 15; 
1903, No. 160, §§ 1-3, p. 302; C. & M. Dig., 
§§ 950-953; Pope’s Dig., §§ 1154-1157; 
A.S.A. 1947, §§ 73-1201 — 73-1205. 


23-10-209. Baggage generally. 


23-10-202. Acts 1891, No. 17, § 6, p. 15; 
C. & M. Dig., § 953; Pope’s Dig., § 1157; 
A.S.A. 1947, § 73-1205. 

23-10-203. Acts 1891, No. 132, §§ 1, 2, 
p. 221; C. & M. Dig., §§ 954, 955; Pope’s 
Dig., §§ 1158, 1159; A.S.A. 1947, §§ 73- 
1206, 73-1207. 

23-10-204. Acts 1907, No. 146, § 1, p. 
353; C. & M. Dig., § 960; Pope’s Dig., 
§ 1164; A.S.A. 1947, § 73-1208. 

23-10-205. Acts 1907, No. 146, §§ 2-4, p. 
353; C. & M. Dig., §§ 961-963; Pope’s Dig., 
§§ 1165-1167; A.S.A. 1947, §§ 73-1209 — 
73-1211. 

23-10-206. Acts 1907, No. 146, § 5, p. 
3538; C. & M. Dig., § 964; Pope’s Dig., 
§ 1168; A.S.A. 1947, § 73-1212. 

23-10-207. Acts 1889, No. 93, § 1, p. 
123; 1897, No. 34, § 1, p. 44; C. & M. Dig., 
§ 945; Pope’s Dig., § 1149; A.S.A. 1947, 
§ 73-1213. 

23-10-208. Acts 1907, No. 236, §§ 1-3, p. 
553; C. & M. Dig., §§ 947-949; Pope’s Dig., 
§§ 1151-11538; A.S.A. 1947, §§ 73-1215 — 
73-1217. 


(a) As used in this section, unless the context otherwise requires, 
“baggage” includes whatever a passenger upon any carrier of passen- 
gers takes with him or her, for personal use and convenience, with 
reference to the immediate necessities or of the journey, and shall also 
include such samples of goods, wares, and merchandise as may be 
necessary to be carried for display by commercial salespersons, and 
shall include theatrical costumes and effects when the samples, cos- 
tumes, or effects are enclosed in trunks and similar receptacles. 

(b)(1) All carriers of passengers in this state shall transport and 
carry any passengers’ baggage weighing not more than one hundred 
fifty pounds (150 lbs.) free of charge. 
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(2) Where the weight of the baggage is in excess of one hundred fifty 
pounds (150 lbs.), the carrier shall charge and receive such excess for a 
fee of not more than twelve and one-half percent (124%2%) of the 
purchase price of the ticket or fare purchased and paid for by the 
passenger per one hundred pounds (100 lbs.) or fraction thereof, but in 
no case shall the charge for the excess be less than twenty-five cents 
(25¢) on the same train or boat upon which the passenger shall travel 
and within a reasonable time thereafter. 

(c) The baggage shall be tendered to the carrier at least thirty (30) 
minutes before the arrival of the train or boat. The carrier shall deliver 
the baggage in good condition with due diligence to the passengers at 
destination. 

(d)(1) Any railroad company or other common carrier failing to 
comply with any of the requirements of subsections (b) and (c) of this 
section shall be liable to the persons aggrieved thereby for the actual 
damages caused by the failure to comply. 

(2) In addition to the actual damages, the carrier shall be liable for a 
penalty not exceeding one hundred dollars ($100) for each and every 
failure to comply with any of the provisions of subsections (b) and (c) of 
this section. 

(3) The penalty may be recovered and collected, together with the 


actual damages, by a civil suit in any court having jurisdiction. 


History. Acts 1911, No. 252, §§ 1-3; C. 
& M. Dig., §§ 968-970; Pope’s Dig., 
§§ 1172-1174; A.S.A. 1947, §§ 73-1222 — 
73-1224. 

Publisher’s Notes. This section was 


367 (superseded — now see § 23-13-201 
et seq.), insofar as it applies to motor 
carriers, in Missouri Pac. Transp. Co. v. 
Ellis, 210 Ark. 958, 198 S.W.2d 196 (1946). 

Cross References. Motor carriers, 


held to be superseded by Acts 1941, No. § 23-13-236. 
CASE NOTES 
ANALYSIS gage. Kansas City S. Ry. v. Skinner, 88 
Ark. 189, 113 S.W. 1019 (1908) (decision 
Baggage. under prior law). 
Connecting Carrier. Connecting Carrier. 
Liability. Connecting carriers are responsible for 


Motor Carriers. 


Baggage. 

Baggage was whatever the passenger 
took with him for his personal use or 
convenience according to the habits or 
wants of the particular class to which he 
belonged either with reference to the im- 
mediate necessities or the ultimate pur- 
pose of the journey. Kansas City, Fort 
Scott & Memphis Ry. v. McGahey, 63 Ark. 
344, 38 S.W. 659 (1897) (decision under 
prior law). 

A suitcase purchased for his own use by 
a passenger, and which he was carrying 
home inside of his trunk, constituted bag- 


baggage transported over their line. St. 
Louis, Iron Mountain & S. Ry. v. DeWitt, 
115 Ark. 578, 171 S.W. 906 (1914). 


Liability. 

Where passenger, ignorant of rules of 
railway forbidding agents to receive 
money as baggage for transportation, de- 
livered to baggage agent more money than 
carrier was required to transport, and 
informed agent of amount, carrier’s com- 
mon-law liability attached. St. Louis Sw. 
Ry v. Berry, 60 Ark. 433, 30 S.W. 764 
(1875) (decision under prior law). 

When a passenger in presenting his 
goods to a carrier for transportation either 
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informs the carrier that they are not such 
as are usually carried by passengers or 
that fact is apparent from the outward 
appearance of the packages and the car- 
rier received and carried them as baggage, 
he will be responsible for them as bag- 
gage, notwithstanding he was not bound 
to receive them as such. Kansas City, Fort 
Scott & Memphis Ry. v. McGahey, 63 Ark. 
344, 38 S.W. 659 (1897) (decision under 
prior law). 

In an action against a railroad company 
for damages on account of delay in the 
transportation of baggage, the plaintiff 
cannot recover damages because of incon- 
venience and mortification suffered on ac- 
count of the delay in receiving the bag- 
gage. St. Louis, Iron Mountain & S. Ry. v. 
Campbell, 108 Ark. 432, 158 S.W. 120 
(1913). 

Payment of passenger fare is usually a 
necessary prerequisite to the binding of 
the carrier to liability for the transporta- 
tion of the passenger’s baggage; however, 
if plaintiff purchased ticket for only part 
of journey with statement that he in- 
tended to purchase additional ticket to 
complete journey and agent issued bag- 
gage check for entire journey, it was bound 
for transportation of baggage to the end of 
the journey. St. Louis, Iron Mountain & S. 
Ry. v. DeWitt, 115 Ark. 578, 171 S.W. 906 
(1914). 

Initial carrier was not relieved of liabil- 
ity for actual value of baggage lost after 
delivery to connecting carrier on account 
of rule adopted by Corporation Commis- 
sion restricting liability, since commission 
had no power or authority to change 
statutory rule fixing carrier’s liability at 
the actual value of the baggage. South- 
western Transp. Co. v. Poye, 194 Ark. 982, 
110 S.W.2d 494 (1937). 

Where there were two fares in exis- 
tence, one without limitations as to liabil- 
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ity and a reduced fare with limitations, 
carrier, to enforce limitation would have 
to show that he gave the passenger an 
option to accept either the one or the other 
and that the passenger accepted the con- 
tract containing the limitations. South- 
western Transp. Co. v. Poye, 194 Ark. 982, 
110 S.W.2d 494 (1937). 

Passenger who paid the full fare and 
only fare in existence for transportation of 
himself and baggage and checked baggage 
which was lost after delivery to connecting 
carrier was entitled to recover actual 
value of baggage from initial carrier, not- 
withstanding printed provision in the 
ticket that initial carrier was acting as 
agent of connecting carriers and on back 
of baggage check limited initial carrier’s 
liability in case of loss. Southwestern 
Transp. Co. v. Poye, 194 Ark. 982, 110 
S.W.2d 494 (1937). 

Carrier receiving baggage becomes re- 
sponsible, and its obligation is not affected 
by the fact that carrier’s regulations for- 
bid the acceptance thereof, if those regu- 
lations are not brought to the knowledge 
of the passenger. Strickland v. Missouri 
Pac. Transp. Co., 195 Ark. 950, 115 S.W.2d 
830 (1938). 

Carrier taking charge and exclusive 
control of baggage and not permitting 
passenger to have anything to do with it is 
responsible for it notwithstanding rule 
filed with Corporation Commission to the 
effect that it will not check baggage in 
small containers. Strickland v. Missouri 
Pac. Transp. Co., 195 Ark. 950, 115 S.W.2d 
830 (1938). 


Motor Carriers. 

This section, insofar as it applied to 
motor carriers, was superseded by Acts 
1941, No. 367 (superseded — now see 
§ 23-13-201 et seq.). Missouri Pac. 
Transp. Co. v. Ellis, 210 Ark. 958, 198 
S.W.2d 196 (1946). 


23-10-210. Bicycles transported as baggage. 


(a) Bicycles are declared to be baggage and shall be checked and 
transported as baggage for passengers by all railway companies oper- 
ating in this state and be subject to the same charges and liabilities as 
other baggage. However, no passenger shall be required to crate, cover, 
or otherwise protect any such bicycle, and railway companies shall be 
responsible for the bicycle in the same manner as all other baggage. 

(b) Under the provisions of this section, no railroad corporation shall 
be required to transport more than one (1) bicycle for a single individual 
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in addition to any other baggage as shall bring the whole within the 
lawful weight limit. 


History. Acts 1897, No. 23, § 1, p. 30; 
C. & M. Dig., § 971; Pope’s Dig., § 1175; 
A.S.A. 1947, § 73-1225. 


23-10-211. Handling of baggage. 


(a)(1) All railroad and express companies in this state are required to 
provide each and every one of its trains with one (1) or more stage- 
planks, of not less than eight feet (8') in length and three feet (3') in 
width, or trucks to be used in unloading trunks and baggage from their 
trains to the depot platforms. 

(2) All railroads and express companies in this state and their agents 
and employees are required to use the stage-planks or trucks provided 
for in subdivision (a)(1) of this section while they are unloading baggage 
and trunks from their trains, except where platforms are as high as the 
car doors. 

(b) All railroads and express companies in this state and their agents 
and employees are prohibited from tumbling trunks and baggage from 
their car doors into the depot platforms, thereby breaking, injuring, or 
in anywise damaging the trunk or baggage or contents thereof. 

(c) Any railroad or express company violating this section or han- 
dling trunks or baggage in such a rough and careless manner as to 
injure the trunks or baggage shall be liable to the owner of the damaged 
trunks or baggage, in addition to the value of the trunks or baggage, in 
the sum of not less than twenty-five dollars ($25.00) nor more than two 
hundred dollars ($200). This sum shall be recovered by an action 
against the railroad or express company in any court having jurisdic- 
tion of such causes in any county in which the railroad or express 
company may do business, and the court may consolidate as many 
separate injuries as may have occurred in any counties in this state 
within twelve (12) months prior to the bringing of the action. 


History. Acts 1891, No. 48, §§ 1-3, p. §§ 973-975; Pope’s Dig., §§ 1177-1179, 
72; 1899, No. 86,§ 1, p.142;C.&M.Dig., A.S.A. 1947, §§ 73-1226 — 73-1228. 


23-10-212. Baggage — Duration of carriers’ liability. 


All persons or corporations engaged in the business of common 
carrier shall be responsible as common carrier for all baggage or goods 
checked by them as baggage for forty-eight (48) hours after the baggage 
or goods checked as baggage have reached their destinations. 


History. Acts 1899, No. 34, § 1, p. 41; 
C. & M. Dig., § 972; Pope’s Dig., § 1176; 
A.S.A. 1947, § 73-1229. 
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23-10-213. Special passenger excursion train — Definitions. 


(a)(1) Notwithstanding any other law to the contrary, the liability of 
a nonprofit sponsor of a special passenger excursion train, the owner or 
operator of a special passenger excursion train, and the railroad or rail 
authority over whose tracks the special passenger excursion train is 
operated, for all claims, whether for compensatory damages or punitive 
damages, arising from a rail incident or accident occurring in Arkansas 
and involving a special passenger excursion train shall not exceed ten 
million dollars ($10,000,000). 

(2) This section shall not limit the liability of a person whose 
intentional misconduct causes a rail incident or accident. 

(b)(1) The nonprofit sponsor of a special passenger excursion train 
shall maintain insurance coverage of not less than ten million dollars 
($10,000,000) per occurrence, with the nonprofit sponsor and the 
railroad or rail authority over whose tracks the special passenger 
excursion train is operated as named insureds. 

(2) Such insurance shall not have a self-insured retention or deduct- 
ible greater than one hundred thousand dollars ($100,000). 

(3) Anonprofit sponsor shall provide evidence of such coverage upon 
demand of the State Highway Commission or by the railroad or rail 
authority over whose tracks the special passenger excursion train is to 
be operated. 

(c) Nothing in this section shall be construed as requiring a railroad 
or rail authority to permit the operation of a special passenger excur- 
sion train over its tracks. 

(d) As used in this section: 

(1) “Nonprofit sponsor” means a nonprofit corporation other than a 
railroad or rail authority whose purpose includes the historic preser- 
vation of documents, memorabilia, and equipment associated with the 
railroad industry, and public education regarding the history, current 
functions, and future of railroad transportation and which is exclusive 
to religious, scientific, literary, or educational within the meaning of 26 
U.S.C. § 501(c)(3), as amended; and 

(2) “Special passenger excursion train” means a train offered by a 
nonprofit sponsor to the public for operation over a common carrier 
railroad or railroad authority. 


History. Acts 1995, No. 1251, §§ 1, 2. 
SUBCHAPTER 3 — FREIGHT — CARRIERS GENERALLY 


SECTION. SECTION. 


23-10-301. Express and freight rules pre- 23-10-304. Goods damaged in intrastate 
scribed by department. transit. 

23-10-302. Express offices and delivery — 23-10-305. Goods damaged in transit — 
Penalties. Express companies. 


23-10-303. Goods damaged in transit — 93-10-306. Unclaimed goods. 
Liability generally. 
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Effective Dates. Acts 1895, No. 30, 
§ 2: effective on passage. 

Acts 1905, No. 144, § 6: effective on 
passage. 

Acts 1905, No. 250, § 3: effective on 
passage. 

Acts 1907, No. 166, § 3: effective on 
passage. 
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Acts 1907, No. 270, § 3: effective on 
passage. 

Acts 1907, No. 422, § 9: May 28, 1907. 

Acts 1911, No. 356, §§ 4, 5: effective 30 
days after passage. 


RESEARCH REFERENCES 


ALR. Carrier’s public duty exception to 
absolute or strict liability arising out of 
carriage of hazardous substances. 31 
A.L.R.4th 658. 

Coverage under all-risk insurance. 30 
A.L.R.5th 170. 

Recovery of punitive damages for inju- 


ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 
stances. 39 A.L.R.5th 763. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 


23-10-301. Express and freight rules prescribed by department. 


The Arkansas State Highway and Transportation Department shall 
make rules and regulations to be observed by all persons or corpora- 
tions operating any railroad or engaged in transporting property as 
express or freight in this state, in respect to the receiving, hauling, 
transporting, storing, and delivering of freight and express as, in its 


judgment, the public convenience may require. 


History. Acts 1907, No. 422, § 3, p. 
1137; C. & M. Dig., § 1649; Pope’s Dig., 
§ 1970; A.S.A. 1947, § 73-1304. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. For construction of 
this section, see § 23-4-601. 

Cross References. General Assembly 
to pass laws to correct ebuses and prevent 
unjust discrimination, Ark. Const., Art. 
AR bodsb ANGE 

Penalty for violation of orders of com- 
mission under this section, § 23-4-602. 


23-10-302. Express offices and delivery — Penalties. 


(a)(1) All corporations doing an express business in Arkansas are 
required to establish and maintain an office in all cities of the first class 
in Arkansas, for the purpose of receiving shipments to be made by 
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express and to receive and deliver all packages carried or sent by 
express to the cities. 

(2) The express offices shall be open for business in the cities at all 
reasonable times and hours. 

(b) The Arkansas State Highway and Transportation Department is 
authorized and directed to define the limits in the cities in which 
express companies shall make free delivery of all express packages 
received by them. 

(c)(1) Any express company refusing to establish and maintain the 
offices or refusing to deliver free any express packages received by them 
within the limits fixed by the department shall be guilty of a misde- 
meanor for each failure or refusal to comply with the terms of this 
section or the orders of the department and shall be fined in any sum 
not exceeding one hundred dollars ($100) for each offense. 

(2) Each day that the company refuses to establish and maintain the 
offices and each refusal to deliver within the territory fixed by the 
department shall be a separate offense. 


History. Acts 1911, No. 356, §§ 1-3; C. 
& M. Dig., §§ 854-856, 938-940; Pope’s 
Dig., §§ 1058-1060, 1142-1144; A.S.A. 
1947, §§ 73-1301 — 73-1303. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 


No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-10-303. Goods damaged in transit — Liability generally. 


(a) Whenever any property is received by a common carrier to be 


transferred from one place to another, within or without this state, or 
when a railroad or other transportation company issues receipts or bills 
of lading in this state, the common carrier, railroad, or transportation 
company issuing the receipt or bill of lading shall be liable for any loss 
or damage or injury to the property caused by its negligence or the 
negligence of any other common carrier, railroad, or transportation 
company to which the property may pass. 

(b) The common carrier, railroad, or transportation company issuing 
any receipt or bill of lading shall be entitled to recover, in a proper 
action, the amount of any loss, damage, or injury it may be required to 
pay to the owner of the property, from the common carrier, railroad, or 
transportation company through whose negligence the loss, damage, or 
injury may be sustained. 
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History. Acts 1907, No. 270, § 1, p. 
619; C. & M. Dig., § 924; Pope’s Dig., 
§ 1128; A.S.A. 1947, § 73-1352. 
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Cross References. Motor carriers, 


§ 23-13-236. 


CASE NOTES 


Liability of Initial Carrier. 

A railroad company is liable for negli- 
gence of a connecting carrier, though the 
bill of lading exempted it from liability 
except for loss occurring on its own line. 
Fort Smith, Subiaco & Rock Island R.R. v. 
Scroggins, 150 Ark. 571, 234 S.W. 999 
(1921). 

The initial carrier is liable for damages 
caused by negligence regardless of the 
particular line on which it occurred. Bar- 
rett v. St. Louis Sw. Ry., 151 Ark. 215, 235 
S.W. 800 (1921). 


Bus passenger who paid the full and 
only fare for transportation of himself and 
baggage, and baggage was lost after deliv- 
ery to connecting carrier, was entitled to 
recover actual value of baggage from ini- 
tial carrier, notwithstanding printed pro- 
vision in the ticket that initial carrier was 
acting as agent of connecting carriers and 
on back of baggage check limiting initial 
carrier’s liability in case of loss. South- 
western Transp. Co. v. Poye, 194 Ark. 982, 
110 S.W.2d 494 (1937). 


23-10-304. Goods damaged in intrastate transit. 


(a) All railway companies, their assignees or lessees, and all other 
common carriers who receive goods for shipment at points within this 
state to be delivered at other points within this state and all railway 
companies and other common carriers, their assignees or lessees, who 
deliver goods, wares, and merchandise to persons at points within this 
state are made liable for all damages to the goods, wares, and 
merchandise, to the consignee or his or her legal representative. 

(b) All damages to goods, wares, or merchandise may be collected 
from the agent at the point of destination, if the consignee or his or her 
legal representative presents to the agent of the railway company or 
other common carrier an itemized statement giving a clear description 
of the property damaged and the amount of damage to each item or 
article so damaged, verified by affidavit, within ten (10) days from the 
time the goods are received. 

(c)(1) If, after the consignee has made out and presented his or her 
itemized statement as required by subsection (b) of this section, the 
railway company or other common carrier or its agent at the point of 
destination fails or refuses to pay the claim for loss or damage within 
thirty (30) days after demand, the consignee of the goods, wares, or 
merchandise so damaged may enter suit against the railway company 
or other common carrier, their assignees, or lessees, for his or her loss 
or damage. 

(2) If he or she recovers in the action against the railway company, its 
assignees, or lessees, a judgment equal to the amount stipulated in the 
affidavit of claim, the court or jury trying the cause shall render a 
verdict or judgment for treble the amount of the claim for his or her 
damage or loss. 

(d) Any person who makes a false affidavit under subsection (b) of 
this section, or who swears falsely to any item or material fact upon 
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which suit may be based, shall be deemed guilty of perjury and shall be 
punished according to the laws now governing such a crime. 

(e) Nothing in this section shall be so construed as to conflict with or 
repeal any law now in existence or in any way change the manner of 
procedure in actions for damages. 


History. Acts 1905, No. 144, §§ 1-5, p. Dig., §§ 920-923; Pope’s Dig., §§ 1124- 
358; 1907, No. 166, §§ 1,2,p.401;C.&M. 1127;A.S.A. 1947, §§ 73-1347 — 73-1351. 


CASE NOTES 


Cennecting Carriers. Rock Island & Pac. Ry. v. Ledbetter, 106 
Delivering carrier is not liable fordam- Ark. 512, 153 S.W. 801 (1913). 
ages caused by the initial carrier. Chicago, 


23-10-305. Goods damaged in transit — Express companies. 


(a) All express companies organized or doing business under the 
laws of the State of Arkansas shall settle in twenty (20) days with the 
owner of goods, after notice has been given them, for the damages or 
loss of goods incurred in transit on the lines of the express companies. 
Notice to any local agent whose duty it is to report to any of the general 
offices shall be sufficient notice. 

(b) Any express company, as mentioned in subsection (a) of this 
section, which fails or refuses to pay for the damages or loss of goods 
within twenty (20) days after notice is given, as mentioned, shall be 
liable in damages to the owner of the goods to the amount of damage 
sustained or lost. 


History. Acts 1905, No. 250, §§ 1,2,p. Dig., §§ 1140, 1141; A.S.A. 1947, §§ 73- 
659; C. & M. Dig., §§ 936, 937; Pope’s 1353, 73-1354. 


CASE NOTES 


Cited: Simmons v. American Ry. Ex- Ry. Express Co., 156 Ark. 296, 246 S.W. 1 
press Co., 147 Ark. 339, 227 S.W. 414 (1922); Southern Express Co. v. Couch, 
(1921); Beckler Produce Co. v. American 157 Ark. 604, 249 S.W. 559 (1923). 


23-10-306. Unclaimed goods. 


(a) When any goods, merchandise, or other property has been re- 
ceived by any warehouser, commission merchant, or common carrier 
and is not claimed or received by the owner, consignee, or other 
authorized person for the period of six (6) months from the time it 
should have been called for, it shall be lawful for the warehouser, 
commission merchant, or carrier to sell the goods, merchandise, or 
other property to the highest bidder for cash. Twenty (20) days’ notice 
of the time and place of sale shall first be given to the owner, consignee, 
or consignor, when known, and by advertisement with two (2) inser- 
tions in a daily or weekly newspaper published in the county where the 
sale is to take place. 
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(b)(1) The proceeds of the sale are to be applied to the payment of 
freight, storage, and charges due and the cost of advertising and 
making the sale. 

(2) If any surplus is left after paying freight, storage, cost of adver- 
tising, and all other just and reasonable charges, the surplus shall be 
paid over to the rightful owner of the property at any time thereafter, 
upon demand being made therefor. 

(c) Railroad companies shall not charge storage for the first forty- 
eight (48) hours, nor more than five cents (5¢) per day after the first 
forty-eight (48) hours on baggage not exceeding one hundred fifty 
pounds (150 lbs.). 

(d) Arecord of the sale shall be kept. The record shall be open to the 


inspection of all parties interested therein. 


History. Acts 1895, No. 30, § 1, p. 34; 
C. & M. Dig., § 972; Pope’s Dig., § 1176; 
A.S.A. 1947, § 73-1355. 


SUBCHAPTER 4 — FREIGHT — RAILROADS 


SECTION. SECTION. 
23-10-401. Definition for §§ 23-10-432 — 23-10-4183. Duty to furnish cars to ship- 
23-10-437 and 23-12-605. per. 
23-10-402. Definition for §§ 23-10-403, 23-10-414. Duty to furnish cars — Inter- 
23-10-405, 23-10-406, and state railroads. 
23-10-409 — 23-10-431. 23-10-415. Duty to exchange and return 
23-10-403. Applicati iv 23-10-402, aS 
ee ae 5 biatian 93. 23-10-416. Loading of cars generally. 
10-409 — 93-10-431 ; 23-10-417. Cars detained for fault of ship- 
Ant mS: Se ae per — Demurrage charges. 
a aan is nt ee Wve S 23-10-418. Receipt and transport of 
23-10-405. Remedies in §§ 23-10-406, 23- PPIEN Gene ne tea tialnis: 
23-10-419. Delivery of freight. 
10-409 — 23-10-431 cumu- ; 
23-10-420. Notice to consignee of arrival 
lauive- of freight — Penalty for 
23-10-406. Penalties for violations of 
23-10-402, 23-10-403 Pa SOY 
$§ 23-10-402, ~~? 28-10-421. Notice of arrival of freight — 
23-10-405, and 23-10-409 Praaiinios 
— 23-10-431, or rules of 93.10-422. Shipment to consignor’s order 
department — Actions to SI Notice: 
Pee 23-10-423. Package freight unloaded by 
23-10-407. Reasonable rules for transpor- railroad ies Storage 
tation of freight permitted. charges. 
23-10-408. Contracts or rules abridging 93.10-424. Unloading cars — Free time 
liability of railroad void. — Demurrage charges — 
23-10-409. Free or reduced rate transpor- Extension of free time. 
tation permitted. 23-10-425. Loading or unloading — Addi- 
23-10-410. Discrimination as to freight tional free time when 
prohibited — Pooling, re- weather inclement. 
bates, etc., prohibited. 23-10-426. Loading or unloading — Ex- 
23-10-411. Forwarding freight over con- tension of time when con- 
necting lines — Prefer- signee or consignor at dis- 
ences prohibited — Excep- tance from depot. 
tions. 23-10-427. Storage of freight after failure 
23-10-412. Demurrage charges generally. to unload — Charges. 


SECTION. 


23-10-428. 


23-10-429. 


23-10-4830. 
23-10-431. 


23-10-432. 


23-10-4383. 
23-10-434. 


23-10-435. 
23-10-436. 
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Refusal of freight — Notice to 
consignor — Liability for 
demurrage. 

Employee demanding or re- 
ceiving extra pay for fur- 
nishing car to shipper — 
Penalty. 

Recovery of demurrage, forfei- 
tures, and charges. 

Actions for damages for viola- 
tions of §§ 23-10-402, 23- 
10-403, 23-10-405, 23-10- 
406, and 23-10-409 — 23- 
10-431 — Limitation. 

Duty to furnish cars — Rea- 
sonable time for request- 
ing cars. 

Exceptions to duty to furnish 
or exchange cars. 

Liability for failure to furnish 
or exchange cars — Excep- 
tions. 

Liability for cars of another 
railroad. 

Penalty for gross negligence in 
not furnishing or exchang- 


Effective Dates. Acts 1889, No. 67, 
§ 3: effective on passage. 
Acts 1895, No. 51, § 3: effective on pas- 


sage. 


Acts 1903, No. 24, § 5 and No. 157, § 5: 
effective 60 days after passage. 

Acts 1907, No. 193, § 25: effective 60 
days after passage. 

Acts 1907, No. 239, § 4: effective on 


passage. 


Acts 1907, No. 429, § 3: effective on 


passage. 


Acts 1909, No. 233, § 5: effective 30 
days after passage. 
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SECTION. 
ing cars — Fee of prosecut- 
ing attorney. 

23-10-437. Intrastate freight — Rules 
and regulations. 

23-10-438. Perishable freight — Duty to 
furnish cars — Exceptions 
— Penalty. 

23-10-439. Perishable freight — Time for 
loading — Demurrage 
charges. 

23-10-440. Forwarding perishable freight 
— Penalty for failure. 

23-10-441. Shipper’s pass on shipments 
of livestock or poultry. 

23-10-442. Shipments of sheep and hogs. 

23-10-443. Shipments of grain. 

23-10-444. Shipments of coal, corn, or cot- 
tonseed — Duty to weigh 
and furnish correct weight 
to consignee — Penalty. 

23-10-445. Shipments of coal — Duty to 


weigh loaded cars prior to 
shipment and issue certifi- 
cate of weight — Penalty. 


Acts 1909, No. 277, § 6: effective on 
passage. 

Acts 1919, No. 636, § 3: approved Apr. 
3, 1919. Emergency declared. 

Acts 1921, No. 518, § 3: approved Mar. 
26, 1921. Emergency clause provided: 
“This act being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, an emergency is de- 
clared, and it shall take effect and be in 
force from and after its passage.” 


RESEARCH REFERENCES 


ALR. Carrier’s public duty exception to 


absolute or strict liability arising out of 


carriage of hazardous substances. 31 
A.L.R.4th 658. 

Coverage under all-risk insurance. 30 
A.L.R.5th 170. 

Recovery of punitive damages for inju- 
ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 


stances. 39 A.L.R.5th 763. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 

Ark. L. Rev. Personal Property — Ex- 
ceptions to Insurer Liability of Common 
Carriers, 4 Ark. L. Rev. 242. 
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23-10-401. Definition for §§ 23-10-4382 — 23-10-437 and 23-12-605. 


As used in §§ 23-10-432 — 23-10-437 and 23-12-605, unless the 
context otherwise requires, “shipper” means any person, firm, or 
corporation tendering freight for shipment and any consignor or con- 
signee of any bill of lading, or other person, firm, or corporation having 
the right of a consignor or consignee. 


History. Acts 1909, No. 277, § 3, p. 
814; C. & M. Dig., § 1623; Pope’s Dig., 
§ 1945; A.S.A. 1947, § 73-1309. 


CASE NOTES 


Cited: Cannco Contractors v. Livings- 
ton, 282 Ark. 438, 669 S.W.2d 457 (1984). 


23-10-402. Definition for 8§ 23-10-403, 23-10-405, 23-10-406, and 
23-10-409 — 23-10-431. 


As used in §§ 23-10-4083, 23-10-405, 23-10-406, and 23-10-409 — 
23-10-431, unless the context otherwise requires, “railroad company”, 
“railroad companies”, or “carrier” means all corporations, companies, or 
individuals which own or operate any railroad in this state, whether as 
owner, contractor, lessee, mortgagee, trustee, assignee, or receiver, and 
their officers and agents. 


History. Acts 1907, No. 193, § 18, p. 
453; C. & M. Dig., § 842; Pope’s Dig., 
§ 1046; A.S.A. 1947, § 73-1325. 


23-10-403. Application of §§ 23-10-402, 23-10-405, 23-10-406, 23- 
10-409 — 23-10-431. 


Sections 23-10-402, 23-10-405, 23-10-406, and 23-10-409 — 23-10- 
431 shall not apply to railroads under two (2) miles in length nor to 
railroads that are not public carriers. 


History. Acts 1907, No. 193, § 1, p. 
453; C. & M. Dig., § 895; Pope’s Dig., 
§ 1099; A.S.A. 1947, § 73-1310. 


23-10-404. Remedies in §§ 23-10-438 — 23-10-440 cumulative. 


The remedies given by §§ 23-10-438 — 23-10-440 shall be regarded 
as cumulative, and §§ 23-10-438 — 23-10-440 shall not be construed as 
repealing any statute giving such remedies. 


History. Acts 1909, No. 233, § 4, p. 
698; A.S.A. 1947, § 73-1334. 
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23-10-405. Remedies in §§ 23-10-406, 23-10-409 — 23-10-431 cu- 
mulative. 


The remedies given by §§ 23-10-406 and 23-10-409 — 23-10-431 
shall be regarded as cumulative, and §§ 23-10-406 and 23-10-409 — 
23-10-431 shall not be construed as repealing any statute giving such 
remedies. 


History. Acts 1907, No. 193, § 24, p. 
453; A.S.A. 1947, § 73-1330. 


23-10-406. Penalties for violations of §§ 23-10-402, 23-10-4083, 
23-10-405, and 23-10-409 — 23-10-431, or rules of 
department — Actions to recover. 


(a) If any person or corporation operating a railroad in this state for 
the transportation of freight, or any receiver, trustee, or lessee of any 
such person or corporation, or any other person or corporation as 
defined in § 23-10-402 or its employees or agents violate any of the 
provisions of §§ 23-10-402, 23-10-4038, 23-10-405, and 23-10-409 — 
23-10-431, or aid or abet therein, or violate the tariff of charges or the 
rules of the Arkansas State Highway and Transportation Department 
as fixed by the department regarding railroad companies upon furnish- 
ing cars upon application of shippers, and regarding transportation, 
delivery, and storage of freight, forbidden pooling, discrimination, 
rebate, drawback, or other similar device, either directly or indirectly, 
or regarding any of the rules made by the department based upon 
§§ 23-10-402, 23-10-4038, 23-10-405, and 23-10-409 — 23-10-431, and 
for which there is no other penalty prescribed in §§ 23-10-402, 23-10- 
403, 23-10-405, and 23-10-409 — 23-10-431, then the person, corpora- 
tion, receiver, trustee, lessee, or any other person or corporation as 
defined in § 23-10-402 shall be liable to a penalty of not less than five 
hundred dollars ($500) nor more than three thousand dollars ($3,000) 
for each violation of §§ 23-10-402, 23-10-4038, 23-10-405, and 23-10-409 
— 23-10-431, or of such rules and regulations of the department based 
upon §§ 23-10-402, 23-10-4038, 23-10-405, and 23-10-409 — 23-10-431. 

(b)(1) The penalty may be recovered by an action to be brought in the 
name of the State of Arkansas in the county in which the violation may 
occur. 

(2)(A) The department shall institute an action for the recovery of 

the penalties prescribed in §§ 23-10-402, 23-10-403, 23-10-405, and 

23-10-409 — 23-10-431 through the prosecuting attorney of the 

proper district. 

(B) The prosecuting attorney shall be allowed a fee by the court not 
to exceed twenty-five percent (25%) of the amount collected. 

(C) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department shall employ some other compe- 
tent attorney at law to bring the suit who shall be allowed a fee to be 
fixed by the court not to exceed twenty-five percent (25%) of the 
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23-10-407 


amount collected. In such a case, the prosecuting attorney shall not 


interfere. 


(3) No such suits shall be dismissed or compromised without the 
consent of the court and the department. 

(c) Nothing in this section shall be so construed as to interfere in any 
manner with the action for damages as provided in § 23-10-4381. 


History. Acts 1907, No. 193, § 22, p. 
453; C. & M. Dig., § 914; Pope’s Dig., 
§ 1118; A.S.A. 1947, § 73-1329. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-10-407. Reasonable rules for transportation of freight per- 


mitted. 


(a) It shall be lawful for railroads to prescribe rules and regulations 
for the transportation of merchandise, livestock, and other freight that 
are reasonable and not inconsistent with the common law or statutory 
duties and liabilities of railroads as common carriers. 

(b) The reasonableness or unreasonableness of the rules and regu- 
lations shall be determined by a jury in all cases where the rules or 
regulations become an issue before any court. 


History. Acts 1907, No. 239, § 3, p. 
557; C. & M. Dig., § 845; Pope’s Dig., 
§ 1049; A.S.A. 1947, § 73-1358. 


CASE NOTES 


Reasonableness of Rules. 

A stipulation that notice of any claim for 
damages to stock shipped shall be given 
the agent at an intermediate station dis- 
tant from the destination is unreasonable 
as a matter of law. St. Louis, Iron Moun- 
tain & S. Ry. v. Dunn, 94 Ark. 407, 127 
S.W. 464 (1910). 


A rule providing that suit therefor must 
be brought within six months is not un- 
reasonable. Hafer v. St. Louis Sw. Ry., 101 
Ark. 310, 142 S.W. 176 (1911); Missouri & 
N. Ark. R.R. v. Ward, 111 Ark. 102, 163 
S.W. 164 (1914). 
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23-10-408. Contracts or rules abridging liability of railroad 
void. 


(a) It shall be unlawful for any railroad or any of its agents or 
employees to enter into an agreement or contract with any shipper of 
any livestock, merchandise, or other freight for the purpose of abridg- 
ing, modifying, limiting, or abrogating the statutory and common law 
duties and liabilities of the railroad as a common carrier. All agree- 
ments and contracts made for that purpose are declared to be void and 
shall not be enforced by any of the courts of this state. 

(b) All rules and regulations prescribed by any railroad for the 
transportation of any merchandise, livestock, or other freight which are 
inconsistent with the common law and statutory duties and liabilities of 
railroads as common carriers or that in anywise limit or abridge the 
statutory and common laws and rights of any shipper are declared to be 
void and shall not be enforced by any of the courts of this state. 


History. Acts 1907, No. 239, §§ 1, 2, p. 
557; C. & M. Dig., §§ 848, 844; Pope’s 
Dig., §§ 1047, 1048; A.S.A. 1947, §§ 78- 
1356, 73-1357. 

Publisher’s Notes. This section was 
held invalid as applied to certain stipula- 
tions in bills of lading exempting a carrier 
from liability for loss of shipments due to 


fire, since Congress, through the Inter- 
state Commerce Act, which is codified 
primarily as 49 U.S.C. § 10101 et seq., 
has entered upon regulation of provisions 
in bills of lading affecting a railroad’s 
liability for loss of property. See Missouri 
Pac. RR. v. borter, 2/3. 5164184 omer 
383, 71 L. Ed. 672 (1927). 


CASE NOTES 


ANALYSIS 


Federal Legislation. 
Void Agreements. 


Federal Legislation. 

This section is invalid as applied to 
stipulations in bills of lading exempting 
carriers from liability for loss of ship- 
ments by fire, not due to the carriers’ 
negligence, inasmuch as _ Congress, 
through the Interstate Commerce Act, has 
entered upon the regulation of provisions 
in bills of lading affecting liability of rail- 


roads for loss of property. Missouri Pac. 
R.R. v. Porter, 273 U.S. 341, 47S. Ct. 383, 
files gd eB AW Ala ere © 


Void Agreements. 

A provision in a contract between a 
railroad company and a shipper relieving 
the company from liability caused by fire 
is, as to intrastate shipments, void, 
though the fire occurs while the shipment 
is on an industrial siding. Straub v. Mis- 
souri Pac. R.R., 170 Ark. 1174, 283 S.W. 36 
(1926). 


23-10-409. Free or reduced rate transportation permitted. 
Nothing in this section and §§ 23-10-402, 23-10-4038, 23-10-405, 


23-10-406, and 23-10-410 — 23-10-431 shall be so construed as to 
prohibit any person or corporation operating a railroad in this state 
from transporting, delivering, or storing freight free of charge or at 
reduced rates for any city, county, or town government, or for any state 
or the United States, or any property for schools, churches, hospitals, 
fairs, exhibitions, eleemosynary and charitable institutions, or indigent 
persons, or employees of such corporations for their own personal use, 
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23-10-411 


or for railroad eating houses when the houses are maintained for the 
benefit of railroad employees and the traveling public. 


History. Acts 1907, No. 193, § 16, p. 
453; C. & M. Dig., § 917; Acts 1921, No. 
513,§ 1; Pope’s Dig., § 1121; A.S.A. 1947, 
§ 73-1505. 

Cross References. Free carriage, pas- 


sage permitted, § 23-4-807. 
Granting of free passes to certain gov- 
ernment officials prohibited, § 23-4-802. 
Reduced rate tickets allowed, § 23-4- 
els 


23-10-410. Discrimination as to freight prohibited — Pooling, 
rebates, etc., prohibited. 


(a) It shall be unlawful for any railroad company or its officers or 
agents to discriminate between persons, firms, corporations, or places 
in storage, demurrage charges, furnishing cars, or transportation and 


delivery of freight. 


(b) No pooling, rebate, drawback, or any similar device, either direct 
or indirect, will be allowed. Any such device shall be unlawful. 


History. Acts 1907, No. 193, § 16, p. 
453; C. & M. Dig., § 917; Acts 1921, No. 
513,§ 1; Pope’s Dig., § 1121; A.S.A. 1947, 
§ 73-1505. 

Cross References. Contracts for pool- 


ing freight or dividing revenues prohib- 
ited, § 23-4-711. 

Undue discrimination in charges or fa- 
cilities prohibited, Ark. Const., Art. 17, 
Sa) 


CASE NOTES 


ANALYSIS 


Double Damages. 
Preferences. 


Double Damages. 

A carrier is liable for double damages 
under § 23-4-705 on account of unlawful 
discrimination. Missouri Pac. R.R. v. 
Kirten Gravel Co., 184 Ark. 1024, 44 
S.W.2d 674 (1931). 


Preferences. 
Where a carrier ships goods intrastate 
to a consignee marked “prepaid” and 


charges the consignor’s account, the con- 
signee pays the consignor in full including 
the freight cost, and the consignor later 
goes bankrupt, the carrier could not re- 
cover payment from the consignee, since 
the consignee did not receive any prefer- 
ence. Missouri Pac. R.R. v. Dermott Gro- 
cery & Comm'n Co., 246 Ark. 1286, 441 
S.W.2d 798 (1969). 


23-10-411. Forwarding freight over connecting lines — Prefer- 
ences prohibited — Exceptions. 


(a) Every person, company, or corporation operating any railroad in 
this state which connects with any other railroad in this state and 
which forms a part of a continuous-line railway communication to any 
point within the state shall afford all due and reasonable facilities for 
receiving and forwarding by one (1) of the railroads all the traffic 
arising by the other and shall promptly forward this traffic at through 
rates without giving any undue preference or advantage to or in favor 
of any particular person or company or any particular description of 
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traffic in any respect whatsoever. However, preference shall be given to 
livestock and perishable freight. 

(b) The connecting lines shall comply as fully with the provisions of 
this section and §§ 23-10-402, 23-10-4038, 23-10-405, 23-10-406, 23-10- 
409, 23-10-410, and 23-10-412 — 23-10-431 as if they were the original 
receivers of the freight or traffic to be shipped or transported over their 
own lines. 

(c) The connecting railroads that receive cars from a connecting 
railroad in this state for transportation wholly in this state shall return 
the cars, or cars of like character, on demand, in a reasonable time after 


the cars are delivered to the consignee. 


History. Acts 1907, No. 193, § 17, p. 
453; C. & M. Dig., § 925; Pope’s Dig., 
§ 1129; A.S.A. 1947, § 73-1507. 

Cross References. Duty to transport 


from connecting line without discrimina- 
tion, Ark. Const., Art. 17, § 1. 

Unreasonable preferences prohibited, 
§ 23-3-114. 


CASE NOTES 


ANALYSIS 


Preferences. 
Restrictive Routings. 


Preferences. 

Where a carrier ships goods intrastate 
to a consignee marked “prepaid” and 
charges the consignor’s account, the con- 
signee pays the consignor in full including 
the freight cost, and the consignor later 
goes bankrupt, the carrier could not re- 
cover payment from the consignee, since 


the consignee did not receive any prefer- 
ence. Missouri Pac. R.R. v. Dermott Gro- 
cery & Comm’n Co., 246 Ark. 1286, 441 
S.W.2d 798 (1969). 


Restrictive Routings. 

Commission could prevent restrictive 
routing of oil products to specified carri- 
ers, adopted to enable initial carrier to 
receive a larger portion of revenue from 
such haul. Missouri Pac. R.R. v. Arkansas 
Corp. Comm’n, 189 Ark. 419, 72 S.W.2d 
1047 (1934). 


23-10-412. Demurrage charges generally. 


All carload freight or freight carried at carload rates and all freight in 
cars, whether full carload or not, taking track delivery shall be subject 
to the demurrage or car service charges prescribed in §§ 23-10-413 — 


23-10-431. 


History. Acts 1907, No. 1938, § 5, p. 
453; C. & M. Dig., § 899; Pope’s Dig., 
§ 1103; A.S.A. 1947, § 73-1314. 


23-10-413. Duty to furnish cars to shipper. 


(a)(1) When a shipper makes a written application to the station 


agent of a railroad company for cars to be loaded with any kind of 
freight embraced in the tariff of the company, stating in the application 
the character of the freight and its final destination, the railroad 
company shall furnish the cars at the place of shipment within six (6) 
days from 7:00 a.m. of the day following the application. 
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(2) When the shipper making the application specifies a future day 
on which he or she desires to make a shipment, giving not fewer than 
six (6) days’ notice thereof, computing from 7:00 a.m. of the day 
following the application, the railroad company shall furnish the cars 
on the day specified in the application. The station agent shall give the 
applicant a receipt for his or her application for the cars, with the date 
of filing the application. 

(b) For failure to comply with this section, the railroad company so 
offending shall forfeit and pay the sum of five dollars ($5.00) per car per 
day or fraction of a day’s delay, after expiration of free time, to the 
shipper applying, upon demand in writing made within thirty (30) days 
thereafter by the shipper. However, failure on the part of the shipper to 
make demand of the railroad company shall not release the railroad 
company from its liability to the shipper for the forfeiture or demurrage 


charges. 


History. Acts 1907, No. 198, § 1, p. 
453; C. & M. Dig., § 895; Pope’s Dig., 
§ 1099; A.S.A. 1947, § 73-1310. 


CASE NOTES 


ANALYSIS 


Defenses. 
Duty to Furnish Cars. 
Interstate Commerce. 


Defenses. 

Failure to furnish cars establishes 
prima facie a breach of duty on the part of 
railroad company, but this section does 
not preclude the railroad company from 
setting of such defenses as will excuse or 
justify such failure. R.H. Oliver & Son v. 
Chicago, Rock Island & Pac. Ry., 89 Ark. 
466, 117 S.W. 238 (1909). 

A carrier was not liable under this stat- 
ute where the shipper of cattle failed to 
have them inspected and certified in time 
for them to be shipped out of the state 
before quarantine order took effect 
against them. Fort Smith, Subiaco & Rock 
Island R.R. v. Roady, 162 Ark. 580, 258 
S.W. 374 (1924). 


Duty to Furnish Cars. 
Except in extraordinary and unusual 
emergencies which cannot be reasonably 


anticipated, it is the duty of railroad com- 
panies to equip themselves with sufficient 
cars to supply the demand for shipments, 
both interstate and intrastate, and a fail- 
ure to furnish all the cars demanded un- 
der other circumstances will not be ex- 
cused. R.H. Oliver & Son v. Chicago, Rock 
Island & Pac. Ry., 89 Ark. 466, 117 S.W. 
238 (1909). 


Interstate Commerce. 

An action would not lie where the owner 
of a wagon mine attempted to sue a rail- 
road in state court for breach of its duty to 
furnish cars for the interstate shipment of 
coal, since the question at issue was the 
reasonableness of the carrier’s practice of 
car distribution, which was an adminis- 
trative question for the Interstate Com- 
merce Commission. Midland Valley R.R. v. 
Barkley, 276 U.S. 482, 48 S. Ct. 342, 72 L. 
Ed. 664 (1928). 
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23-10-414. Duty to furnish cars — Interstate railroads. 


Interstate railroads shall furnish cars upon application for interstate 
shipments the same in all respects as other cars are to be furnished by 
intrastate railroads under the provisions of this section and §§ 23-10- 
402, 23-10-403, 23-10-405, 23-10-406, 23-10-409 — 23-10-413, and 
23-10-415 — 23-10-4381. 


History. Acts 1907, No. 193, § 17, p. 
453; C. & M. Dig., § 925; Pope’s Dig., 
§ 1129; A.S.A. 1947, § 73-1507. 


23-10-415. Duty to exchange and return cars. 


(a)(1) It shall be the duty of every railroad company in this state to 
exchange loaded and empty cars in the transportation of freight, for the 
purpose of facilitating freight movement, with every other railroad with 
which the railroad connects forming any part of the route for the 
shipment of the freight or with which it has or participates in joint rates 
for such shipments. 

(2) It shall be the duty of each of the railroad companies forming the 
route or having or participating in the joint rates, upon demand by the 
connecting line, to furnish to the connecting line within reasonable time 
after the loaded cars are delivered as many empty cars suitable for 
carrying the freight as may be delivered to it loaded by the connecting 
carrier for the purpose of transportation over its line or for delivery to 
any point on its line. 

(b) Upon demand of the owner thereof, it shall be the duty of every 
railroad company receiving the cars of another railroad company to 
return the cars within a reasonable time after demand therefor and 
within the time and according to the rules and regulations prescribed 
by the Arkansas State Highway and Transportation Department. 


History. Acts 1907, No. 198, § 1, p. 
453; C. & M. Dig., § 895; Pope’s Dig., 
§ 1099; A.S.A. 1947, § 73-1310. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-10-416. Loading of cars generally. 


(a)(1) A shipper on whose order cars have been placed for loading 
shall be allowed forty-eight (48) hours for the loading of the cars, 
computing the time from 7:00 a.m. of the day after the cars have been 
placed subject to the order of the shipper. Thereafter, a demurrage 
charge of not more than five dollars ($5.00) per car per day or fraction 
of a day may be assessed and collected on all cars which have not been 
tendered to the railroad company with shipping instructions within the 
forty-eight (48) hours. 

(2) Should the shipper fail to begin loading within forty-eight (48) 
hours after the expiration of free time, the railroad company shall 
consider the cars released and may assess and collect ten dollars 
($10.00) on each car to cover the demurrage then due, provided that the 
delay is not caused by unavoidable accident or strike. The cars are to be 
released at once. 

(3) If, after placing the cars required by § 23-10-4138, the railroad 
company temporarily removes any or all of them or in any way 
prevents, obstructs, or delays the loading of the cars during or after the 
free time, the shipper shall not be chargeable with the delay caused 
thereby. 

(b) When, by reason of delay or irregularity on the part of the 
railroad company in filling orders, cars are bunched in excess of the 
ability of the shipper to load, as indicated in his or her application, the 
shipper shall be allowed separate and distinct periods of free time 
within which to load the cars specified in each separate application. 

(c) Railroad companies shall not be compelled to furnish cars for 
future shipments to parties in default as to the payment of demurrage 
charges provided for in subdivision (a)(2) of this section until the 
demurrage charges have been paid. 


History. Acts 1907, No. 193, § 6, p. 
453; C. & M. Dig., §§ 900, 901; Pope’s 


Dig., §§ 1104, 1105; A.'S.A. 1947, § 73- 
1315. 


CASE NOTES 


Supersession by Commission Rules. 
When a carrier files a demurrage tariff 
with the regulatory body to which power 
has been given by statutes passed subse- 
quent to 1907 to prescribe demurrage 
rules and regulations, the rules contained 
in the tariff become effective upon the 
date specified therein, unless suspended 


by the regulatory body, without the neces- 
sity of any formal investigation, hearing 
or order of approval, and supersede the 
statutory demurrage rules contained in 
Acts 1907, No. 193. St. Louis-Sw. Ry. v. 
Farrell, 114 F. Supp. 486 (E.D. Ark. 1953), 
appeal dismissed, 210 F.2d 655 (8th Cir. 
1954). 


23-10-417. Cars detained for fault of shipper — Demurrage 


charges. 


(a1) Cars detained or held at the point of shipment for want of 
proper shipping instructions or by reason of imperfect or excessive 
loading when the loading is done by the shipper shall be subject to a 
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demurrage charge of five dollars ($5.00) per car per day or fraction of a 
day the cars are so detained or held. 

(2) In case of imperfect or excessive loading, the shipper shall be 
notified thereof as early as practicable after the cars have been received 
from him or her, in which case, car service charges shall begin at the 
time of notification. 

(b) No demurrage charge provided in this section shall be collected 
by the railroad company after the car has been removed from the point 
of shipment. 


History. Acts 1907, No. 193, § 7, p. 
453; C. & M. Dig., § 902; Pope’s Dig., 
§ 1106; A.S.A. 1947, § 73-1316. 


23-10-418. Receipt and transport of freight — Time restraints. 


(a) When freight in carloads or less is tendered to a railroad company 
and correct shipping instructions are given, the railroad agent must 
immediately receive the freight for shipment and issue bills of lading 
for it. 

(b)(1) Whenever shipments have been received as provided in sub- 
section (a) of this section by any railroad company, they must be carried 
forward at the rate of not less than fifty (50) miles per day of 
twenty-four (24) hours, computing from 7:00 a.m. of the day following 
receipt of shipment. 

(2) In computing the time of freight in transit, there shall be allowed 
twenty-four (24) hours at each point where transferring from one (1) 
railroad to another or rehandling of freight is involved. In all compu- 
tation of time between shippers and carriers, Sundays and legal 
holidays are to be excluded. 

(3) In the transportation of cattle, sheep, swine, and other animals, 
the carrier shall be governed by the provisions of the federal statutes in 
watering, feeding, and rest of the animals, and the delay shall be 
counted as free time. 

(4) The period during which the movement of freight is suspended on 
account of accident or any cause not within the power of the railroad 
company to prevent shall be added to the free time allowed in this 
section and counted as additional free time. 

(c) For failure to receive and transport shipments within the time 
prescribed, the railroad company so offending shall forfeit and pay to 
the shipper the sum of five dollars ($5.00) per car per day or fraction of 
a day on all carload freight, and one cent (1¢) per one hundred pounds 
(100 lbs.) per day or fraction of a day on freight in less than carloads, 
with a minimum charge of five cents (5¢) for any one (1) package, upon 
demand in writing by the shipper or another party whose interest is 
affected by the delay. 


History. Acts 1907, No. 193, § 2, p. 
453; C. & M. Dig., § 896; Pope’s Dig., 
§ 1100; A.S.A. 1947, § 73-1311. 


281 


PASSENGERS AND FREIGHT GENERALLY 


23-10-420 


CASE NOTES 


Supersession by Commission Rules. 
When a carrier files a demurrage tariff 
with the regulatory body to which power 
has been given by statutes passed subse- 
quent to 1907 to prescribe demurrage 
rules and regulations, the rules contained 
in the tariff become effective upon the 
date specified therein, unless suspended 


23-10-419. Delivery of freight. 


by the regulatory body, without the neces- 
sity of any formal investigation, hearing 
or order of approval, and supersede the 
statutory demurrage rules contained in 
Acts 1907, No. 193. St. Louis-Sw. Ry. v. 
Farrell, 114 F. Supp. 486 (E.D. Ark. 1953), 
appeal dismissed, 210 F.2d 655 (8th Cir. 
1954). 


(a) Railroad companies shall deliver freight at their depots or ware- 
houses or, in cases of shipments for track delivery, shall place loaded 
cars at an accessible place for unloading within twenty-four (24) hours 
after arrival, computing from 7:00 a.m. of the day following arrival of 
the cars. However, carload shipments for track delivery at local stations 
having not more than one (1) team track shall be placed at an accessible 
point for unloading by the conductor of the train on which the car 


arrives. 


(b) The shipper or consignee shall be paid five dollars ($5.00) per car 
per day for each day or fraction of a day the delivery is so delayed. 


History. Acts 1907, No. 198, § 4, p. 
453; C. & M. Dig., § 898; Pope’s Dig., 
§ 1102; A.S.A. 1947, § 73-1318. 


CASE NOTES 


Supersession by Commission Rules. 
When a carrier files a demurrage tariff 
with the regulatory body to which power 
has been given by statutes passed subse- 
quent to 1907 to prescribe demurrage 
rules and regulations, the rules contained 
in the tariff become effective upon the 
date specified therein, unless suspended 


by the regulatory body, without the neces- 
sity of any formal investigation, hearing 
or order of approval, and supersede the 
statutory demurrage rules contained in 
Acts 1907, No. 1938. St. Louis-Sw. Ry. v. 
Farrell, 114 F. Supp. 486 (E.D. Ark. 1953), 
appeal dismissed, 210 F.2d 655 (8th Cir. 
1954). 


23-10-420. Notice to consignee of arrival of freight — Penalty for 
failure to give. 


(a)(1) Within twenty-four (24) hours after the arrival of a shipment, 
railroad companies shall give notice by mail or otherwise to the 
consignee of the arrival of the shipment, together with the weight and 
amount of freight charges due thereon. 

(2) Where goods or freight in carload quantities arrive, the notice 
shall also contain identifying numbers, letters, and initials of the cars, 
and, if transferred in transit, the number and initials of the car in 
which originally shipped. 

(b) Any railroad company failing to give such notice shall forfeit and 
pay to the shipper or other party whose interest is affected the sum of 
five dollars ($5.00) per car per day or fraction of a day’s delay on all 
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carload shipments and one cent (1¢) per one hundred pounds (100 lbs.) 
per day or fraction of a day on freight in less than carloads, with a 
minimum charge of five cents (5¢) for any one (1) package, after the 
expiration of the twenty-four (24) hours. However, not more than five 
dollars ($5.00) per day shall be charged for any one (1) consignment not 


in excess of a carload. 


History. Acts 1907, No. 193, $ 3, p. 
453; C. & M. Dig., § 897; Pope’s Dig., 
§ 1101; A.S.A. 1947, § 73-1312. 

Publisher’s Notes. This section has 
been held to be an unconstitutional inter- 


ference with interstate commerce insofar 
as interstate shipments are concerned by 
St. Louis, Iron Mountain & S. Ry. v. Ed- 
wards, 227 U.S. 265, 33 S. Ct. 262, 57 L. 
Ed. 506 (1913). 


CASE NOTES 


ANALYSIS 


Damages. 
Interstate Commerce. 
Supersession by Commission Rules. 


Damages. 

Damages are recoverable for failure to 
notify a consignee of the arrival of a ship- 
ment. Missouri Pac. R.R. v. Armstrong, 
184 Ark. 1076, 44 S.W.2d 1093 (1932). 


Interstate Commerce. 

Inasmuch as Congress, through pas- 
sage of the Hepburn Act, has provided 
penalties for a delay in delivery of inter- 
state shipments to a consignee, this sec- 
tion is an unconstitutional interference 
with interstate commerce so far as inter- 
state shipments are concerned. St. Louis, 


Iron Mountain & S. Ry. v. Edwards, 227 
US... 265, 33.5... Ct. 262, 57 e1 hit iee 
(1913). 


Supersession by Commission Rules. 

When a carrier files a demurrage tariff 
with the regulatory body to which power 
has been given by statutes passed subse- 
quent to 1907 to prescribe demurrage 
rules and regulations, the rules contained 
in the tariff become effective upon the 
date specified therein, unless suspended 
by the regulatory body, without the neces- 
sity of any formal investigation, hearing 
or order of approval, and supersede the 
statutory demurrage rules contained in 
Acts 1907, No. 193. St. Louis-Sw. Ry. v. 
Farrell, 114 F. Supp. 486 (E.D. Ark. 1953), 
appeal dismissed, 210 F.2d 655 (8th Cir. 
1954). 


23-10-421. Notice of arrival of freight — Free time. 


(a)(1) Legal notice as referred to in this section and §§ 23-10-402, 
23-10-4038, 23-10-405, 23-10-406, 23-10-409 — 23-10-420, and 23-10-422 
— 23-10-431 may be either actual or constructive. 

(2) Where the consignee or his or her agent is personally served with 
the notice of the arrival of freight at or before 6:00 p.m. of any day, free 
time begins at 7:00 a.m. on the day after the notice has been given. 

(b)(1) Constructive notice consists of posting notice by mail to the 


consignee. 


(2) Where this mode of giving notice is adopted, there shall be 
forty-eight (48) hours’ additional free time. However, in any case where 
notice of arrival is given by mail, the notice shall be by registered letter, 
and that notice shall date from the receipt of the registered letter. 


History. Acts 1907, No. 193, § 8, p. 
453; C. & M. Dig., § 903; Pope’s Dig., 
§ 1107; A.S.A. 1947, § 73-1317. 


Publisher’s Notes. The provisions of 
this section requiring notice by registered 
letter have been held to be abrogated by 
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tariffs filed with the commission by 
Spears v. Missouri Pac. R.R., 183 Ark. 945, 
39 S.W.2d 727 (1931). 
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23-10-423 


CASE NOTES 


ANALYSIS 


Registered Notice. 
Supersession by Commission Rules. 


Registered Notice. 

The requirement that notice of the ar- 
rival of freight shall be registered was 
abrogated by tariffs filed with the commis- 
sion. Spears v. Missouri Pac. R.R., 183 
Ark. 945, 39 S.W.2d 727 (1931). 


has been given by statutes passed subse- 
quent to 1907 to prescribe demurrage 
rules and regulations, the rules contained 
in the tariff become effective upon the 
date specified therein, unless suspended 
by the regulatory body, without the neces- 
sity of any formal investigation, hearing 
or order of approval, and supersede the 
statutory demurrage rules contained in 
Acts 1907, No. 193. St. Louis-Sw. Ry. v. 
Farrell, 114 F. Supp. 486 (E.D. Ark. 1953), 


Supersession by Commission Rules. 
When a carrier files a demurrage tariff 
with the regulatory body to which power 


appeal dismissed, 210 F.2d 655 (8th Cir. 
1954). 


23-10-422. Shipment to consignor’s order — Notice. 


When consignors ship goods consigned to order, but express in their 
bills of lading or shipping directions the name of the person to notify at 
the destination, it shall be the duty of the railroad company to give legal 
notice to that party in the same way and under the same rule as if the 
shipment had been made directly to him or her. However, when 
consignors do not comply with this condition, the railroad company 
shall give notice only to the consignors. At the expiration of free time, 
the carrier shall give notice thereof to the consignor. 


History. Acts 1907, No. 193, § 15, p. 
453; C. & M. Dig., § 910; Pope’s Dig., 
§ 1114; A.S.A. 1947, § 73-1324. 


CASE NOTES 


with by giving notice to the consignor. 
Missouri & N. Ark. R.R. v. United Farm- 
ers of Am., 173 Ark. 577, 292 S.W. 990 
(1927). 


Notice. 

A requirement in bill of lading that 
notice of arrival of shipment should be 
given to the consignee was not complied 


23-10-423. Package freight unloaded by railroad — Storage 
charges. 


(a) All package freight unloaded by railroad companies in their 
depots and warehouses and all freight unloaded in the yard space of a 
railroad company in order to release cars and which has not been 
removed by the owner thereof from the custody of the railroad company 
within forty-eight (48) hours, computing from 7:00 a.m. of the day 
following legal notice of arrival, may be subject to the charge of storage 
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for each day or fraction of a day it may remain in the custody of the 
railroad company, as follows: 

(1) On less than carloads, not more than one cent (1¢) per one 
hundred pounds (100 lbs.) per day, or fraction of a day; and 

(2) In carload quantities, not more than ten cents (10¢) per ton of two 
thousand pounds (2,000 lbs.) per day or fraction of a day, but not 
exceeding one dollar ($1.00) per car per day, or fraction of a day. 

(b) In no case shall the amount so collected for storage of a less-than- 
carload shipment exceed the amount authorized to be charged as 
storage on a carload of similar freight for the same length of time when 
not unloaded from a car, as provided by § 23-10-424. 


History. Acts 1907, No. 198, § 9, p. 
453; C. & M. Dig., § 904; Pope’s Dig., 
§ 1108; A.S.A. 1947, § 73-1318. 


23-10-424. Unloading cars — Free time — Demurrage charges — 
Extension of free time. 


(a)(1) Loaded cars containing fertilizers, hay, coal, coke, brick, sand, 
and lumber in covered cars and cars containing, in bulk, meat, potatoes, 
grain and grain products, or cottonseed and cottonseed hulls, taking 
track delivery, which are to be unloaded by consignee but, having been 
placed at an accessible point for unloading, are not unloaded within 
seventy-two (72) hours, computed from 7:00 a.m. of the day following 
the day legal notice of arrival is given, may be subject thereafter to a 
charge of demurrage of five dollars ($5.00) per car for each day or 
fraction of a day that they may remain loaded in possession of the 
railroad company. 

(2) All other loaded cars taking track delivery to be unloaded by the 
consignee shall be limited to forty-eight (48) hours of free time. 

(b)(1) When, after placing cars as required in this section and 
§§ 23-10-402, 23-10-403, 23-10-405, 23-10-406, 23-10-409 — 23-10-423, 
and 23-10-425 — 23-10-431, the railroad company shall, during or after 
free time, temporarily remove all or any of them, or in any way obstruct 
the unloading of the cars, then the consignee shall not be chargeable 
with the delay caused thereby. 

(2) When, on account of delay or irregularity in transportation, cars 
are bunched in transit and delivered to the consignee in numbers 
beyond his or her reasonable ascertained ability to unload within the 
free time prescribed in this section, he or she shall be allowed by the 
carrier such additional time as may be necessary to unload cars so in 
excess by the exercise of due and usual diligence on the part of the 
consignee. 


History. Acts 1907, No. 193, § 10, p. 
453; C. & M. Dig., § 905; Pope’s Dig., 
§ 1109; A.S.A. 1947, § 73-1319. 
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23-10-425. Loading or unloading — Additional free time when 
weather inclement. 


Whenever the weather, during the period of free time, is so severe, 
inclement, or rainy that it is impossible or impracticable to secure 
means of loading or unloading freight, or when, from the nature of the 
goods, loading or unloading would cause injury or damage, then 
additional time shall be added to the free period, and no demurrage 
charges shall be allowed for the additional free time. This applies to the 
state of the weather during business hours. 


History. Acts 1907, No. 193, § 11, p. 
453; C. & M. Dig., § 906; Pope’s Dig., 
§ 1110; A.S.A. 1947, § 73-1320. 


23-10-426. Loading or unloading — Extension of time when 
consignee or consignor at distance from depot. 


A consignee or a consignor five (5) miles or more from the depot whose 
freight is destined to or from his or her place of business or residence so 
located shall not be subject to storage or demurrage charges allowed in 
this section, §§ 23-10-412 — 23-10-425, and 23-10-427 — 23-10-431 
until a sufficient time has elapsed after notice for the consignee or 
consignor to remove or load the goods by the exercise of ordinary 
diligence. However, the time limit for loading or unloading shall not 
exceed five (5) days. 


History. Acts 1907, No. 193, § 12, p. 
453; C. & M. Dig., § 907; Pope’s Dig., 
§ 1111; A.S.A. 1947, § 73-1321. 


23-10-427. Storage of freight after failure to unload — Charges. 


Incoming carload freight coming under the provisions of §§ 23-10- 
425 and 23-10-426 may be stored by railroad companies in depots or 
warehouses at the expense of the owner if the freight is not removed 
before demurrage charges attach. However, the daily storage charge on 
the freight shall not exceed one dollar ($1.00) per day. 


History. Acts 1907, No. 193, § 183, p. 
453; C. & M. Dig., § 908; Pope’s Dig., 
§ 1112; A.S.A. 1947, § 73-1322. 


23-10-428. Refusal of freight — Notice to consignor — Liability 
for demurrage. 


(a) If a consignee refuses to accept freight tendered in pursuance of 
the bill of lading, the carrier charged with the duty of delivery shall give 
legal notice to the consignor of the refusal. If the consignor does not, 
within three (3) days thereafter, give directions for reshipment, unload- 
ing, or other disposition of the goods, he or she shall become liable to the 
carrier for storage on the goods, or demurrage upon the cars in which 
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they are stored, to the same extent and at the same rates as such 
charges are, under like circumstances, imposed upon consignees who 
neglect or refuse, after notice of arrival, to remove freight of like 
character from the depots or cars of the carrier by this section and 
§§ 23-10-402, 23-10-4038, 23-10-405, 23-10-406, 23-10-409 — 23-10-427, 
and 23-10-429 — 23-10-431. 

(b) A consignee who has once refused to accept a consignment of 
goods shall not thereafter be entitled to receive the consignment of 
goods, except upon payment of all charges for storage or demurrage 
which have accrued. 

(c) If the consignee of freight in carloads or less than carloads fails or 
neglects to remove the freight within three (3) days after the expiration 
of free time, then the carrier shall, through the agent at point of 
shipment, so notify the shipper unless the consignee has signified his or 
her acceptance of the property. The notice may either be served 
personally or given by mail. 


History. Acts 1907, No. 198, § 14, p. 
453; C. & M. Dig., § 909; Pope’s Dig., 
§ 1113; A.S.A. 1947, § 73-1323. 


CASE NOTES 


Applicability. agent as to what disposition to make of it, 

This action has no application where a_ the reply was to deliver to a certain third 
carload of freight was shipped to shipper’s party. Missouri Pac. R.R. v. Toll, 164 Ark. 
order, where, on inquiry by the company’s 327, 261 S.W. 652 (1924). 


23-10-429. Employee demanding or receiving extra pay for fur- 
nishing car to shipper — Penalty. 


(a) Any railroad employee who demands or receives from any shipper 
extra pay over and above the legal freight rate for placing or furnishing 
cars for the shipment of freight shall be guilty of a misdemeanor and on 
conviction shall be fined in any sum not less than one hundred dollars 
($100) nor more than two hundred dollars ($200). Each car so placed or 
furnished shall be deemed a separate offense. 

(b) Any shipper or other person who gives or offers to give any such 
extra pay to any such employee shall be guilty of a misdemeanor and 
shall be fined in any sum not less than one hundred dollars ($100) nor 
more than two hundred dollars ($200). 


History. Acts 1907, No. 193, § 20, p. 
453; C. & M. Dig., § 912; Pope’s Dig., 
§ 1116; A.S.A. 1947, § 73-1327. 


23-10-430. Recovery of demurrage, forfeitures, and charges. 


All forfeitures, charges, and demurrage that accrue to either shipper 
or railroad company under this section and §§ 23-10-402, 23-10-403, 
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23-10-405, 23-10-406, 23-10-409 — 23-10-429 and 23-10-431 may be 
recovered in any court having jurisdiction. 


History. Acts 1907, No. 1938, § 19, p. 
453; C. & M. Dig., § 911; Pope’s Dig., 
©) 1115; A.S.A. 1947, § 73-1326. 


23-10-431. Actions for damages for violations of §§ 23-10-402, 
23-10-403, 23-10-405, 23-10-406, and 23-10-409 — 23- 
10-431 — Limitation. 


(a) In all actions at law against any railroad company, its assignees, 
lessees, or other persons owning or operating any railroad in this state 
or partly in this state, for the violation of the provisions of this section 
and §§ 23-10-402, 23-10-4038, 23-10-405, 23-10-406, and 23-10-409 — 
23-10-430 regulating the transportation of freight, or in case any person 
or corporation, as defined in § 23-10-402, engaged as aforesaid shall 
not do or permit to be done any act, matter, or thing required to be done 
in this section and §§ 23-10-402, 23-10-4038, 23-10-405, 23-10-406, and 
23-10-409 — 23-10-4380, the person or corporation shall be held to pay 
to the person, firm, or corporation injured thereby the actual amount of 
damages so sustained, to be recovered by the person, firm, or corpora- 
tion so damaged, in any court having jurisdiction of the amount where 
the person or corporation causing the damage can be found or has an 
agent or place of business. 

(b)(1) No such action shall be sustained unless brought within one (1) 
year after the cause of action accrued, or within one (1) year after the 
party complaining shall have come to the knowledge of his or her right 
of action. However, no railroad company, its assignees, lessees, or other 
persons owning or operating any railroad in this state or partly in this 
state shall have a right of action against any person, firm, or corpora- 
tion when the person, firm, or corporation shall violate the provisions of 
any part of this section and §§ 23-10-402, 23-10-403, 23-10-405, 23-10- 
406, and 23-10-409 — 23-10-430 unless the suit is instituted within one 


_ (1) year of the violation. 


(2) No action shall be brought after two (2) years from the time the 
right of action accrues. 

(c) As many causes of action as may have accrued within the year to 
any one (1) person, firm, or corporation, including damages, forfeitures, 


demurrage, etc., may be joined in the suit or complaint. 


History. Acts 1907, No. 193, § 21, p.. § 1117; Acts 1939, No. 171, § 1; A.S.A. 


- 453; C. & M. Dig., § 9138; Pope’s Dig., 1947, § 73-1328. 


CASE NOTES 


| Limitation of Actions. Louis, Iron Mountain & S. Ry. v. Paul, 118 


This section limits the time within Ark. 375, 176 S.W. 327 (1915). 


| which suits may be instituted against a Consignee must sue carrier for failure 
' common carrier for failure to furnish to give notice of arrival of shipment within 
_ freight cars to the statutory period. St. statutory period after cause of action ac- 
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tion. Missouri Pac. R.R. v. Armstrong, 184 
Ark. 1076, 44 S.W.2d 1093 (1932). 


crued or within statutory period after con- 
signee acquired knowledge of right of ac- 


23-10-432. Duty to furnish cars — Reasonable time for request- 
ing cars. 


It shall be deemed, prima facie, a reasonable time within which to 
order cars that any shipper shall give notice thereof to the station agent 
at the place of shipment, or in his or her absence to the nearest station 
agent of the railroad company to which the application is made, three 
(3) days before a shipment of five (5) cars or fewer, and five (5) days for 
fewer than ten (10) but more than five (5) cars, and eight (8) days for ten 
(10) cars or more. It shall be the duty of the railroad companies to 
furnish their station agents with printed blanks upon which shippers 
may make application for their cars. However, nothing in this section 
and §§ 23-10-401, 23-10-4338 — 23-10-437, and 23-12-605 shall be 
construed to exempt any railroad company from the obligation to 
furnish cars for shipment without the written notice, but it shall only be 
subject to the penalties of §§ 23-10-4384 — 23-10-437 for failure to 
furnish cars to shippers where notice thereof shall be given in writing 
or, in case of shipment of freight wholly between points in this state, 
then in accordance with the rules and regulations of the Arkansas State 
Highway and Transportation Department. 


History. Acts 1909, No. 277, § 4, p. 
814; C. & M. Dig., § 1637; Pope’s Dig., 
§ 1958; A.S.A. 1947, § 73-1308. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-10-433. Exceptions to duty to furnish or exchange cars. 


(a) Inno event shall any railroad company be required to furnish any 
cars to a connecting line except to exchange for other cars reasonably 
suitable for the transportation of freight. 

(b) No railroad company shall be compelled to furnish its own cars to 


any other railroad company except upon reasonable security furnished 
to it to protect it from loss or destruction of, or damage to, such cars, and 
compensation for the use thereof. 
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History. Acts 1909, No. 277, § 2, p. 
814; C. & M. Dig., § 1635; Pope’s Dig., 
§ 1956; A.S.A. 1947, § 73-1306. 


23-10-434. Liability for failure to furnish or exchange cars — 
Exceptions. 


(a) Every railroad company that, in violation of any of the provisions 
of this section and §§ 23-10-401, 23-10-432, 23-10-433, 23-10-435 — 
23-10-437, and 23-12-605, fails to furnish any cars for the shipment of 
any freight within a reasonable time or, in case of the shipment of 
freight between points within this state, within the time prescribed by 
the Arkansas State Highway and Transportation Department if the 
department shall prescribe the time by rules and regulations as 
provided in this section and §§ 23-10-401, 23-10-432, 23-10-433, 23-10- 
435 — 23-10-4387, and 23-12-605, and the company fails to do so within 
a reasonable time, or fails to receive and forward any loaded cars or to 
exchange cars as provided for in this section and §§ 23-10-401, 23-10- 
432, 23-10-4338, 23-10-4385 — 23-10-4387, and 23-12-605, that company 
shall be liable to the shipper or other person injured or damaged 
thereby for all such injury and damages as may result to the shipper. 
The railroad company is also liable for all special damages of which it 
had notice at the time of the shipment or which occurs after written 
notice thereof, and shall be liable, in addition thereto, for an amount 
equal to a reasonable attorney’s fee, in case suit is brought for recovery 
of such damages. 

(b) In case of the failure or refusal to so furnish, within a reasonable 
time, any cars for the shipment of livestock, green fruit, vegetables, or 
other perishable freight, the railroad company shall be liable to the 
shipper for the damage caused thereby and a reasonable attorney’s fee 
in case suit is brought to recover the damages. 

(c) Every railroad company that fails to furnish cars or to exchange 
cars as required by the provisions of this section and §§ 23-10-401, 
23-10-432, 23-10-4338, 23-10-4835 — 23-10-437, and 23-12-605 or by the 
rules and regulations of the department as provided in this section and 
8§ 23-10-401, 23-10-432, 23-10-433, 23-10-4385 — 23-10-437, and 23-12- 
605 shall be liable to the railroad company injured thereby for all such 
damages as may result to it and, in addition thereto, an amount equal 
to a reasonable attorney’s fee in case of suit brought for the recovery of 
any damages. 


History. Acts 1909, No. 277, § 2, p. 
814; C. & M. Dig., § 1635; Pope’s Dig., 
§ 1956; A.S.A. 1947, § 73-1306. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 


ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
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partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
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Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


any provision of the Code, the Acts of 


23-10-435. Liability for cars of another railroad. 


(a) Every railroad company using cars of another railroad company, 
or cars which have been delivered to it by the other railroad company, 
shall be liable to the party entitled thereto to pay for the reasonable use 
and hire thereof and for injury or damages to or destruction of the cars, 
while in its possession or under its control, for the amount of such 
injury. In the case of cars in the shipment of freight between points 
wholly within this state, the amount for the use or hire of the cars may 
be prescribed by the Arkansas State Highway and Transportation 
Department, except where the owners of the cars and the railway 
companies agree upon the compensation, in which case the amount so 
fixed shall govern. 

(b) When any railroad company or owner of any car is dissatisfied 
with the amount fixed by the department for the use, hire, loss, or 
destruction of, or damage to, the cars, or when the railroad company 
which is liable therefor fails to pay for the use, hire, loss, or destruction 
of the cars, the department or person entitled thereto, or which is liable 
for the use, hire, loss, injury, or destruction of the cars, shall be entitled 
to establish the reasonable value thereof in a suit brought in any court 
of this state having jurisdiction of the parties and of the amount in 
controversy, and the court shall render such judgment as to it shall 
deem just and reasonable. 


History. Acts 1909, No. 277, § 2, p. 
814; C. & M. Dig., § 1635; Pope’s Dig., 
§ 1956; A.S.A. 1947, § 73-1306. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-10-436. Penalty for gross negligence in not furnishing or 
exchanging cars — Fee of prosecuting attorney. 


(a)(1) Every railroad company which willfully, by its own gross 
negligence or by the gross negligence of its agents having charge and 
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management of the matter of furnishing cars, fails or refuses to furnish 
or exchange cars as provided for in this section and §§ 23-10-401, 
23-10-4382 — 23-10-435, 23-10-437, and 23-12-605 or to transport or 
deliver the cars within the time prescribed by the Arkansas State 
Highway and Transportation Department as to freight carried between 
points wholly within this state, or if not so prescribed, then within a 
reasonable time, shall, in addition to other liabilities provided for in 
this section and §§ 23-10-401, 23-10-432 — 23-10-435, 23-10-437, and 
23-12-605 forfeit to the State of Arkansas, for each of the violations, not 
less than one dollar ($1.00) nor more than one hundred dollars ($100). 

(2) Each day of failure or neglect as to each car which the railroad 
company by willful or gross negligence fails or refuses to furnish or 
exchange shall be treated as a separate offense. 

(b)(1) Penalties are to be recovered in an action instituted by the 
department through the prosecuting attorney of the proper district. 

(2) No such suit shall be dismissed or compromised without the 
consent of the court and the department. 

(3)(A) The prosecuting attorney shall be allowed a fee by the court 

not to exceed twenty-five percent (25%) of the amount collected. 

(B) If any prosecuting attorney neglects for fifteen (15) days after 
notice to bring suit, the department may employ some other attorney 
at law to bring the suit, who shall be allowed a fee therefor to be fixed 
by the court, not to exceed twenty-five percent (25%) of the amount 
collected, and in such case the prosecuting attorney shall not inter- 
fere. 


History. Acts 1909, No. 277, § 3, p. and the agency and transferred their pow- 


814; C. & M. Dig., § 1636; Pope’s Dig., 
§ 1957; A.S.A. 1947, § 73-1307. 
A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-10-437. Intrastate freight — Rules and regulations. 


(a) The Arkansas State Highway and Transportation Department is 
authorized and empowered, as to all freight carried wholly within this 


state and the cars used therefor: 


(1) To make and establish all needful rules and regulations, general 
and special, which may be different according to the circumstances and 
conditions of different railroads and localities and for different kinds 
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and classes of freight and cars, providing for the time, place, and 
manner of demanding cars for or giving notice of shipment of such 
freight and the time, place, and manner and the order in which the cars 
shall be furnished to shippers for the purpose of shipping freight 
between points in this state; and 

(2) To prescribe rules and regulations for: 

(A) The furnishing, exchanging, and interchanging of cars, loaded 
and empty, by railroad companies as between each other; 

(B) The time, place, terms, and conditions upon which cars shall be 
furnished and interchange shall be made, and, in the absence of an 
agreement of such railroad companies, the reasonable compensation 
to be paid by each railroad company for the use, loss, injury, or 
destruction of the cars of another railroad company in the transpor- 
tation of freight; 

(C) The time within which and the manner by which railroad 
companies shall give notice or make demand upon each other for cars 
to be furnished by one railroad company in exchange for loaded cars 
or to have its cars returned, the reasonable free time to be allowed the 
shipper for the loading of cars without incurring liability for demur- 
rage, and the free time which shall be allowed to the shipper or 
consignee in which to unload freight without incurring any liability 
for demurrage; and 

(D) A schedule of reasonable demurrage charges, reciprocal or 
otherwise, for the use of cars, irrespective of damages or penalties 
provided in this subchapter, which may be different for different 
railroads and different traffic and localities to be paid by shippers for 
the detention or use of cars, either in loading or unloading or paid by 
the railroads for failing in a reasonable time to furnish cars or to 
make delivery of loaded cars, subject to the penalties and damages 
provided in §§ 23-10-4382 — 23-10-4836 and the rules and regulations 
with respect thereto. 

(b) The department, whenever it may deem it necessary in order to 
secure the prompt transportation of freight and preservation of prop- 
erty, shall be authorized to prescribe the minimum speed at which 
freight shall be moved when being transported between points within 
this state, including the time for transfer and delivery between con- 
necting railroads. 

(c) It shall be the duty of every such railroad to conform to all the 
rules and regulations and orders of the department made in accordance 
with this section. The failure of any such railroad company to observe 
the rules and regulations of the department, or to comply with the 
provisions of this section and §§ 23-10-401, 23-10-4382 — 23-10-436, 
and 23-12-605 as to freight carried wholly within this state, shall be 
deemed an abuse subject to correction by the department and shall 
subject the railroad company to the penalties provided in §§ 23-10-432 
— 23-10-436. 
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History. Acts 1909, No. 277, § 1, p. 
814; C. & M. Dig., § 1650; Pope’s Dig., 
§ 1971; A.S.A. 1947, § 73-1305. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
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23-10-438 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 





23-10-438. Perishable freight — Duty to furnish cars — Excep- 
tions — Penalty. 


(a)(1) When a shipper makes a written application to a station agent 
of a railroad company doing business in this state for cars, to be loaded 
with any kind of perishable freight such as fruit and vegetables, 
embraced in the tariff of the company, stating the character of the 
freight, the kind of cars wanted, and the final destination of the freight, 
the railroad company shall furnish cars, in the kind and quantity 
ordered, at the place of shipment, within twenty-four (24) hours from 
7:00 p.m. on the day following the application. 

(2) If refrigerator cars are ordered, they shall be furnished with 
bunkers well filled with ice, if so ordered by the shipper. 

(3) When a future date is designated by the shipper on which he or 
she desires to make a shipment, giving not less than twenty-four (24) 
hours’ notice, computing from 7:00 a.m. on the day following the 
application, the railroad company shall furnish cars on the day speci- 
fied in the application. The station agent shall then give the party 
making the application a receipt showing the date of requisition, the 
number of cars, and the date the cars are to be furnished. 

(b) For failure to comply with this section, the railroad companies so 
offending shall forfeit and pay to the shipper making the application, 
upon a claim being made in writing, duly verified as to amount of loss, 
double the damages he or she may have sustained by reason of the 
failure of the railroad companies to comply with this section and 
8§ 23-10-404, 23-10-439, and 23-10-440. 

(c)(1) This section shall not apply to railroads which are not public 
carriers. 

(2) This section shall not apply in cases of strikes, wrecks that would 
hinder delivery of cars at the times and in the manner specified in this 
section, sudden congestion in traffic, washouts, and other sudden public 
calamities over which the railroad companies can exercise no control, 
but the burden shall be on the railroad company to prove the existence 
of any of these facts in justification of their failure to comply with this 
section. 
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History. Acts 1909, No. 233, § 1, p. 
698; C. & M. Dig., § 931; Pope’s Dig., 
§ 1135; A.S.A. 1947, § 73-1331. 


CASE NOTES 


Evidence. puted evidence showed the carrier to have 
In an action for damages for negligent been negligent. United States Express Co. 

delay in the transportation of perishable v. Rea & Co., 121 Ark. 284, 181 S.W. 888 

fruit, the erroneous admission of evidence (1915). 

of the defendant’s settlement of similar Cited: St. Louis & S.F.R.R. v. Wells, 81 

claims was harmless where the undis- Ark. 469, 99 S.W. 534 (1907). 


23-10-439. Perishable freight — Time for loading — Demurrage 
charges. 


(a) When cars have been delivered to the shipper as provided for by 
§ 23-10-438, he or she shall have twenty-four (24) hours from 7:00 a.m. 
of the day following the receipt of the cars in which to load cars. 

(b)(1) After the expiration of the free time as provided for in this 
section, he or she shall forfeit to the railroad company the sum of five 
dollars ($5.00) per car per day for each day he or she shall hold the car. 

(2) If the cars are not used by the shipper within the free time 
allowed in this section and he or she refuses to pay the five dollars 
($5.00) per day provided for in this section, the railroad company may 
recover the cars and will not be compelled to furnish the shipper any 
more cars until he or she has fully paid all delinquent damages. 


History. Acts 1909, No. 233, § 2, p. 
698; C. & M. Dig., § 932; Pope’s Dig., 
§ 1136; A.S.A. 1947, § 73-1332. 


23-10-440. Forwarding perishable freight — Penalty for failure. 


(a)(1) Whenever freight of a character similar to that described in 
§ 23-10-438 is tendered to a railroad company in carload lots or less, 
and the correct shipping instruction is given, the railroad agent must 
immediately receive the freight for shipment and issue bills of lading 
for it. 

(2) When such shipments have been received by any railroad com- 
pany, they shall be started on the first suitable train within twelve (12) 
hours and shall be carried forward at a rate of not less than two 
hundred (200) miles per day of twenty-four (24) hours. 

(b) Any railroad company failing to comply with this section shall 
forfeit to the shipper double the damages he or she may sustain by 
reason of the failure. 

(c) In cases of wrecks, washouts, strikes, and other calamities over 
which railroad companies have no control, this section shall not apply, 
but the burden shall be on the railroad company to prove the existence 
of any such facts to justify such a failure. 
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History. Acts 1909, No. 233, § 3, p. 
698; C. & M. Dig., § 933; Pope’s Dig., 
§ 1137; A.S.A. 1947, § 73-1333. 


23-10-441. Shipper’s pass on shipments of livestock or poultry. 


(a) Whenever any railroad company or corporation doing business 
within the limits of this state receives and ships any livestock or poultry 
by the carload, the company or corporation shall, in consideration of the 
price paid for the car, pass the shipper or his or her employee to and 
from the point designated in the contract or bill of lading without 
further expense to the shipper. 

(b) Any railroad company or corporation or officer, agent, or em- 
ployee of any railroad company or corporation failing to comply with the 
provisions of this section shall be deemed guilty of a misdemeanor and 
upon conviction in a court of competent jurisdiction shall be fined in any 
sum not less than one hundred dollars ($100) nor more than five 
hundred dollars ($500) for each offense. 


History. Acts 1895, No. 51, §§ 1, 2, p. 
64; C. & M. Dig., § 894; Pope’s Dig., 
§ 1098; A.S.A. 1947, §§ 73-1335, 73-1336. 


23-10-442. Shipments of sheep and hogs. 


(a) All railroad companies, private companies, or individuals owning 
or operating a railroad in the State of Arkansas are required to furnish 
a sufficient number of double-decked cars for the shipment of sheep or 
hogs to supply the demand for such cars on their respective lines. They 
shall allow shippers to load both decks in the cars with sheep or hogs to 
the aggregate extent of twenty thousand pounds (20,000 lbs.). The cars, 
when so loaded, shall be received and transported by the railroad 
companies, private companies, or individuals as one (1) carload of stock. 

(b) It shall not be lawful for the railroad companies, private compa- 
nies, or individuals to charge or receive for the transportation of a 
double-decked car of sheep more than is charged by such companies or 
individuals for a carload of stock other than sheep. 

(c) Should any railroad company, private company, or individuals 
Owning or operating a railroad in the State of Arkansas refuse or 
neglect to furnish double-decked cars as provided in this section, it shall 
not be lawful for them to charge or receive for the transportation of a car 
of sheep or hogs more than one-half (4%) the rate charged for the 
shipment of a carload of stock other than sheep or hogs. 


History. Acts 1889, No. 67, §§ 1,2, p. Dig., §§ 941-943; Pope’s Dig., §§ 1145- 
83; 1895, No. 112, § 1, p. 166; C. & M. 1147;A.S.A. 1947, §§ 73-1339 — 73-1341. 
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23-10-443. Shipments of grain. 


(a) All persons and corporations owning or operating a railroad in 
the State of Arkansas are required to furnish cars and equip them with 
grain-tight doors for shipment of grain in bulk and by the carload. 

(b) All persons and corporations owning or operating railroads in 
this state who furnish cars for shipment of grain in bulk and fail to 
equip them with grain-tight doors as required by subsection (a) of this 
section shall be liable for all loss of grain by leakage or loss in weight 
which shall occur after delivery of a carload of bulk grain to the railroad 
for shipment. 


History. Acts 1919, No. 636, 8§ 1,2;C. §§ 1188, 1189; A.S.A. 1947, §§ 73-1337, 
& M. Dig., §§ 934, 935; Pope’s Dig., 73-1338. 


23-10-444. Shipments of coal, corn, or cottonseed — Duty to 
weigh and furnish correct weight to consignee — 
Penalty. 


(a) All railroads operating in this state are required to keep and 
maintain track or railroad scales at all stations or depots where as 
many as one hundred (100) cars of coal, corn, or cottonseed are received 
annually by the railroad. 

(b) The railroads are required, at the request of the consignee of a 
carload of coal, to properly weigh each and every car after the car has 
reached its destination. The railroad shall furnish to each consignee, 
upon request, by a written certificate of the weighman, the correct 
weight of each carload of coal received by the consignee within one (1) 
day after the car has reached its destination. 

(c) No consignee shall be required to pay any freight or other railroad 
charge until furnished with the weights, nor pay any greater amount of 
freight than is shown by the certificate. 

(d) Any railroad in this state failing or refusing to comply with any of 
the provisions of this section shall be subject to a penalty of not less 
than one hundred dollars ($100) nor more than five hundred dollars 
($500), to be paid to the county in which the point of destination lies, for 
every failure or refusal to comply with the provisions of this section. 
Each day upon which it may refuse or fail to comply with this section 
shall constitute a separate offense. 


History. Acts 1907, No. 429, §§ 1,2,p. Dig., §§ 1131, 1132; A.S.A. 1947, §§ 73- 
1153; C. & M. Dig., §§ 927, 928; Pope’s 1342, 73-1343. 


23-10-445. Shipments of coal — Duty to weigh loaded cars prior 
to shipment and issue certificate of weight — Pen- 
alty. 


(a) At all stations at which scales are required to be maintained for 
the weighing of coal, it shall be the duty of the railroad company to 
properly weigh each car of coal after the car has been loaded and to 
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furnish to each shipper by written certificate of the weighman, within 
one (1) day after the car has been received by the company, correct 
weights of each car and of the contents of each car delivered to them by 
the shipper. 

(b) The certificate of weight to be given to shippers as provided in 
subsection (a) of this section shall contain, in addition to the correct 
weight of the car and its contents, the date of delivery and the number 
of the car. 

(c) Any railroad in this state failing or refusing to comply with any of 
the provisions of this section shall be subject to a penalty of one 
hundred dollars ($100) to be paid to the county for every failure or 
refusal. Each day upon which it may refuse or fail to comply with this 
section shall constitute a separate offense. 


History. Acts 1903, No. 24, §§ 2, 3, 4, p. 
36; 1903, No. 157, §§ 2-4, p. 275; C. & M. 


Dig., §§ 929, 930; Pope’s Dig., §§ 1133, 
1134; A.S.A. 1947, §§ 73-1344 — 73-1346. 


CHAPTER 11 


ESTABLISHMENT AND ORGANIZATION OF 
RAILROADS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. Rartroap INcorporaTION Act oF 1959. 
3. SALE, LEASE, OR CONSOLIDATION. 
4. FoREIGN RAILROADS. 
5. LAND GRANTS. 


RESEARCH REFERENCES 


ALR. Measure and elements of dam- 
ages or compensation for condemnation of 
public transportation system. 35 
A.L.R.4th 1263. 

Construction and application of rule re- 
quiring public use for which property is 
condemned to be “more necessary” or 


“higher use” than public use to which 
property is already appropriated — state 
takings. 49 A.L.R.5th 769. 

Application of zoning regulations to gov- 
ernment projects or activities. 53 
A.L.R.5th 1. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-11-101. Enforcement of laws or orders 
on complaint. 

23-11-102. Fees of domestic companies. 

23-11-103. Railroads and express compa- 
nies — Annual reports — 


SECTION. 
Failure to report — Pen- 
alty. 

23-11-104. Report of department as to in- 
formation regarding rail- 
road companies. 


23-11-101 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Effective Dates. Acts 1899, No. 53, 
§ 31: effective on passage. 

Acts 1907, No. 422, § 9: May 28, 1907. 

Acts 1911, No. 87, § 16: approved Mar. 
8, 1911. Emergency clause provided: “This 
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law being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in force from and after 
its passage.” 


23-11-101. Enforcement of laws or orders on complaint. 


It is made the duty of the Arkansas State Highway and Transporta- 
tion Department, on complaint, to enforce by necessary order any or all 
laws of this state pertaining to railroads and express companies. 


History. Acts 1907, No. 422, § 6, p. 
1137; C. & M. Dig., § 1693; Pope’s Dig., 
§ 1996; A.S.A. 1947, § 73-126. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. For construction of 
this section, see § 23-4-601. 


23-11-102. Fees of domestic companies. 


(a) All railroad, street, interurban, or other transportation compa- 
nies organized under the laws of this state shall pay the following 


incorporation fees: 


(1) On all lines not exceeding twenty-five (25) miles in length, one 


hundred dollars ($100); and 


(2) On lines exceeding twenty-five (25) miles in length, four dollars 


($4.00) per mile for every additional mile the company proposes to 
construct or operate, and the company shall pay four dollars ($4.00) per 
mile for any increase by reason of construction. 

(b) Every express company, sleeping car company, and private car 
company organized under the laws of this state shall pay to the 
Treasurer of State incorporation fees of one dollar ($1.00) per mile for 
every mile of railroad over which such a corporation proposes to do 
business in Arkansas. 


History. Acts 1911, No. 87, §§ 6,8;C. & 
M. Dig., §§ 1807, 1809; A.S.A. 1947, 
§§ 73-302, 73-3038. 
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23-11-103. Railroads and express companies — Annual reports 


— Failure to report — Penalty. 


(a) It shall be the duty of every person or corporation operating any 
railroad or express company in this state to make annual returns of the 
business of the railroad or express company to the Arkansas State 


Highway and Transportation Department. 

(b)(1) The returns shall embrace all receipts and expenditures of the 
railroad or express companies in this state and are to be made 
according to forms furnished by the department for that purpose. 

(2) The returns shall be made within thirty (30) days after the end of 


each year to which they relate. 


(3) The returns shall be sworn to by some officer of the railroad or 
express company having knowledge of the matters therein stated. 

(c)(1) Any person or corporation who fails or refuses to make the 
returns shall be liable to a penalty of fifty dollars ($50.00) for each day 


of such a failure or refusal. 


(2) The penalty is to be recovered by action commenced in the name 
of the State of Arkansas in any court having jurisdiction of the amount, 
the action to be prosecuted as provided in this act. 


History. Acts 1899, No. 53, § 17, p. 82; 
C. & M. Dig., § 1624; Pope’s Dig., § 1946; 
A.S.A. 1947, § 73-138. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(Ist Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. As to the cumula- 
tive nature of the remedies given in Acts 
1899, No. 53, see § 23-4-704. 

For applicability of this section, see 
8§ 23-4-702 and 23-4-708. 

Meaning of “this act”. Acts 1899, No. 
53, codified as §§ 23-2-110, 23-2-414, 23- 
4-608, 23-4-701 — 23-4-720, 23-11-1038, 
23-11-104. 


23-11-104. Report of department as to information regarding 
railroad companies. 


(a)(1) The Arkansas State Highway and Transportation Department 
shall ascertain as early as practicable the amount of money expended in 
the construction and equipment per mile of every railroad in Arkansas, 
the amount of money expended to procure the right-of-way, and the 
amount of money it would require to reconstruct the roadbed, track, 
and depots and to replace all the physical properties belonging to the 
railroad. 
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(2) The department shall also ascertain the amounts paid for sala- 
ries to the officers of the railroad, the wages paid to employees, and the 
operating expenses of each and every railroad in this state, including 
repairs and interest on indebtedness. 

(b) When the information required by this section is obtained, it shall 
be communicated to the Attorney General by report. A duplicate of the 
report shall be filed with the Auditor of State for public use, and the 
information shall be printed, from time to time, in the annual report of 


the department. 


History. Acts 1899, No. 53, § 27, p. 82; 
C.& M. Dig., § 1652; Pope’s Dig., § 1973; 
A.S.A. 1947, § 73-139. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. As to the cumula- 
tive nature of the remedies given in Acts 
1899, No. 53, see § 23-4-704. 

For applicability of this section, see 
§§ 23-4-702 and 23-4-703. 

Cross References. Applicability of 
this section to express companies, § 23-4- 
702. 
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June 7, 1945 — Extension 
of charter. 


Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 

Acts 1893, No. 150, § 2: effective on 
passage. 

Acts 1997, No. 1187, § 12: Apr. 9, 1997. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the state is 
losing tourism business due to increasing 
competition from other states; that a 
healthy tourism industry is essential to 
the economic well being of the state; that 
the incentive afforded by this act to mo- 
torcoach carriers can serve to attract tour- 
ism and provide a valuable economic 
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stimulus to the economy of the state. 
Therefore an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall become ef- 
fective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto.” 


RESEARCH REFERENCES 


Am. Jur. 65 Am. Jur. 2d, Railroads, § 6 
et seq. 
C.J.S. 74 C.J.S., Railroads, § 30 et seq. 


23-11-201. Title. 


This subchapter shall be known as the “Railroad Incorporation Act of 


1959”. 


History. Acts 1959, No. 30, § 1; A.S.A. 
1947, § 73-301.1. 


23-11-202. Definitions. 


(a) For purposes of this subchapter, unless the context otherwise 
requires: 

(1) “Department” means the Arkansas State Highway and Transpor- 
tation Department or such other department as may be created or 
established for the purpose of regulation of common carriers in the 
State of Arkansas; and 

(2) “Railroad corporation” shall be deemed to include all corporations 
having as an object or purpose the operation, upon rails or any similar 
device, of rolling stock, railroad cars, engines, locomotives, motor cars, 
and other equipment of all types designed or intended to be operated 
upon rails; where such operation involves the movement or transpor- 
tation of persons, goods, or property belonging to or being transported 
to or from any other person, firm, or corporation, and a charge, tariff, or 
levy is exacted as payment, reimbursement, or compensation for the 
movement or transportation; and where the source of power or means 
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of locomotion is transmitted through or provided by an engine, locomo- 
tive, or other mechanical or electrical device moving or operating or 
designed to move upon rails or similar devices. 

(b) The provisions of this subchapter shall not apply to the transpor- 
tation of passengers by rail in scenic or excursion type service. Any 
individual, corporation, limited liability company, partnership or asso- 
ciation providing such a service shall be exempt from the jurisdiction of 
the department, provided that the operations are subject to the safety 
regulations and jurisdiction of the Federal Railroad Administration. 


History. Acts 1959, No. 30, § 2; A.S.A. 
1947, § 73-301.2; Acts 1997, No. 1187, 
§ 8. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (ist Ex. Sess.), 
No. 67, § 23, and Acts 1989 (ist Ex. Sess.), 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 


No. 153, §§ 2 and 3, abolished the board ment.” 


23-11-203. Articles of incorporation. 


(a) The articles of incorporation of any contemplated railroad corpo- 
ration shall contain all of the information prescribed for inclusion in the 
application to be filed with the Arkansas State Highway and Transpor- 
tation Department by § 23-11-204. However, it shall not be necessary 
that the articles contain a statement of the manner in which the public 
convenience, necessity, and interest will be served by the granting of the 
charter, nor shall it be necessary that a preliminary survey of the 
proposed roadway or route be attached to the articles. 

(b) The articles shall contain and set forth, subject to the limitations 
imposed by law or the Arkansas Constitution, those powers which it is 
desired by the incorporators that the contemplated corporation shall 
exercise. However, the statement of powers may be general in nature, 
and a general statement of powers in the articles shall not have the 
effect of prohibiting the corporation from exercising those powers 
specifically granted by the law of this state, unless so provided by the 
articles. 


History. Acts 1959, No. 30, § 5;A.S.A. portation Department. The Arkansas 


1947, § 73-308.2. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 


Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
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No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
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‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-11-204. Formation of railroad corporation — Application — 
Contents. 


Any number of persons, not fewer than three (3), being subscribers of 
the stock of any contemplated railroad corporation and desiring to form 
a railroad corporation under the laws of this state, may do so by first 
filing an application with the Arkansas State Highway and Transpor- 
tation Department, setting forth the following information: 

(1) The name of the proposed corporation. The corporate name must 
end with abbreviation “Inc.” or must include the word “corporation” or 
“incorporation” or may include the word “company” or the abbreviation 
“Co.” if that word or abbreviation is not immediately preceded by the 
word “and” or the abbreviation “&”; 

(2) The purpose of the corporation; 

(3) The duration of the corporation, which may be perpetual or 
limited; 

(4) The name of its resident agent, which resident agent may be 
either an individual or a corporation, and the address of the resident 
agent must be shown with particularity; 

(5) If the corporation is to be authorized to issue: 

(A) Only one (1) class of stock, the total number of shares of stock 
which the corporation shall have authority to issue, and: 

(i) The par value of each of the shares; or 

(ii) A statement that all the shares are to be without par value; or 

(B) More than one (1) class of stock, the total number of shares of 
all classes which the corporation shall have authority to issue, and: 

(i) The number of the shares of each class thereof that are to have 

a par value and the par value of each share of each such class; 

(ii) The number of shares that are to be without par value; and 

(iii) A statement of all or any of the designations and the powers, 
preferences, and rights, and the qualifications and limitations or 
restrictions thereof which are permitted by the provisions of the laws 
of this state governing the issuance of stock by private corporations in 
respect to any classes of stock of the corporation and the fixing of 
which by means of the articles of incorporation is desired and an 
express grant of such authority as it may then be desired to grant to 
the board of directors to fix, by resolutions, such powers, preferences, 
rights, qualifications, limitations, and restrictions that may be de- 
sired but which shall not be fixed by the articles; 

(6) The amount of paid-in capital with which the corporation will 
begin business. The amount shall not be less than three hundred 
dollars ($300); 
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(7) The name and post office address of each of the incorporators and 
a statement of the number of shares subscribed by each, which number 
shall not be less than one (1), and the class of shares for which each has 
subscribed; 

(8) Astatement, verified under oath by three (3) of the incorporators, 
setting forth the manner in which the public convenience, necessity, 
and interest will be served or promoted by the granting of a charter 
authorizing the establishment of the proposed corporation and con- 
struction or acquisition of the railroad, yards, shops, tracks, and other 
facilities proposed to be constructed or acquired by the corporation; and 

(9) A preliminary survey of the proposed roadway or route of the line 
or tracks to be constructed or acquired by the corporation shall be 
attached to the application. The application shall set forth in detail the 
proposed location of all rights-of-way and other facilities of the corpo- 
ration and the cities or other points through which, in which, or to 
which it proposes to establish its line or other facilities. 


History. Acts 1959, No. 30, § 3; A.S.A. 
1947, § 73-301.3. 


23-11-205. Application for incorporation — Hearing — Order of 
department. 


(a) Promptly after the filing of an application for the organization of 
a railroad corporation, the Arkansas State Highway and Transporta- 
tion Department, under and in accordance with rules and regulations to 
be established by the department, shall set a date for a hearing upon 
the application and shall provide that notice of the hearing shall be 
given to all persons whose interest may be adversely affected by the 
granting of the application. 

(b) The department shall issue its order authorizing the granting of 
a charter to the proposed corporation if after the hearing the depart- 
ment finds that: 

(1) A need exists for the formation of the railroad corporation; 

(2) The public good and convenience will be served thereby; and 

(3) The proposed financing of the corporation is adequate to permit 
and enable the corporation to provide all of the services and facilities 
proposed and to protect the public interest. 

(c) Acopy of the department’s order, together with verified copies of 
the articles of incorporation, shall be filed in the office of the Secretary 
of State. ) 


History. Acts 1959, No. 30, § 4; A.S.A. 
1947, § 73-308.1. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 


ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
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State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-11-206. Issuance of charter. 


Upon the payment of the fees prescribed by law, the Secretary of 
State shall issue to the corporation a charter granting unto it perpetual 
existence in accordance with its articles of incorporation unless a 
limited term of existence shall be provided for in the articles. 


History. Acts 1959, No. 30, § 4; A.S.A. 
1947, § 73-308.1. 


23-11-207. Filing of papers — Effect. 


(a) Certified copies of the articles of incorporation together with 
copies of the charter issued by the Secretary of State and the order of 
the Arkansas State Highway and Transportation Department shall be 
filed in the office of the county clerk of each county through which the 
proposed line shall be situated or into which the proposed line shall 
extend. 

(b) Upon the filing of the articles in the office of the county clerk as 
provided in subsection (a) of this section, the corporation shall be 
subject to all liabilities otherwise provided by the law of this state 
except as such powers may be limited by the articles of incorporation. 


History. Acts 1959, No. 30, § 4; A.S.A. 
1947, § 73-308.1. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-11-208. Characteristics and powers generally of corporation. 


When the charter and articles of incorporation shall have been filed 
as provided in §§ 23-11-205 and 23-11-207, the persons who shall have 
signed and acknowledged the articles of incorporation and their suc- 
cessors shall be a body politic and corporate by the name stated in the 
articles, and the corporation: 

(1) Shall be capable of suing and being sued; 
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(2) May have a seal; 

(3) Shall be capable in law of purchasing, holding, and conveying any 
real estate and personal property whatever which may be necessary or 
desirable for the business of the corporation, for the construction, 
maintenance, or acquisition of a railroad, and for the erection of all 
necessary buildings, yards, and appurtenances for the use of the 
railroad; and 

(4) May receive, hold, enjoy, and convey any lands or interest in lands 
that may be given, granted, or donated to it. 


History. Acts 1959, No. 30, § 6; A.S.A. 
1947, § 73-308.3. 


23-11-209. Specific powers and liabilities. 


Every such corporation shall possess the general powers and be 
subject to the general liabilities and restrictions expressed in the 
special powers following, that is to say: 

(1) To cause such examinations and surveys by their officers, agents, 
and servants for the proposed railroad to be made as may be necessary 
for the selection of the most advantageous route for the railroad and for 
this purpose to enter upon lands or waters of any person, but with their 
officers, agents, and servants subject to responsibilities for all damages 
which they shall do thereto; 

(2) To receive, hold, and take such voluntary grants and donations of 
real estate and other property as shall be made to the company to aid 
in the construction, maintenance, and accommodation of the railroad. 
However, real estate thus received by voluntary grant shall be held, 
used, and disposed of by the company only according to the terms of the 
grants; 

(3) To purchase and, by voluntary grants and donations, receive and 
take and, by its officers, engineers and surveyors, and agents, to enter 
upon and take possession of and hold and use all such lands and real 
estate and other property as may be necessary for the construction and 
maintenance of its railroad and the stations, depots, and other accom- 
modations necessary to accomplish the object for which the corporation 
is created, but not until the compensation to be made therefor, as 
agreed upon by the parties or ascertained as hereinafter provided, is 
paid to the owners thereof, or deposited as hereinafter directed, unless 
the consent of the owner is given to enter into possession; 

(4) To lay out its road, not exceeding six (6) rods wide, and to 
construct the road, and, for the purpose of cuttings, embankments, and 
procurements of stone and gravel, the corporation may take as much 
more land, within the limits of the charter and in the manner provided 
hereinafter, as may be necessary for the proper construction and 
security of the road; 

(5) To construct their road upon or across any stream of water, 
watercourse, road, highway, railroad, or canal which the route of the 
road shall intersect, but the corporation shall not fill up, change, or 
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permanently obstruct the channel of any navigable stream or other 
stream of water or watercourse but shall cross the stream or water- 
course by bridge, trestle, or culvert and leave the stream or watercourse 
open so that the water may at all times flow in the natural channel. 
When its bridge, trestle, or culvert is constructed, the corporation shall 
remove from the bed of the stream or watercourse any temporary 
obstruction placed therein by it which will interfere with the flow of the 
water and shall restore the stream or watercourse, road, or highway 
thus intersected to its former state, or as nearly as may be and so as not 
to have impaired its usefulness; 

(6) To take, transport, carry, and convey persons and property and to 
receive tolls or compensation therefor; 

(7) To erect and maintain all necessary and convenient buildings, 
stations, depots, yards, passing and switching facilities, fixtures, and 
machinery for the accommodation and use of their passengers, freight, 
and business and to take, obtain, and hold the lands necessary therefor; 

(8) To regulate the time and manner in which passengers and 
property shall be transported and the tolls and compensation to be paid 
therefor, subject to the approval of the Arkansas State Highway and 
Transportation Department; 

(9) To borrow money, at such rate of interest as the board of directors 
may determine, to be applied to the acquisition or construction of their 
railroad and all necessary and convenient buildings, stations, depots, 
yards, passing and switching facilities, and fixtures, to the purchase or 
other acquisition of equipment for use in connection with its business, 
engines, cars, and other rolling stock of every description, and to the 
refinancing of existing indebtedness and to no other purpose; 

(10) To, at any time by means of subscription to the capital stock of 
any other railroad company or otherwise, aid the other company in the 
construction of its railroad, within or without the state, for the purpose 
of forming a connection to the other road, with the road owned by the 
company furnishing the aid. Any such railway company which may 
have built its road to the boundary line of the state may extend into the 
adjoining state and, for that purpose, may build or buy or lease a 
railroad in the adjoining state and operate the railroad and may own 
such real estate and other property in any adjoining state as may be 
convenient in operating the road, subject to approval by two-thirds (24) 
of its stockholders and the department under rules and regulations 
established by the department; and 

(11) To make donations for the public welfare or for charitable, 
scientific, or educational purposes. 


History. Acts 1868, No. 71, § 22, p. 
290; 1893, No. 150, § 1, p. 263; C. & M. 
Dig., §§ 3976, 8450; Pope’s Dig., §§ 4978, 
11024; Acts 1959, No. 30, § 15; A.S.A. 
1947, § 73-309. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 


this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
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Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
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provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Eminent Domain. 
General Powers. 
Rights-of-Way. 


Eminent Domain. 

This section does not apply to lands 
sought to be condemned for stations and 
depots. St. Louis, Iron Mountain & S. Ry. 
v. Faisst, 99 Ark. 61, 187 S.W. 815 (1911). 

A railroad company is not entitied to 
condemn for depot purposes land which 
another railroad company had acquired in 
good faith for the same purpose although 
the latter had not filed its map and profile 
of its route. St. Louis, Iron Mountain & S. 
Ry. v. Memphis, Dallas & Gulf R.R., 102 
Ark. 492, 143 S.W. 107 (1912). 

Public road cannot be laid out across 
land necessary for a railroad company’s 
yards. Kansas City S. Ry. v. Sevier County, 
171 Ark. 900, 286 S.W. 1035 (1926). 


General Powers. 

Railroad companies possess only those 
rights, powers or properties which the 
charters confer upon them, either ex- 
pressly or as incidental to their existence. 
St. Louis, Iron Mountain & S. Ry. v. Paul, 
64 Ark. 83, 40 S.W. 705 (1897), affd, 173 
U.S. 404, 19 S. Ct. 419, 43 L. Ed. 746 
(1899) (decision under prior law). 


Rights-of-Way. 

An agreement by one who has entered a 
homestead under the act of Congress, 
made before the entry was perfected, to 
convey to a railway company a right-of- 
way through such homestead and also to 
convey land for depot and other railroad 
purposes whenever he obtained the pat- 
ent, having been acted upon by the rail- 
way company, will, upon the issuance of 
such patent, be specifically enforced as to 


the right-of-way and also as to so much of 
the land specified as was necessary for 
railroad purposes at the time of its appro- 
priation or would be necessary in the 
immediate future. St. Louis & S.F. Ry. v. 
Tapp, 64 Ark. 357, 42 S.W. 667 (1897). 

Whether land appropriated by a rail- 
road company within the limits of its 
right-of-way was necessary to the proper 
use and operation of its road was a matter 
to be determined by the railroad company. 
McKennon v. St. Louis, Iron Mountain & 
S. Ry., 69 Ark. 104, 61 S.W. 383 (1901). 

Where a railroad company wrongfully 
appropriates land for its right-of-way 
more than the statutorily allowed width, 
the owner can recover the excess in eject- 
ment. McKennon v. St. Louis, Iron Moun- 
tain & S. Ry., 69 Ark. 104, 61 S.W. 383 
(1901). 

A grant of a right-of-way did not convey 
growing timber thereon previously sold to 
another. Kendall v. J.I. Porter Lumber 
Co., 69 Ark. 442, 64 S.W. 220 (1901). 

A right-of-way conveyed to a railway 
company, though an easement merely, 
gives to the company a right to exclusive 
possession for railroad purposes which 
will support an action in ejectment 
against one wrongfully in possession. Gra- 
ham v. St. Louis, Iron Mountain & S. Ry., 
69 Ark. 569, 65 S.W. 1048 (1901). 

Where a landowner granted railroad 
company a right-of-way over certain lands 
without specifying the width of the right- 
of-way granted, and the railroad company 
occupied a right-of-way about 30 feet in 
width and some time thereafter sought to 
extend its right-of-way to the statutory 
limit, the railroad company could not ex- 
tend the limits of its right-of-way beyond 
the territory already occupied by it with- 
out a new grant from the owner of the 
land. St. Louis, Iron Mountain & S. Ry. v. 
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Stevenson, 125 Ark. 357, 188 S.W. 832 Cited: Acme Brick Co. v. Missouri Pac. 
(1916). R.R., 807 Ark. 363, 821 S-W.2d_7 (1991): 


23-11-210. Stockholders’ first meeting. 


(a) As soon as practicable after the charter and articles of incorpo- 
ration shall have been filed in the office of the Secretary of State and in 
the offices of the county clerk as provided by other provisions of this 
subchapter, the subscribers of the articles of incorporation shall fix a 
time and place for a meeting of the stockholders to choose directors of 
the corporation. 

(b)(1) The meeting shall be held at such place within or without the 
State of Arkansas as shall be determined by the incorporators. Notice 
thereof shall be given to the stockholders of the corporation by notice 
directed to each stockholder at the last address of record on the stock 
records of the corporation unless waiver of notice thereof shall have 
been filed with the incorporators. 

(2) The notice shall be given at least ten (10) days prior to the date 
set for the meeting. 


History. Acts 1959, No. 30, § 9; A.S.A. 
1947, § 73-324.1. 


23-11-211. Annual and special meetings of stockholders. 


(a) Every railroad corporation incorporated under the laws of this 
state shall prescribe in its bylaws the time for holding an annual 
meeting of the stockholders of the corporation for the purpose of 
electing directors and the transaction of such other business as may be 
necessary or desirable. 

(b) The meeting shall be held upon the date fixed by the bylaws at 
such time and place within or without the State of Arkansas as shall be 
determined by the board of directors. 

(c) Notice of the meeting setting forth the time and place of the 
meeting shall be given to each stockholder at least ten (10) days in 
advance of the meeting by mailing notice in the United States mail to 
the stockholder at his or her last address of record on the stock records 
of the corporation. 

(d)(1) Special meetings of stockholders may be called at any time 
during the interval between annual meetings by a majority of the board 
of directors or by stockholders owning not less than one-third (14) of the 
stock and by giving notice to all stockholders in the manner provided for 
notice of annual meetings by subsection (c) of this section, at least 
twenty (20) days in advance of the date fixed for the meeting. 

(2) When any special meeting is called, the particular object of the 
call shall be stated. If at any special meeting thus called a majority in 
value of the stockholders are not present in person or by proxy, then no 
business shall be transacted. 

(e) Notice of any annual or special meeting of stockholders may be 
waived in writing. 
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History. Acts 1959, No. 30, § 10;A.S.A. 
1947, § 73-324.3. 


23-11-212. Voting of shares generally. 


(a)(1) The owner of any share of any railroad corporation organized 
under the law of this state may vote in person or by proxy at any 
meeting of the stockholders. 

(2) The owner of record of the stock as reflected by the stock records 
of the corporation at the time of the meeting shall have the right to vote 
the stock. 

(b) Every administrator, executor, guardian, or trustee who shall 
have filed with the secretary of the corporation evidence of his or her 
authority to act in regard thereto shall be allowed to represent the 
shares of stock in his or her hands at all meetings of the stockholders of 
the corporation and hold the stock as a stockholder. 


History. Acts 1868, No. 71, § 18, p. § 11007; Acts 1959, No. 30, §§ 10, 16; 
290; C. & M. Dig., § 8433; Pope’s Dig., A.S.A. 1947, §§ 73-324.3, 73-325. 


23-11-2113. Board of directors — Members. 


(a) The directors of every railroad corporation shall have the power 
to make bylaws, and the bylaws shall provide for a board of directors 
composed of not fewer than three (3) persons. 

(b)(1) Directors shall be chosen at the stockholders’ meeting by ballot 
and by a majority of the votes of the stockholders being present in 
person or by proxy. 

(2) Every stockholder who is present, in person or by proxy, at the 
election or at any subsequent election of directors shall be entitled to 
vote the number of shares of stock which he or she owns for as many 
persons as there are directors to be elected, or to cumulate his or her 
shares so as to give one (1) candidate as many votes as the number of 
directors multiplied by the number of shares of stock which he or she 
owns shall equal, or to distribute them on the same principle among as 
many candidates as he or she shall determine. 

(c) The directors shall serve for terms of one (1) year and until their 
successors are elected and qualified. 


History. Acts 1959, No. 30, 8§ 9, 14; 
A.S.A. 1947, §§ 73-324.1, 73-328.1. 


23-11-214. Board of directors — Meetings. 


(a) Except as may be otherwise provided by law or by the bylaws, a 
majority of the board shall constitute a quorum for the transaction of 
business. 

(b) The board of directors shall hold one (1) regular annual meeting 
within or without the State of Arkansas on the date fixed by the bylaws. 
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History. Acts 1959, No. 30,§ 14;A.S.A. 
1947, § 73-328.1. 


23-11-215. Board of directors — Powers generally. 


The management of the affairs of the corporation shall be vested in 
the board of directors, and, subject only to the limitations provided by 
law or by its articles, the board shall have full control over the affairs of 
the corporation and may authorize the exercise of all of its corporate 
powers. 


History. Acts 1959, No. 30,§ 14;A.S.A. 
1947, § 73-328.1. 


23-13-216. Board of directors — Issuance of bonds, certificates 
of indebtedness — Security. 


In addition to the rights and powers conferred on railroad corpora- 
tions by their charters and the laws of this state, the directors are 
authorized and empowered, by and with the consent or approval of a 
majority of the stockholders, to cause to be issued and executed, bonds 
or other evidences of indebtedness whenever deemed expedient and to 
secure the payment of the indebtedness by a mortgage or deed of trust 
or other encumbrance of all or any part of their charters, franchises, 
income, rights-of-way, materials, roadbeds, rails, railroads built and to 
be built, rolling stock, lands, and other corporate properties owned or 
afterward acquired. 


History. Acts 1868, No. 71, § 43, p. Pope’s Dig., §§ 11023, 11129; Acts 1959, 
290; Act of Apr. 29, 1873, § 4 (not pub- No. 30, § 18; A.S.A. 1947, § 73-329. 
lished); C. & M. Dig., §§ 8449, 8553; 


23-11-217. Dividends — Declaration and payment by board of 
directors. 


(a)(1) The board of directors are also empowered to declare and pay 
dividends to the stockholders. 

(2) Dividends may be declared and paid by the board of directors, 
either in cash, in tangible or intangible choses in action or property, or 
in stock, subject to such restrictions as may be contained in the articles 
of incorporation or the laws of this state relative to sources of funds for 
payment of dividends by private corporations. 

(b) Nothing contained in this section shall prevent the stockholders 
of any corporation, or the directors thereof, from setting apart, out of 
any of the funds of the corporation available for dividends, a reserve or 
reserves for any proper purpose or from abolishing any such reserve. 

(c) Adirector shall be fully protected when relying in good faith upon 
the books of account of the corporation or statements prepared by any 
of its officials as to the value and amount of the assets, liability, net 
earnings, net profits, or any other facts pertinent to the existence and 
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amount of surplus or other funds from which dividends may properly be 


declared and paid. 


History. Acts 1868, No. 71, § 43, p. 
290; Act of Apr. 29, 1873, § 4 (not pub- 
lished); C. & M. Dig., §§ 8449, 8553; 


Pope’s Dig., §§ 11023, 11129; Acts 1959, 
No. 30, §§ 138, 18; A.S.A. 1947, §§ 73-329, 
73-329.1. 


23-11-218. Officers and committees of board of directors. 


(a) The board of directors shall select the officers of the corporation. 

(b) There shall be: 

(1) A president of the company, who shall be chosen by and from the 
directors; 

(2) Such committees of the board of directors vested with such 
authority and powers as may be fixed by resolution of the board of 
directors or by the bylaws of the company; and 

(3) Such subordinate officers of the company as may be designated by 
the bylaws and who may be elected or appointed as provided in the 
bylaws. 


History. Acts 1868, No. 71, § 10, p. 
290; C. & M. Dig., § 84387; Pope’s Dig., 


§ 11011; Acts 1959, No. 30, §§ 14, 17; 
A.S.A. 1947, §§ 73-327, 73-328.1. 


23-11-219. Subscription contracts for sale of stock. 


Railroad corporations organized under the law of this state are 
authorized to enter into subscription contracts for the sale of their stock 
under such terms, conditions, and restrictions and subject to such 
liabilities relative thereto as are provided by law for such contracts by 
private corporations, except as such contracts may be restricted by the 
articles of incorporation or the Arkansas State Highway and Transpor- 


tation Department. 


History. Acts 1959, No. 30, § 11;A.S.A. 
1947, § 73-324.2. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-11-220. Amendment of articles of incorporation. 


(a) Amendments to the articles of incorporation of any railroad 
corporation incorporated under the law of this state shall be made only 
by the vote of a majority of the stockholders of the corporation. 

(b)(1) No amendment shall be voted upon unless and until notice of 
an intention to present the amendment to a meeting of the stockholders 
shall have first been served upon all stockholders of the corporation by 
mailing the notice through the United States mail directed to the 
stockholders at the address of record on the stock records of the 
corporation at least thirty (30) days prior to the date set for the meeting. 

(2) The notice shall contain full information as to the proposed 
amendment. 

(3) Waiver of notice of the meeting by all of the stockholders of the 
corporation and filed with the secretary of the corporation shall be 
deemed to be compliance with the requirements of this section for notice 
of the proposed amendment to the stockholders. 

(c)(1) No amendment of the articles of incorporation of a railroad 
corporation shall become effective unless and until the amendment has 
been first approved by the Arkansas State Highway and Transportation 
Department. 

(2) The department shall establish rules and regulations governing 
the procedure for conducting hearings and making such determinations 
as it shall deem advisable for the purpose of approving amendments to 
the articles of incorporation and charter of railroad corporations incor- 
porated in this state. 

(d) A fee of five dollars ($5.00) shall be paid to the Secretary of State 
for filing each amendment. 

(e) After the adoption of the amendment and the approval of the 
amendment by the department as provided by subsection (c) of this 
section, copies of the amendment, together with a certified copy of the 
order of the department approving the amendment, shall be filed in the 
office of the Secretary of State and in the office of the county clerk in 
each county in which the original articles are required to be filed by 
other provisions of this subchapter. 

(f) It shall not be necessary to secure the approval of the department 
for a change of designation of resident agent of the corporation. Such a 
change may be made at any time by the board of directors by duly 
adopted resolution and the filing of copies of the change with the 
department, the Secretary of State, and the county clerk in each county 
in which the articles of incorporation are required to be filed by the 
provisions of this subchapter. 


History. Acts 1959, No. 30, §§ 7, 8; portation Department. The Arkansas 
A.S.A. 1947, §§ 73-314.1, 73-314.2. Transportation Commission was_ abol- 

A.C.R.C. Notes. Pursuant to Acts 1989 ished and replaced by the Transportation 
(1st Ex. Sess.), No. 153, § 2, referencesin Regulatory Board and the Transportation 
this section to the Arkansas Transporta- Safety Agency pursuant to Acts 1987, No. 
tion Commission have been changed to 572. However, Acts 1989 (1st Ex. Sess.), 
the Arkansas State Highway and Trans- No.67,§ 23, and Acts 1989 (1st Ex. Sess.), 
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No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
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‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-11-221. Dissolution or liquidation of railroad corporation. 


(a) Railroad corporations organized under the laws of this state may 
be dissolved or liquidated, wholly or in part, after approval of the action 
by the Arkansas State Highway and Transportation Department in the 
manner provided by the law for dissolution or liquidation of business 
corporations organized under the laws of this state. 

(b) Certified copies of the order of the department approving the 
dissolution or liquidation shall be filed in the office of the Secretary of 
State and in the office of the county clerk in each county where the 


articles of incorporation are required to be filed. 


History. Acts 1959, No. 30,§ 12;A.S.A. 
1947, § 73-315.1. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-11-222. Corporations existing prior to June 11, 1959 — Appli- 
cation of subchapter — Extension of existence. 


(a) This subchapter shall be applicable to all railroad corporations 
organized under the laws of this state, provided that each existing 
railroad corporation may, within two (2) years of June 11, 1959, file with 
the Arkansas State Highway and Transportation Department, the 
Secretary of State, and the county clerk of each county in which its 
articles of incorporation are then filed an amendment to its articles of 
incorporation adopted by not less than two-thirds (24) of its stockhold- 
ers, at an annual or special meeting, setting forth the period of 
existence desired for the corporation. 

(b) When the filings are completed, the corporation’s existence shall 
be deemed extended according to the terms of the amendment. How- 
ever, if any such corporation fails to file the amendment, then its 
charter shall expire at the time it would have expired had this 
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23-11-223 


subchapter not been adopted unless it is extended prior to the expira- 
tion in the manner provided by law for extension of railroad corporation 


charters. 


History. Acts 1959, No. 30, § 23; A.S.A. 
1947, § 73-335. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-11-223. Corporations existing prior to June 7, 1945 — Exten- 
sion of charter. 


(a) Upon the application of any railroad corporation chartered under 
the laws of this state prior to June 7, 1945, accompanied by a resolution 
of the board of directors of the railroad corporation, the Arkansas State 
Highway and Transportation Department is authorized to extend the 
charter of any such railroad corporation in accordance with the petition 
and the resolution of the board of directors of the railroad corporation, 
or on such terms as the department shall prescribe. 

(b) If the petition is allowed, the department shall cause its approval 
to be endorsed upon the resolution presented with the petition, together 
with such restrictions as may be imposed by the department. The 
resolution shall be filed with the Secretary of State and certified in the 
same manner as prescribed by law with respect to the original articles 


of incorporation. 


History. Acts 1935, No. 146, § 2; Pope’s 
Dig., § 10992; Acts 1945, No. 181, § 3; 
A.S.A. 1947, § 73-315. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. Acts 1945, No. 181, 
§ 4, provided, in part, that the primary 
purpose of the act was to abolish the State 
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Board of Railroad Incorporation and to 
vest in the Arkansas Public Service Com- 
mission all powers and duties of the State 
Board of Railroad Incorporation and pro- 
vided for the transfer of the property of 
the State Board of Railroad Incorporation 
to the Arkansas Public Service Commis- 
sion. 

Acts 1945, No. 181, § 4, provided, in 
part, that the primary purpose of the act 
was to abolish the State Board of Railroad 


SUBCHAPTER 3 — SALE, 


SECTION. 
23-11-301. Authority of railroad to sell or 
lease road or property. 
Authority to sell or lease road 

or property to connecting 
foreign railroad — Author- 
ity to acquire other rail- 
roads — Ratification. 
Construction, purchase, or 
lease of railroad in adjoin- 
ing state authorized. 
Formation of connecting lines 
— Aid to construction of 
other railroad authorized. 
Consolidation when lines con- 
nect at state boundary 
line. 
Consolidation of two or more 
railroad companies to ef- 
fect continuous line. 


23-11-302. 


23-11-3083. 


23-11-304. 


23-11-305. 


23-11-306. 
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Incorporation and to vest in the Arkansas 
Public Service Commission all powers and 
duties of the State Board of Railroad In- 
corporation and provided for the transfer 
of the property of the State Board of 
Railroad Incorporation to the Arkansas 
Public Service Commission. 

The powers and duties of the Arkansas 
Public Service Commission as to railroads 
were transferred to the Arkansas Trans- 
portation Commission. 


LEASE, OR CONSOLIDATION 


SECTION. 
corporation — Security for 
bonds. 

Stockholders’ consent re- 
quired for purchase of 
stock, lease, or consolida- 
tion. 

Articles of consolidation or 
purchase — Amount of 
capital stock. 

Control of parallel or compet- 
ing line prohibited — Con- 
tracts, etc., void — Penal- 
ties. 

Rights and privileges of con- 
solidated and purchasing 
companies. 

Debts of purchased or consoli- 
dated companies — 
Claims. 


23-11-309. 


23-11-310. 


23-11-311. 


23-11-312. 


23-11-3138. 


23-11-307. 


23-11-308. 


Consolidation with foreign 
corporation. 

Bonds issued by leasing, pur- 
chasing, or consolidating 


Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 
Acts 1887, No. 80, § 7: effective on pas- 


23-11-314. 
23-11-315. 


Forfeiture of lease — Ouster. 

Corporations formed to pur- 
chase or lease railroads — 
Stock issued in payment 
deemed fully paid shares. 


Acts 1889, No. 55, § 3: effective on pas- 


sage. 


Acts 1889, No. 116, § 3: effective on 


sage. passage. 
Acts 1887, No. 81, § 14: effective on Acts 1901, No. 203, § 4: effective on 
passage. passage. 
Acts 1889, No. 34, § 4: effective on pas- 
sage. 
RESEARCH REFERENCES 


Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 156 et seq. 
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23-11-301. Authority of railroad to sell or lease road or property. 


Every railroad corporation incorporated under the laws of this state 
whose road is wholly or in part constructed and operating is authorized 
to sell, lease, or otherwise dispose of the whole, or any part, of its 
roadways, and rights-of-way, with the franchises thereto belonging, and 
its other property to any connecting railroad company or to any railroad 
corporation organized under the laws of this state, upon such terms and 
conditions as may be agreed upon by the board of directors of the 
corporation and ratified by a two-thirds (24) vote of the issued capital 
stock thereof, and is authorized to receive the bonds or stock of the 
purchasing corporation in whole or in part payment of the purchase. 


History. Acts 1881, No. 438, § 3, p. 79; 


Cross References. Purchase or lease 


C. & M. Dig., § 8526; Pope’s Dig., of parallel or competing line prohibited, 
§ 11102; A.S.A. 1947, § 73-401. Ark. Const., Art. 17, § 4. 
CASE NOTES 


Liability of Purchaser. 

A purchaser of the roadbed, property 
and franchises of a railroad company is 
not liable for its obligations, which are not 
liens upon the property. Sappington v. 
Little Rock, M.R. & T.R.R., 37 Ark. 23 
(1881) (decision under prior law). 

Where jetties were placed in river by 


railroad’s bridge and certain farmland, 
subsequent purchaser of railroad which 
never assumed control of jetties could not 
be held liable for failure to maintain such 
jetties. Fordyce v. Russell, 59 Ark. 312, 27 
S.W. 82 (1894) (decision under prior law). 

Cited: Little Rock & Fort Smith Ry. v. 
Daniels, 68 Ark. 171, 56 S.W. 874 (1900). 


railroad company for mutual protection of 


23-11-302. Authority to sell or lease road or property to connect- 
ing foreign railroad — Authority to acquire other 
railroads — Ratification. 


(a) Subject to the approval thereof by the Arkansas State Highway 
and Transportation Department under such rules and regulations for 
procedure as it may establish and a determination that such action will 
be in the public interest, any railroad corporation in this state may sell 
or lease its road, property, and franchise to any other railroad corpora- 
tion duly organized and existing under the laws of any other state or 
territory whose line of railroad shall so connect with the leased or 
purchased road by bridge, ferry, or otherwise as to practically form a 
continuous line of railroad. 

(b) Any railroad corporation in this state may buy or lease or 
otherwise acquire any railroad with all the property, rights, privileges, 
and franchises thereto pertaining, or buy the stock and bonds, or 
guarantee the bonds of any railroad corporation incorporated or orga- 
nized within or without this state whenever the roads of the companies 
form in the operation thereof a continuous line or lines. 

(c) Before any such lease or sale is valid, it must be approved and 
ratified by persons holding or representing two-thirds (2) of the capital 
stock of each of the companies respectively, at a stockholders’ meeting 
called for that purpose. 


23-11-3803 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


History. Acts 1889, No. 34, § 2, p. 43; 
C. & M. Dig., § 8508; Pope’s Dig., 
§ 11084; Acts 1959, No. 30, § 21; A.S.A. 
1947, § 73-422. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
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ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Cross References. Purchase or lease 
of parallel or competing line prohibited, 
Ark. Const., Art. 17, § 4. 


CASE NOTES 


ANALYSIS 


Liability of Lessor. 
Liability of Purchaser. 


Liability of Lessor. 

A railroad company which has its road 
leased to another company is not liable for 
stock killed by the lessee’s train, however 
when judgment is obtained against lessee, 
it may be enforced by seizure and sale of 
road itself and lessor should be made 
party. Little Rock & Fort Smith Ry. v. 
Daniels, 68 Ark. 171, 56 S.W. 874 (1900). 


Liability of Purchaser. 
A purchaser of the roadbed, property 
and franchises of a railroad company is 


not liable for its obligations, which are not 
liens upon the property. Sappington v. 
Little Rock, M.R. & T.R.R., 37 Ark. 23 
(1881) (decision under prior law). 

Where jetties were placed in river by 
railroad company for mutual protection of 
railroad’s bridge and certain farmland, 
subsequent purchaser of railroad which 
never assumed control of jetties could not 
be held liable for failure to maintain such 
jetties. Fordyce v. Russell, 59 Ark. 312, 27 
S.W. 82 (1894) (decision under prior law). 


23-11-303. Construction, purchase, or lease of railroad in ad- 
joining state authorized. 


Any railway company which may have built its road to the boundary 


line of the state may extend into the adjoining state and for that 
purpose may build, buy, or lease a railroad in the adjoining state and 
operate the railroad. The company may own such real estate and other 
property in the adjoining state as may be convenient in operating the 
road. 


History. Acts 1881, No. 48, § 2, p. 79; 
C. & M. Dig., § 8514; Pope's’ Dig. 
§ 11090; A.S.A. 1947, § 73-414. 

Cross References. Railroads autho- 


rized to connect at state line with rail- 
roads of other states, Ark. Const., Art. 17, 
sg FA 


319 ORGANIZATION OF RAILROADS 23-11-306 


23-11-304. Formation of connecting lines — Aid to construction 
of other railroad authorized. 


Any railroad company heretofore incorporated or hereafter orga- 
nized, in pursuance of law, may aid any other company at any time, by 
means of subscription to the capital stock of the other railroad company, 
or otherwise, in the construction of its railroad within or without the 
state for the purpose of forming a connection to the other road with the 
road owned by the company furnishing the aid. 


History. Acts 1881, No. 43, § 2, p. 79; 
C. & M. Dig., § 8514; Pope’s Dig., 
§ 11090; A.S.A. 1947, § 73-414. 


23-11-305. Consolidation when lines connect at state boundary 
line. 


(a) Any railroad companies organized under the laws of this state 
whose roads connect at the boundary line of this state are authorized to 
consolidate and form one (1) company owning and controlling the 
consolidated line of road, with all the powers, rights, privileges, 
immunities, and franchises, and subject to all the obligations and 
liabilities, to the state or otherwise, which belonged to or rested upon 
either of the companies making the consolidation. 

(b) In order to accomplish the consolidation, the companies inter- 
ested may enter into a contract fixing the terms and conditions thereof. 

(c)(1) A certified copy of the articles of agreement with the corporate 
name assumed by the new company shall be filed with the Secretary of 
State, at which time the consolidation shall be considered duly consum- 
mated. 

(2) Acertified copy of the articles of agreement from the office of the 
Secretary of State shall be evidence of the consolidation. 

(d) The boards of directors of the consolidating companies may then 
proceed to carry out the contract according to its provisions, calling in 
and cancelling all stock issued by the consolidating companies. The 
board of directors of the new company shall issue stock in the new 
company in lieu of the cancelled stock in accordance with the terms of 
consolidation. 


History. Acts 1881, No. 48, § 2, p. 79; Dig., §§ 11090-11092, 11095; A.S.A. 1947, 
C. & M. Dig., §§ 8514-8516, 8519; Pope’s §§ 73-409 — 73-412. 


23-11-306. Consolidation of two or more railroad companies to 
effect continuous line. 


(a) Any two (2) or more railroad companies in this state, existing 
under either general or special laws, owning railroads which are 
constructed wholly or in part and which, when completed and con- 
nected, will form one (1) continuous line of railroad continuing and 
running in the same general direction are authorized to consolidate 
their stock and make joint stock with any connecting railroad company 
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whether connected within or without this state or whose roads shall 
connect at the boundary line of this state and form one (1) company 
owning and controlling the continuous line of road. The new company 
shall have all the powers, rights, privileges, franchises, and immuni- 
ties, and be subject to all the obligations and liabilities to the state, or 
otherwise, which belonged to or rested upon either of the companies 
making the consolidation and shall be subject and liable to all the 
contracts theretofore entered into by either of the corporations. 

(b) In order to accomplish such a consolidation, the companies 
interested may enter into a contract, fixing the terms and conditions, 
which shall first be ratified and approved by two-thirds (%) in interest 
of all the issued capital stock held in such companies or roads proposing 
to consolidate. The vote for consolidation shall be taken at a meeting of 
the stockholders regularly called for the purpose after giving sixty (60) 
days’ notice of the meeting by advertisement in some daily or weekly 
newspaper printed and published in Little Rock, Arkansas, and such 
other newspapers elsewhere as the boards of directors of the companies 
may deem expedient. 

(c) The boards of directors of the several companies may then 
proceed to carry out the contract according to its provisions, calling in 
the certificates of stock then outstanding in the several companies or 
roads and issuing certificates of stock in the new consolidated company 
under such corporate name as may have been adopted. 

(d)(1) The foregoing provisions of this section shall not be construed 
to authorize the consolidation of any railroad companies or roads except 
when, by such a consolidation, a continuous line of road is secured, 
running in the same continuous and general direction. 

(2) Nothing contained in this section shall be so construed as to 
authorize or permit the sale, lease, or consolidation of parallel or 
competing lines of railroad to and with each other. 


History. Acts 1881, No. 438, § 1, p. 79; 
C. & M. Dig., §§ 8517, 8544, 8545, 8547; 
Pope’s Dig., §§ 110938, 11120, 11121, 
11123; Acts 1959, No. 30, § 20; A.S.A. 
1947, §§ 73-404, 73-405, 73-407. 


Cross References. Consolidation with 
parallel or competing line prohibited, Ark. 
Const., Art. 17, § 4. 


CASE NOTES 


ANALYSIS The legal effect of a consolidation of 


railroad companies is to extinguish the 


Effect of Consolidation. 
Tax Exemptions. 


Effect of Consolidation. 

Where two or more railroad companies 
unite to form a new company, the new 
company, unless restricted by law, suc- 
ceeds to all the rights, privileges and im- 
munities of the several companies forming 
it. Zimmer v. State, 30 Ark. 677 (1875) 
(decision under prior law). 


constituent companies and create a new 
corporation with property, liabilities and 
stockholders derived from old companies 
which pass out of existence. St. Louis, Iron 
Mountain & S. Ry. v. Berry, 41 Ark. 509 
(1883), affd, 113 U.S. 465, 5S. Ct. 529, 28 
L. Ed. 1055 (1885). 


Tax Exemptions. 
Immunity from taxation granted rail- 
road does not pass to new company with 
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which it becomes consolidated, unless &S. Ry. v. Berry, 41 Ark. 509 (1883), affd, 


statute granting immunity so clearly pro- 113 U.S. 465,5S. Ct. 529, 28 L. Ed. 1055 
vides for its transfer as to leave no room (1885). 
for controversy. St. Louis, Iron Mountain 


23-11-307. Consolidation with foreign corporation. 


(a) Any corporation formed under the laws of this state and char- 
tered thereby may consolidate with any corporation of any adjoining 
state in the manner provided by law. 

(b) The consolidated corporation shall become, be, and remain a 
corporation of this state and amenable to its laws and courts. 

(c)(1) No such consolidation shall be effected except between corpo- 
rations, the union of whose roads will make a continuous line. 

(2) Nov shall any consolidated company own, control, operate, lease, 
purchase, or consolidate with any parallel or competing line. 


History. Acts 1887, No. 80, § 6, p. 110; 
C. & M. Dig., §§ 8534, 8549; Pope’s Dig., 
§§ 11110, 11125; A.S.A. 1947, § 73-413. 


23-11-308. Bonds issued by leasing, purchasing, or consolidat- 
ing corporation — Security for bonds. 


(a) For the purpose of carrying out and executing any or all of the 
powers granted in §§ 23-11-301, 23-11-303 — 23-11-306, 23-11-309, and 
23-11-315, bonds or other evidences of debt may be issued by any 
leasing, purchasing, or consolidating corporation, not inconsistent with 
the Arkansas Constitution. 

(b) Mortgages or deeds of trust may be executed by the corporation 
on any or all of its real, personal, or mixed property and upon its 
roadbed, rights-of-way, cars, locomotives, and other rolling stock and 
equipment, its machinery, tools, implements, fuel, material, and in- 
come, either within or without this state, and on all other things or 
property held or to be acquired for the construction, operation, or repair 
of the railroad or for the repair or replacement of any other equipment 
or appurtenances as a part and parcel of the railroad and as constitut- 
ing with the railroad one (1) property and a continuous railroad line in 
order to secure the payment of the bonds or other evidences of debt. 
Included in the property subject to the mortgages or deeds of trust shall 
be the franchise of acting as and being a corporation and all other 
franchises, rights, and privileges granted by this act or in any way 
appertaining to the corporations as aforesaid. 


History. Acts 1881, No. 43, § 4, p. 79; 48, codified as §§ 23-11-301, 23-11-303 — 
C. & M. Dig., § 8529; Pope’s Dig., 23-11-306, 23-11-308, 23-11-309, 23-11- 
§ 11105; A.S.A. 1947, § 73-416. 315, 23-11-4083. 

Meaning of “this act”. Acts 1881, No. 
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CASE NOTES 


Mortgages. 

The roadbed and rolling stock of a rail- 
road may be sold as an entirety under a 
mortgage where debtor requests it, and it 


can be done without prejudice to the credi- 
tor. Southwestern Ark. & Indian Terr. R.R. 
v. Hays, 63 Ark. 355, 63 Ark. 355, 38 S.W. 
665 (1897). 


23-11-309. Stockholders’ consent required for purchase of 
stock, lease, or consolidation. 


No aid as provided in § 23-11-304 shall be furnished, nor shall any 
purchase, lease, subletting, consolidation, or arrangements be per- 
fected, until: 

(1) A meeting of the stockholders of all the companies, parties to the 
agreement, whereby a railroad in this state may be aided, purchased, 
leased, sublet, consolidated, or affected by such an arrangement has 
been called by the directors thereof, at such time and place and in such 
manner as the directors shall designate, after giving sixty (60) days’ 
notice of the meeting by advertisement in some daily or weekly 
newspaper printed and published in Little Rock, Arkansas, and such 
other newspapers elsewhere as the board of directors shall deem 
expedient; 

(2) The holders of two-thirds (24) of the issued capital stock of such 
companies have assented thereto in person or by proxy; and 

(3) A certificate thereof signed by the president and secretary of the 
company or companies has been filed in the office of the Secretary of 
State. 


History. Acts 1881, No. 43, § 2, p. 79; 
C. & M. Dig., § 8520; Pope’s Dig., 
§ 11096; A.S.A. 1947, § 73-415. 

Publisher’s Notes. Acts 1868, No. 71, 
§ 43, as amended by an act of April 29, 
1873, § 4 (not published), provided in part 
that all consolidations of companies or 
purchasers thereof previously made were 
legalized. 

Acts 1889, No. 34, § 2, provided in part 


ing under the laws of Arkansas or any 
other state to lease or buy a railroad and 
appurtenances or to buy the stock or 
bonds or to guarantee the bonds of any 
railroad company incorporated and orga- 
nized in Arkansas, previously executed by 
the appropriate officers and ratified by 
two-thirds (34) of the stockholders of each 
of the companies, would be binding from 


the date of its execution. 
that any agreement of any company exist- 


23-11-310. Articles of consolidation or purchase — Amount of 
capital stock. 


(a) Articles of consolidation or purchase shall be signed by a majority 
of the directors of the respective companies and shall be filed and 
recorded in the office of the Secretary of State. 

(b) The articles of consolidation or purchase shall set forth the 
amount of the capital stock, the names of the officers of the companies 
thus formed, and all conditions, agreements, and stipulations in the 
premises. 

(c) The amount of the capital stock of the company thus formed may 
be fixed at any amount not exceeding the aggregate sum authorized by 
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the charter or articles of incorporation of the respective companies thus 
merging or amalgamating. 


History. Acts 1868, No. 71, § 43, p. lished); C. & M. Dig., § 8539; Pope’s Dig., 
290; Act of Apr. 29, 1873, § 4 (not pub- § 11115; A.S.A. 1947, § 73-417. 


23-11-311. Control of parallel or competing line prohibited — 
Contracts, etc., void — Penalties. 


(a)(1) No railroad or the lessees, purchasers, or managers of any 
railroad shall consolidate the stock, property, or franchises of the 
corporation with, nor lease or purchase the works or franchises of, nor 
in any way control any other railroad owning or having under its 
control a parallel or competing line, nor shall any officer of such a 
railroad act as an officer of any other railroad owning or having control 
of a parallel or competing line; 

(2) In all cases under this section, when demanded by either party, 
the question whether railroads are parallel or competing lines shall be 
decided by a jury. 

(b)(1) All acts or attempted acts of any railroad, or the lessees, 
purchasers, or managers of any railroad, in violation of any of the 
provisions of subsection (a) of this section shall be void. 

(2) Any person or party aggrieved or affected by any such acts or 
attempted acts, whether stockholders or not, may bring an action 
against them in the circuit court of any county through which the 
railroad passes. The court shall have jurisdiction in the case and power 
to set aside any such acts or attempted acts as void, and to restrain and 
enjoin the acts or attempted acts and grant all other proper relief. 

(c) Any officer of the railroad who violates subsection (a) of this 
section, by acting also as an officer of any other parallel or competing 
line of railroad, as therein prohibited, shall forfeit and pay not less than 
twenty-five dollars ($25.00) nor more than five hundred dollars ($500) 
per day during the time he or she so violated subsection (a) of this 
section, to be recovered by civil action brought by like parties and in like 
manner, as provided in subsection (b) of this section. 


History. Acts 1887, No. 81, §§ 2, 13, p. Cross References. Consolidation or 
113; C. & M. Dig., 8§ 8533, 8535; Pope’s purchase, lease or control of parallel or 
Dig., §§ 11109, 11111; A.S.A. 1947, §§ 73- competing line prohibited, Ark. Const., 


1501, 73-1502. Art. 17, § 4. 

Publisher’s Notes. For definition of General Assembly to pass laws to cor- 
railroad or railroad corporation, see § 23- +ect abuses and prevent unjust discrimi- 
20-101. nation and excessive rates, Ark. Const., 


For applicability of this section, see aj4. 17 Sel 0) 
§ 23-10-102. 
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CASE NOTES 


Interstate Commerce. terstate Commerce Act. Halliday Milling 
As to interstate shipments, this section Co. v. Louisiana & Nw. R.R., 80 Ark. 536, 

and §§ 23-4-603, 23-10-101 — 23-10-108, 98 S.W. 374 (1906). 

and 23-10-110 are superseded by the In- 


23-11-312. Rights and privileges of consolidated and purchasing 
companies. 


(a) When any two (2) railroad companies shall become consolidated 
under the laws of this state or when any railroad which has been wholly 
or partially constructed shall become the lawful purchaser or owner of 
another line which has not been constructed, the consolidated company, 
or company purchasing the unconstructed line, shall have all the rights, 
privileges, and franchises of the original companies and have the same 
length of time from the date of consolidation within which to comply 
with the requirements of Acts 1885, No. 104, §§ 1 and 2 [repealed], as 
was originally allowed to railroad companies under that act. 

(b) Nothing contained in this section shall be so construed as to 
exempt any railroad or extension or branch thereof from legislative 
control in the same manner and to the same extent as railroads 
organized under the general laws of this state. 


History. Acts 1889, No. 116,§ 2, p. 171; 
C. & M. Dig., § 8543; Pope’s Dig., 
§ 11119; A.S.A. 1947, § 73-418. 


23-11-313. Debts of purchased or consolidated companies — 
Claims. 


(a)(1) Whenever any railroad company, corporation, or individual 
purchases any railroad from any other railroad company, corporation, 
or individual, the company, corporation, or individual purchasing shall 
take and hold the railroad subject to all debts, liabilities, and obliga- 
tions of the company from which the road was purchased. 

(2) Whenever any two (2) or more railroad companies shall be 
consolidated, the consolidated company shall be liable for all the debts, 
liabilities, and obligations of all the consolidated companies. 

(b) All persons or corporations having claims against the purchasing 
company or individual under this section shall present the claims to the 
purchasing company or individual within twelve (12) months after 
receiving notice from the purchasing company or individual of the sale 
or be forever barred. 


History. Acts 1889, No. 55, §§ 1,2, p. Dig., §§ 11088, 11089; A.S.A. 1947, §§ 73- 
71; C. & M. Dig., §§ 8512, 8513; Pope’s 419, 73-420. 
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23-11-314 


CASE NOTES 


ANALYSIS 


Damages. 
Judicial Sales. 
Notice. 


Damages. 

New company is liable for damages 
caused by vendor. St. Louis-S.F. Ry. v. 
McDonald, 175 Ark. 630, 299 S.W. 999 


Judicial Sales. 

This section applies to private sales, 
and not to judicial sales. Kansas City S. 
Ry. v. King, 74 Ark. 366, 85 S.W. 1131 
(1905). 


Notice. 

Actual notice is required. St. Louis, Iron 
Mountain & S. Ry. v. Batesville & Winerva 
Tel. Co., 86 Ark. 300, 110 S.W. 1047 (1908). 


(1927). 


23-11-314. Forfeiture of lease — Ouster. 


(a) The franchise and all charter rights whatsoever of any railroad 
company in and to all railroad, roadbed, bridge, depot, or other railroad 
property, as well as the possession of, and right to operate, which may 
have been acquired by the railroad under and by virtue of any lease, 
shall be forfeited and the railroad company ousted of its right thereun- 
der to operate, possess, or control the railroad, if: 

(1) The lease has not been made in conformity with the statute 
governing the making of such leases; or 

(2) The lessee fails to maintain the property in good repair so as to 
afford safe and reasonably prompt facilities of travel to the public or 
fails to furnish reasonable shipping accommodations for freight to its 
patrons. 

(b) This section may be enforced at the instance of the state by its 
Attorney General, by information in the nature of quo warranto or 
other proper suit in any court having jurisdiction. 

(c) Whenever any railroad company, by the judgment of any court 
rendered in any suit instituted by the state, shall be ousted of the 
possession of or right to operate any railroad, bridge, depot, or other 
property leased to the company by any other railroad company, then the 
lessor shall immediately succeed to all the rights in and to the leased 
property had and enjoyed by it at the time of the execution of the lease, 
if the lessor has been in no way responsible for the acts upon which the 
judgment was based except in the making of the lease. 


History. Acts 1901, No. 2038, §§ 1-3, p. 
368; C. & M. Dig., §§ 8550-8552; Pope’s 


Dig., § 11126-11128; A.S.A. 1947, §§ 73- 
433 — 73-435. 


23-11-8315 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


326 


CASE NOTES 


ANALYSIS 


Applicability. 
Foreign Corporations. 


Applicability. 

This section is not retroactive. Louisi- 
ana & Nw. R.R. v. State, 75 Ark. 435, 88 
S.W. 559 (1905). 


Foreign Corporations. 

Under this section, state may enforce 
forfeiture of lease made by a foreign rail- 
road corporation. Louisiana & Nw. R.R. v. 
State, 75 Ark. 435, 88 S.W. 559 (1905). 


23-11-315. Corporations formed to purchase or lease railroads 
— Stock issued in payment deemed fully paid 


shares. 


(a) Subject to the provisions of Acts 1959, No. 30, corporations may 
be formed for the purpose of purchasing or leasing the whole or any part 
of any railroad, and that purpose or object shall be stated in the 
application and articles of incorporation. 

(b) All shares of stock issued in payment of the purchase shall be 


deemed to be fully paid shares. 


History. Acts 1881, No. 438, § 3, p. 79; 
C. & M. Dig., 8§ 8527, 8528; Pope’s Dig., 
§§ 11103, 11104; Acts 1959, No. 30, § 19; 
A.S.A. 1947, § 73-402. 


Publisher’s Notes. Acts 1959, No. 30, 
referred to in this section, is codified as 
§§ 23-11-201 — 23-11-222, 23-11-302, 23- 
11-306, 23-11-315, 23-11-402. 


SUBCHAPTER 4 — FOREIGN RAILROADS 


SECTION. 

23-11-401. Authority to construct rail- 
roads in state. 

23-11-402. Purchase or lease state roads 
— Exception. 


Effective Dates. Acts 1889, No. 34, 
§ 4: effective on passage. 


SECTION. 

23-11-4038. Lessor and lessee of railroad 
subject to laws. 

23-11-404. Right to tax uncurtailed. 


23-11-401. Authority to construct railroads in state. 


Any railroad company existing under the laws of any other state or 
territory may extend and construct its railroad into or through this 


state. 


History. Acts 1889, No. 34, § 2, p. 43; 
C. & M. Dig., § 8473; Pope’s Dig., 
§ 11047; A.S.A. 1947, § 73-421. 
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23-11-402. Purchase or lease state roads — Exception. 


Subject to approval thereof by the Arkansas State Highway and 
Transportation Department under such rules and regulations for pro- 
cedure as it may establish and a determination that action will be in the 
public interest, any railroad corporation existing under the laws of any 
other state or territory may buy, lease, or otherwise acquire any 
railroad, the whole or part of which is in this state, with all the rights, 
privileges, and franchises thereto pertaining, or buy the stock and 
bonds, or guarantee the bonds of any railroad corporation incorporated 
or organized under the laws of this state whenever the roads of such 
companies shall form in the operation thereof a continuous line or lines. 
However, the road so purchased shall not be parallel or competing with 
the purchasing road. 


History. Acts 1889, No. 34, § 2, p. 43; 
C. & M. Dig., § 8509; Pope’s Dig., 
§ 11085; Acts 1959, No. 30, § 22; A.S.A. 
1947, § 73-423. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 


No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Missouri Pac. R.R. v. 55 Acres of 
Land, 947 F. Supp. 1301 (E.D. Ark. 1996). 


23-11-403. Lessor and lessee of railroad subject to laws. 


A corporation in this state leasing its road to a corporation of another 
state shall remain liable as if it operated the road itself, and a 
corporation of another state, being the lessee of a railroad in this state, 
shall likewise be held liable for the violation of any of the laws of this 
state and may sue or be sued in all cases, and for the same causes and 
in the same manner, as a corporation of this state might sue or be sued 
if operating its own road, but a satisfaction of any claim or judgment by 
either of the corporations shall discharge the other. 


History. Acts 1881, No. 48, § 2, p. 79; 
fence. Me Die. iS08522;)'Pope's: Dig. 
§ 11098; A.S.A. 1947, § 73-429. 
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CASE NOTES 


Liability of Lessor. 

A railroad company which has its road 
leased to another company is not liable for 
stock killed by the lessee’s train, however 
when judgment is obtained against lessee, 
it may be enforced by seizure and sale of 


road itself and lessor should be made 
party. Little Rock & Fort Smith Ry. v. 
Daniels, 68 Ark. 171, 56 S.W. 874 (1900). 

Cited: Chicago, Rock Island & Pac. Ry. 
v. Fitzhugh, 82 Ark. 179, 100 S.W. 1149 
(1907). 


23-11-404. Right to tax uncurtailed. 
Nothing in §§ 23-11-302, 23-11-401, and 23-11-402 shall be held or 


construed as curtailing the right of state or counties through which a 
consolidated, leased, or purchased road may be located to levy and 
collect taxes upon the road and the rolling stock thereof, pro rata, in 
conformity with the provisions of the laws of this state upon that 


subject. 


History. Acts 1889, No. 34, § 2, p. 43; 
C. & M. Dig., § 8511; Pope’s Dig., 
§ 11087; A.S.A. 1947, § 73-424. 


SUBCHAPTER 5 — LAND GRANTS 


SECTION. 

23-11-501. Grants for purpose of aiding in 
construction of railroads. 

23-11-502. Lands forfeited upon failure to 
apply for and accept con- 
veyance. 

23-11-5038. Forfeited lands revert to state. 


Effective Dates. Acts 1868, No. 71, 


SECTION. 

23-11-504. Report of failure to accept or 
forfeiture of lands — 
Lands proclaimed subject 
to sale. 

23-11-505. List of lands conveyed — As- 
sessment. 


Acts 1883, No. 26, § 6: effective on pas- 


§ 45: effective on passage. sage. 


23-11-501. Grants for purpose of aiding in construction of rail- 
roads. 


(a) Any person or corporation, public or private, who may wish to 
donate, grant, or devise any lands or other property for the purpose of 
aiding in the construction, building, or running of any railroad within 
this state, under the provisions of this act, may, by deed or otherwise, 
convey the lands or other property to the state for that purpose. The 
property shall then be held by the state for that purpose solely. 

(b) The donor, grantor, or devisor may, at his or her discretion, | 
designate the railroad company or association to which the lands or 
other property shall be appropriated. 
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(c) Ifthe road or corporation is not completed within the time fixed by 
law, the land or property so donated shall revert back to the donor, 


grantor, or devisor. 


History. Acts 1868, No. 71, § 41, p. 
290; C. & M. Dig., §§ 8453, 8454; Pope’s 
Dig., §§ 11027, 11028; A.S.A. 1947, §§ 73- 
B01 73-502: 

Meaning of “this act”. Acts 1868, No. 


71, codified as §§ 23-4-618, 23-4-619, 23- 
11-209, 23-11-212, 23-11-216, 23-11-217, 
23-11-3810, 23-11-501, 23-12-410, 23-12- 
411, 23-12-601, 23-12-805, 23-12-807. 


CASE NOTES 


ANALYSIS 


Failure to Use Land. 
Rights-of-Way. 


Failure to Use Land. 

Where a railway company purchased a 
tract of land for railroad purposes only 
and used a portion of it but failed to use 
the remainder for more than seven years 
during which time it was cultivated by the 
grantor and those holding under him, 
such nonuse will not, as to such remain- 
der, operate as a forfeiture. Graham v. St. 
Louis, Iron Mountain & S. Ry., 69 Ark. 
569, 65 S.W. 1048 (1901). 


Rights-of-Way. 

An agreement by one who has entered a 
homestead under the act of Congress, 
made before the entry was perfected, to 
convey to a railway company a right-of- 
way through the homestead and to convey 
five acres thereof for depot and other rail- 
road purposes whenever he obtained the 
patent, having been acted upon by the 
railway company, will, upon the issuance 


of such patent, be specifically enforced as 
to the right-of-way and to so much of the 
five acres specified as was necessary for 
railroad purposes at the time of its appro- 
priation or would be necessary in the 
immediate future. St. Louis & S.F. Ry. v. 
Tapp, 64 Ark. 357, 42 S.W. 667 (1897). 

Whether land appropriated by a rail- 
road company within the limits of its 
right-of-way was necessary to the proper 
use and operation of its road was a matter 
to be determined by the railroad company. 
McKennon vy. St. Louis, Iron Mountain & 
S. Ry., 69 Ark. 104, 61 S.W. 383 (1901). 

A grant of a right-of-way did not convey 
growing timber thereon previously sold to 
another. Kendall v. J.I. Porter Lumber 
Co., 69 Ark. 442, 64 S.W. 220 (1901). 

A right-of-way conveyed to a railway 
company, though an easement merely, 
gives to the company a right to exclusive 
possession for railroad purposes which 
will support an action in ejectment 
against one wrongfully in possession. Gra- 
ham v. St. Louis, Iron Mountain & S. Ry., 
69 Ark. 569, 65 S.W. 1048 (1901). 


23-11-502. Lands forfeited upon failure to apply for and accept 
conveyance. 


Any railroad company which becomes entitled to a conveyance of any 
lands from the state shall apply therefor and accept a conveyance from 
the state within six (6) months after completion of the act by which it 
became entitled to the conveyance. Any company which fails to do so 
within the time aforesaid shall forfeit all lands for which it fails to apply 
within such time. 


History. Acts 1883, No. 26, § 2, p. 47; 
C. & M. Dig., § 8456; Pope’s Dig., 
§ 11030; A.S.A. 1947, § 73-504. 
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23-11-503. Forfeited lands revert to state. 


All lands forfeited under the provisions of this section and §§ 23-11- 
502 and 23-11-505 shall revert to and belong to the State of Arkansas 
and shall be sold as other lands. 


History. Acts 1883, No. 26, § 4, p. 47; 
C. & M. Dig., § 8458; Pope’s Dig., 
§ 11082; A.S.A. 1947, § 73-506. 


23-11-504. Report of failure to accept or forfeiture of lands — 
Lands proclaimed subject to sale. 


(a) The Commissioner of State Lands is charged with the duty of 
making inquiry and of reporting to the Governor all failures of any 
railroad company to make application and accept conveyance within 
the time specified in § 23-11-502. He or she shall report all failures 
with a list of the lands forfeited by the nonapplication. 

(b) Upon receipt of the report, the Governor shall make proclamation 
that the lands have been forfeited and are subject to sale by the state. 


History. Acts 1883, No. 26, § 5, p. 47; 
C. & M. Dig., §§ 8459, 8460; Pope’s Dig., 
§§ 11033, 11034; A.S.A. 1947, § 73-507. 


23-11-505. List of lands conveyed — Assessment. 


(a) It shall be the duty of the Commissioner of State Lands, imme- 
diately upon the execution of any conveyance conveying lands to any 
railroad company, to make a list of the lands conveyed and send the list 
of the lands conveyed to the assessor of the county in which the lands 
are situated. 

(b) The assessor shall at the next assessment assess the lands for 
taxation as the property of the railroad company in the same manner 
that other lands are assessed. 


History. Acts 1883, No. 26, § 3, p. 47; 
Cr & Mo Dig., § 845%" Pope’s “Dig., 
§ 11031; A.S.A. 1947, § 73-505. 


CHAPTER 12 
OPERATION AND MAINTENANCE OF RAILROADS 


SUBCHAPTER. 
. GENERAL PROVISIONS. 

. ROADBEDS AND Ricuts-or- Way. 

. CROSSINGS AND SWITCHES. 

. EQUIPMENT — SAFETY PRECAUTIONS. 
EMPLOYEES. 

. TRAIN SERVICE GENERALLY. 

. Poxicine TRAINS. 

. OFFENSES RELATING TO RAILROADS. 


ONAN PRWNe 
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SUBCHAPTER 
9, LIABILITY FoR INJURIES. 


OPERATION AND MAINTENANCE OF RAILROADS 


23-12-101 


10. RAILROAD SAFETY AND Recuuarory Act or 1998. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-12-101. Sections 23-12-101 — 23-12- 
103 cumulative. 

23-12-102. Inspection of railroads by de- 


partment. 
23-12-103. Unsafe tracks, bridges, etc. — 
Inspection — Notice to 


railroad of necessary re- 
pairs, etc. — Failure to re- 


Effective Dates. Acts 1887, No. 127, 
§ 2: effective on passage. 

Acts 1909, No. 163, § 3: effective on 
passage. 


SECTION. 
pair or to stop traffic — 
Liability for injuries — 
Penalties. 

23-12-104. Number and frequency of 
trains and streetcars. 

23-12-105. Attorney’s fee taxed in suits 
for transportation viola- 
tions. 


Acts 1921, No. 124, § 27: approved Feb. 
15, 1921. Emergency declared. 


RESEARCH REFERENCES 


ALR. Motor carrier’s liability for per- 
sonal injury or death of passenger caused 
by debris, litter, or other foreign object on 
floor or seat of vehicle. 1 A.L.R.4th 1249. 

Width or design of lateral space be- 
tween passenger loading platform and car 
entrance affecting carrier’s liability to 
passenger for injuries incurred from fall- 
ing into space. 28 A.L.R.4th 748. 

Carrier’s public duty exception to abso- 
lute or strict liability arising out of car- 
riage of hazardous’ substances. 31 
A.L.R.4th 658. 

Liability of land carrier to passenger 
who becomes victim of third party’s as- 
sault on or about carrier’s vehicle or prem- 
ises. 34 A.L.R.4th 1054. 

Equipment and devices directly relating 
to passenger standing or seating safety in 
land carriers. 35 A.L.R.4th 1050. 

Liability of land carrier to passenger 
who becomes victim of another passen- 


ger’s assault. 43 A.L.R.4th 189. 

Liability for failure to reduce vegetation 
obscuring view at railroad crossing or at 
street or highway intersection. 66 
A.L.R.4th 885. 

Validity and construction of statute or 
ordinance specifically criminalizing pas- 
senger misconduct on public transporta- 
tion. 78 A.L.R.4th 1127. 

Recovery of punitive damages for inju- 
ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 
stances. 39 A.L.R.5th 763. 

Employer’s liability to employee or 
agent for injury or death resulting from 
assault or criminal attack by third person. 
40 A.L.R.5th 1. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 


23-12-1011. Sections 23-12-101 — 23-12-103 cumulative. 


The provisions of this section and §§ 23-12-102 and 23-12-103 shall 
be regarded as cumulative, and nothing therein shall be so construed as 
to repeal any other act now in force, nor to in any way curtail or limit 
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the powers and duties of the Arkansas State Highway and Transpor- 


tation Department. 


History. Acts 1909, No. 163, § 2, p. 
502; A.S.A. 1947, § 73-6138n. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 158, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 8, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 1538, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-12-102. Inspection of railroads by department. 


The Arkansas State Highway and Transportation Department shall 
carefully examine the condition of the railroads of this state as often as 


it deems it necessary. 


History. Acts 1909, No. 163, § 1, p. 
502; C. & M. Dig., § 1633; Pope’s Dig., 
§ 1954; A.S.A. 1947, § 73-613. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1[st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 38, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-12-103. Unsafe tracks, bridges, etc. — Inspection — Notice to 
railroad of necessary repairs, etc. — Failure to 
repair or to stop traffic — Liability for injuries — 


Penalties. 


(a)(1) It shall be the duty of the Arkansas State Highway and 


Transportation Department to inspect and examine the tracks, bridges, 
or other structures whenever it has reasonable grounds, either upon 
complaint or otherwise, to believe that any of the tracks, bridges, or 
other structures of any railroads in this state are in a condition which 
renders any of them dangerous or unfit for the transportation of 
passengers with reasonable safety. 
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(2) If, upon examination, in its opinion, any such tracks, bridges, or 
other structures or works are unfit for the transportation of passengers 
with reasonable safety, it shall be its duty to give to the superintendent 
or other executive officer of the company working or operating the 
defective tracks, bridges, or other structures notice of the condition 
thereof, and of the repairs necessary to place them in safe condition. 
The department may also order and direct the speed of trains over such 
dangerous and defective tracks, bridges, or other structures until the 
repairs are made and the time within which the repairs shall be made 
by the company. 

(b)(1) If any such superintendent or executive officer receiving the 
notice and order willfully neglects, for the period of two (2) days after 
receiving the notice and order, to direct the proper subordinate officers 
to move the passenger trains over the defective track, bridge, or other 
structure at the speed prescribed by the department, or if any engineer, 
conductor, or other employee of the company disobeys the order of the 
superintendent or officer whose duty it is to issue the order, then every 
such superintendent, conductor, engineer, or other employee shall be 
deemed guilty of a misdemeanor and upon conviction shall be fined in 
any sum not exceeding five hundred dollars ($500) or be imprisoned in 
the county jail of the proper county for a period not exceeding one (1) 
year, or both, at the discretion of the court. 

(2) In case the disregard of the instructions of the department shall 
cause any accident whereby human life shall be lost or passengers 
maimed or wounded, the superintendent of the company, and the 
engineer and conductor in charge of the train, shall severally be deemed 
guilty of a felony and upon conviction shall be imprisoned in the 
penitentiary for a period of not fewer than two (2) nor more than ten 
(10) years. 

(3) The department shall have power to wholly stop the running of 
passenger trains over the defective track, bridge, or other structure. 

(c) The department is required, in case any company fails to repair 
the track, bridge, or other structure within the time required, to give 
notice of the fact to the traveling public in some newspaper having a 
general circulation along the line of the railroad. 

(d) The department may recover from the railroad company the sum 
of one thousand dollars ($1,000) for each day that expires after the time 
fixed by the department for the repair of the defective track, bridge, or 
other structure for neglect to repair the same unless good and sufficient 
cause can be shown for the failure to repair the defective track, bridge, 
or other structure. Such sum may be recovered before any court having 
competent jurisdiction for the use and benefit of the State of Arkansas, 
after paying the costs of the advertisement herein provided for. 


History. Acts 1909, No. 163, § 1, p. this section to the Arkansas Transporta- 
502; C. & M. Dig., § 1633; Pope’s Dig., tion Commission have been changed to 
§ 1954; A.S.A. 1947, § 73-613. the Arkansas State Highway and Trans- 

A.C.R.C. Notes. Pursuant to Acts 1989 portation Department. The Arkansas 
(1st Ex. Sess.), No. 153, § 2, referencesin ‘Transportation Commission was _ abol- 
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ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 


Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 


Highway and ‘Transportation Depart- 
ment.” 


23-12-104. Number and frequency of trains and streetcars. 


(a) If in the judgment of the Arkansas State Highway and Transpor- 
tation Department any railroad corporation or street railroad corpora- 
tion does not run trains enough or cars enough or possess or operate 
motive power enough reasonably to accommodate the passenger and 
freight traffic transported by or offered for transportation to it, or does 
not run its trains or cars with sufficient frequency or at reasonable or 
proper time, having regard to safety, or does not run any train or car 
upon a reasonable time schedule for the run, then, after a hearing 
either on its own motion or after complaint, the department shall have 
power to make an order directing any such railroad corporation or 
street railroad corporation to increase the number of its trains or of its 
cars or its motive power, or to change the time for starting its trains or 
cars, or to change the time schedule for the run of any train or car, or 
make any other suitable order that the department may determine 
reasonably necessary to accommodate and transport the passenger or 
freight traffic transported or offered for transportation. 

(b) No railroad corporation, street railroad corporation, or common 
carrier shall abandon, take up, or cease to operate for the transporta- 
tion of passengers or freight any line, or any portion of its line, which it 
may deem no longer necessary for the successful operation of its road 
and for the convenience of the public without first obtaining the 
permission and approval of the department. 

(c) Nothing in this section shall authorize the department to make 
any order with reference to the amount of cars or motive power or with 
reference to the schedule or with reference to the operation or nonop- 
eration of that part of any street railroad within the limits of any 
municipality of this state. It is the intention of this act that the 
jurisdiction as to such matters shall be elsewhere under this act 
delegated to municipal councils and city commissions of this state. 


History. Acts 1919, No. 571, § 10;C.& 
M. Dig., §§ 1632, 1651; Acts 1921, No. 
124, § 7; Pope’s Dig., §§ 1972, 2006; 
A.S.A. 1947, § 73-122. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 158, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 


the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
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No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
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23-12-105 


ment.” 

Publisher’s Notes. Acts 1919, No. 571, 
§ 32, provided, in part, that the provi- 
sions of the act were in addition to and 
supplemental to the statutes then in force. 

Meaning of “this act”. The words 
“this act” probably refer to both Acts 1919, 
No. 571 and 1921, No. 124, which are 
codified as §§ 23-1-114, 23-2-302, 23-2- 
311, 23-2-313, 23-3-118, 23-4-101, 23-4- 
104, 23-4-110, 23-12-104, 23-12-301, 23- 
12-302 and as 8§ 14-200-110, 14-200-112, 
23-1-114, 23-2-302, 23-2-309, 23-2-311, 23- 
2-313, 23-2-425, 23-3-113, 23-4-101, 23-4- 
104, 23-4-110, 23-12-104. 


CASE NOTES 


Reinstatement of Trains. 

In a petition to compel a railroad com- 
pany to reinstate passenger trains, a find- 
ing of the circuit court sustaining an order 


of the Railroad Commission giving the 
relief was sustained by the evidence. St. 
Louis-S.F. Ry. v. Norris, 178 Ark. 940, 12 
S.W.2d 915 (1929). 


23-12-105. Attorney’s fee taxed in suits for transportation viola- 
tions. 


In all actions at law or suits in equity against any railroad company, 
its assignees, lessees, or other persons owning or operating any railroad 
in this state, or partly therein, for the violation of any law regulating 
the transportation of freight or passengers by any such railroad, if the 
plaintiff recovers in any such action or suit he or she shall also recover 
a reasonable attorney’s fee, to be taxed as part of the costs therein and 


collected as other costs may be by law collected. 


History. Acts 1887, No. 127, § 1, p. 
224; C. & M. Dig., § 851; Pope’s Dig., 
§ 1055; A.S.A. 1947, § 73-819. 


CASE NOTES 


Applicability. 

The attorney’s fee provided for in this 
section is not recoverable for carrying pas- 
senger beyond station. St. Louis Sw. Ry. v. 
Knight, 81 Ark. 429, 99 S.W. 684 (1907); 
St. Louis, Iron Mountain & S. Ry. v. Ev- 
ans, 94 Ark. 324, 126 S.W. 1058 (1910). 

Attorney’s fee is not to be taxed unless 
the action is for a violation of some statu- 
tory provision relating to the transporta- 
tion of passengers or freight. Kansas City 
S. Ry. v. Tonn, 102 Ark. 20, 143 S.W. 577 
(1912); Midland Valley R.R. v. Horton, 112 
Ark. 125, 165 S.W. 266 (1914). 


This section should be restricted to suits 
based upon a violation of some statute and 
not to suits involving issues of negligence 
and contributory negligence. Missouri 
Pac. R.R. v. Henry, 168 Ark. 146, 269 S.W. 
51 (1925). 

Attorney’s fee cannot be recovered in 
suit by the passenger suffering injury 
caused by failure to stop at station which 
was not a regular designated stop. Mis- 
sourl Pac. R.R. v. Coxwell, 182 Ark. 145, 
30 S.W.2d 209 (19380). 
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SUBCHAPTER 2 — ROADBEDS AND RIGHTS-OF- WAY 


SECTION. 

23-12-201. Maintenance of right-of-way 
free from obstructions — 
Penalty. 

23-12-202. Permitting certain weeds to 
seed on right-of-way un- 
lawful — Recovery of dam- 
ages. 

23-12-2038. Clearing right-of-way follow- 
ing derailment or wreck. 

23-12-204. Drainage of roadbed — Pen- 
alty for noncompliance. 


Effective Dates. Acts 1891, No. 138, 
§ 3: effective 60 days after passage. 

Acts 1907, No. 250, § 2: effective on 
passage. 


SECTION. 

23-12-205. Sale of certain abandoned 
rights-of-way to munici- 
palities. 

23-12-206. Rail line abandonment pro- 
cess. 

23-12-207. Transfer of ownership or re- 
sponsibility of railroad 
right-of-way. 


Acts 1909, No. 46, § 3: effective on pas- 
sage. 


RESEARCH REFERENCES 


ALR. Liability for failure to reduce veg- 
etation obscuring view at railroad cross- 
ing or at street or highway intersection. 66 
A.L.R.4th 885. 


Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 31 et seq. 

C.J.S. 74 C.J.S., Railroads, § 146 et 
seq. 


23-12-201. Maintenance of right-of-way free from obstructions 
— Penalty. 


(a)(1) All railroad corporations operating in this state shall maintain 
their right-of-way at or around any railroad crossing of a public road or 
highway free from grass, trees, bushes, shrubs, or other growing 
vegetation which may obstruct the view of pedestrians and vehicle 
operators using the public highways. 

(2) The maintenance of the right-of-way shall be for a distance of fifty 
feet (50') on each side of the centerline between the rails for the 
maintenance width and for a distance of one hundred yards (100 yds.) 
on each side of the centerline from the public road or highway for the 
maintenance length. 

(b) Any railroad corporation failing or refusing to comply with the 
provisions of this section shall be subject to a fine of not less than one 
hundred dollars ($100) nor more than five hundred dollars ($500) for 
each violation. 


History. Acts 1969, No. 464, §§ 1, 2; 
A.S.A. 1947, §§ 73-631, 73-632; Acts 1993, 
NWoxd99)S- 1. 
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CASE NOTES 


ANALYSIS 


Applicability. 
Preemption. 
Punitive Damages. 


Applicability. 

Railroad crossing was not subject to the 
provisions of subdivision (a)(1), where it 
was located on a dirt road on private 
property, dead-ending at private pond, 
and not maintained by any governmental 
authority, nor the object of regular use by 
the public. Pittman v. Frazer, 129 F.3d 983 
(8th Cir. 1997). 


Preemption. 

This section has not been preempted by 
federal law. Missouri Pac. R.R. v. Mackey, 
297 Ark. 137, 760 S.W.2d 59 (1988), cert. 
denied, 490 U.S. 1067, 109 S. Ct. 2067, 
104 L. Ed. 2d 632 (1989). 


Punitive Damages. 

Where railroad had allowed vegetation 
to remain overgrown at a crossing for 
more than 18 months prior to when a 
passenger in a garbage truck was severely 
injured in a collision with a train at that 
crossing, the railroad’s noncompliance 
with this section regarding keeping the 
crossing clear could have resulted in li- 
ability for fines approaching up _ to 
$182,500 per year; hence, on appeal, the 
court held that punitive damages award 
was not excessive because it was compa- 
rable to such civil sanctions. Union Pac. 
R.R. v. Barber, 356 Ark. 268, 149 S.W.3d 
325, cert. denied, 543 U.S. 940, 125 S. Ct. 
320, 160 L. Ed. 2d 249 (2004). 

Cited: Missouri Pac. R.R. v. Star City 
Gravel Co., 452 F. Supp. 480 (E.D. Ark. 
1978); St. Louis Sw. Ry. v. Grider, 321 Ark. 
84, 900 S.W.2d 530 (1995). 


23-12-202. Permitting certain weeds to seed on right-of-way 
unlawful — Recovery of damages. 


(a) It shall be unlawful for any railroad or railway company or 
corporation doing business in this state to permit any Johnson grass or 
Russian thistle to mature or go to seed upon any right-of-way owned, 
leased, or controlled by the railroad or railway company or corporation 
in this state. 

(b)(1) If it shall appear upon the suit of any person owning, leasing, 
or controlling land contiguous to the right-of-way of any such railroad 
or railway company, or corporation, that the railway or railroad 
company or corporation has permitted any Johnson grass or Russian 
thistle to mature or go to seed upon their right-of-way, the person so 
suing shall recover from the railroad or railway company or corporation 
the sum of twenty-five dollars ($25.00) and any such additional sum as 
he or she may have been damaged by reason of the railroad or railway 
company or corporation permitting Johnson grass or Russian thistle to 
mature or go to seed upon their right-of-way. 

(2) However, any owner of land or any person controlling land 
contiguous to the right-of-way of any such railroad or railway company 
or corporation who permits any Johnson grass or Russian thistle to 
mature or go to seed upon the land shall have no right to recover from 
the railroad or railway company or corporation, as provided for in this 
section. 


History. Acts 1909, No. 46, §§ 1, 2, p. 
102; C. & M. Dig., §§ 8503, 8504; Pope’s 


Dig., §§ 11079, 11080; A.S.A. 1947, §§ 73- 
629, 73-630. 
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CASE NOTES 


Construction. 

The word “permit” as used in this sec- 
tion has been held to mean “to allow or 
suffer” and it implies that the owner did 


not attempt to prevent Johnson grass 
from maturing and going to seed. St. 
Louis Sw. Ry. v. Russell, 113 Ark. 552, 168 
S.W. 1083 (1914). 


23-12-203. Clearing right-of-way following derailment or wreck. 


(a) Any railroad operating in this state shall be required to clear its 
right-of-way of debris and wrecked equipment within ninety (90) days 
following any derailment or train wreck. 

(b) In the event any railroad fails to comply with this requirement 
the Arkansas State Highway and Transportation Department, upon 
petition of any ten (10) citizens, shall conduct a hearing for the purpose 
of determining the cause of the railroad’s failure to comply with this 


requirement. 


(c) The department is authorized to file suit in a court of competent 
jurisdiction for an order requiring the railroad’s compliance with this 


section. 


History. Acts 1971, No. 225, § 1;A.S.A. 
1947, § 73-633. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 1538, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-12-204. Drainage of roadbed — Penalty for noncompliance. 


(a) Any railroad company or corporation conducting or operating a 
line or lines of road is required, and it is made the duty of any such 
company or corporation, to effectually drain their respective roadbeds 
in all cases where the lack of drainage has been produced by the 
construction of the road wherever they pass a station, or within two 
hundred yards (200 yds.) of a farmhouse or residence, by constructing 
ditches or underdrains, either parallel or at an angle with their 
roadbed, of sufficient width, depth, and capacity to carry off all the 
water rapidly. 

(b)(1) Any railroad company or corporation or any officer or agent or 
employee of any railroad company or corporation who shall knowingly 
and willfully violate the provisions of this section shall be liable to pay 
a penalty of not less than fifty dollars ($50.00) for each and every 
offense. The costs of suit, including a reasonable attorney’s fee, are to be 
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taxed by the court where the suit is heard on original action, by appeal 
or otherwise, and are to be recovered by a suit at law by the party 
aggrieved in any court of competent jurisdiction. 

(2) Twenty (20) days’ notice shall be given to the officer, agent, or 
employee, as the case may be, of any violation of this section, before a 


cause of action shall accrue. 


History. Acts 1891, No. 133, §§ 1, 2, p. 
222; 1907, No. 250, § 1, p. 588; C. & M. 
Dig., §§ 8480-8482; Pope’s Dig., §§ 11054, 


11055, 11056; A.S.A. 1947, §§ 73-627, 73- 
628. 


CASE NOTES 


ANALYSIS 


Damages. 
Notice. 
Willfulness. 


Damages. 

Railroad company is liable for damage 
to land when it cuts a natural embank- 
ment, though done to get rid of surface 
water on its right-of-way. St. Louis-S.F. 
Ry. v. Manning, 181 Ark. 517, 26 S.W.2d 
579 (1930). 


Notice. 
Written notice served upon a station 
agent nearest the location of the place to 


be drained statutorily required number of 
days before the suit was brought was 
sufficient compliance with this section. 
McAlister v. St. Louis, Iron Mountain & S. 
Ry., 107 Ark. 589, 156 S.W. 178 (1918). 


Willfulness. 

Where a railroad company permits wa- 
ter to stand on its roadbed for two years, it 
will be held to know the condition of its 
roadbed, and if it permits the water to 
stand after statutorily required notice to 
drain, it will be held to have acted will- 
fully and with the intention to let the 
water remain. McAlister v. St. Louis, Iron 
Mountain & S. Ry., 107 Ark. 589, 156 S.W. 
178 (1913). 


23-12-205. Sale of certain abandoned rights-of-way to munici- 
palities. 


(a) The term “abandons” as used in this section shall not include the 
nonuse of rights-of-way of a railroad that is presently inactive as a 
result of the insolvency of the railroad company if there are on-going 
efforts by either the railroad company or any governmental unit or civic 
organization to rehabilitate the railroad for the purpose of reestablish- 
ing rail service in the area. 

(b)(1) When a railroad abandons a right-of-way which was acquired 
by eminent domain, and where there is a municipally owned natural 
gas pipeline buried thereon or there is a municipally owned natural gas 
pipeline buried on that railroad’s right-of-way at a point within ten (10) 
miles of the abandoned right-of-way, the railroad shall offer to sell the 
abandoned right-of-way to the municipality at the fair market value of 
the right-of-way. 

(2) If the municipality wishes to purchase the right-of-way, the 
municipality shall so notify the appropriate railroad representative and 
the railroad shall, within sixty (60) days after being so notified, 
establish the fair market value of the right-of-way and offer to sell it to 
the municipality. 


23-12-206 PUBLIC UTILITIES AND REGULATED INDUSTRIES 340 


(3) If the railroad fails to do so, the municipality may petition the 
circuit court for the appointment of three (3) appraisers to establish the 
fair market value of the right-of-way and for an order directing the 
railroad to offer to sell the right-of-way to the municipality for the fair 
market value established by the appraisers. 

(c) An offer by a railroad to sell rights-of-way for the fair market 
value shall constitute a continuing offer granting the municipality the 
first right of refusal, and, in instances where a third party makes an 
offer to the railroad to purchase the abandoned right-of-way, the 
municipality shall have thirty (30) days from the date of offer by the 
third party to exercise its right of first refusal. 


History. Acts 1985, No. 1002, § 1; 
A.S.A. 1947, § 73-509. 


23-12-206. Rail line abandonment process. 


(a) After an operator of a railroad within the State of Arkansas has 
filed a notice of rail line abandonment consistent with the Interstate 
Commerce Commission Termination Act of 1995, Pub. L. No. 104-88, 
and notice of the proposed rail line abandonment has been received by 
the Arkansas Economic Development Council, the council shall notify 
appropriate entities of the proposed abandonment. 

(b)(1) Within ten (10) working days of receipt of a notice to abandon 
a rail line by an operator of a railroad within the State of Arkansas, the 
council shall notify in writing: 

(A) All regional mobility authorities and all regional intermodal 
authorities that are directly affected by the proposed rail line 
abandonment within their areas of jurisdiction; and 

(B) If no regional mobility authorities or regional intermodal 
authorities exist within the region to be affected by the proposed rail 
line abandonment, all mayors and county judges who are directly 
affected by the proposed rail line abandonment within their areas of 
jurisdiction. 

(2) If there is an existing regional mobility authority or regional 
intermodal authority that is directly affected by a proposed rail line 
abandonment in their areas of jurisdiction, either or both of these 
authorities shall notify the council within ten (10) working days of the 
receipt of notice of the proposed rail line abandonment of their interest 
or lack of interest in obtaining or preserving the rail line proposed for 
abandonment. | 

(3) If there is no existing regional mobility authority or regional 
intermodal authority in the area proposed for rail line abandonment, 
the affected mayors and county judges within the area of the proposed 
rail line abandonment shall notify the council within ten (10) working 
days of the receipt of notice of the proposed rail line abandonment of: 

(A) Their lack of interest in obtaining and preserving the rail line 
proposed for abandonment; 

(B) Their interest in obtaining or preserving through existing 
resources the rail line proposed for abandonment; or 
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(C) Their interest in forming a new regional mobility authority or 
regional intermodal authority, part of whose purpose would be to 
obtain or preserve the rail line proposed for abandonment. 

(4) If the mayors or county judges, or both, in the areas directly 
affected by the proposed rail line abandonment respond indicating their 
intention to form a new regional mobility authority or regional inter- 
modal authority, part of the purpose of which would be to obtain or 
preserve the rail line proposed for abandonment, the mayors or county 
judges are allowed not more than one hundred twenty (120) days from 
the notice of the proposed rail line abandonment to form a regional 
mobility authority or regional intermodal authority to obtain or pre- 
serve the rail line proposed for abandonment. 

(5) Any costs associated with maintenance of the rail line proposed 
for abandonment shall be borne by the receiving party from the date of 
the notice of the proposed rail line abandonment until the ownership or 
preservation of the abandoned rail line has been determined. 


History. Acts 2007, No. 747, § 1; 2009, Pub. L. No. 104-88, referred to in this 
No. 164, § 2. section, is codified generally as 49 U.S.C. 
U.S. Code. The Interstate Commerce § 701 et seq., 49 U.S. C. § 10101 et seq. 

Commission Termination Act of 1995, 


23-12-207. Transfer of ownership or responsibility of railroad 
right-of-way. 


(a) Any municipality, county, regional mobility authority, or regional 
intermodal authority may choose to operate or lease for operation any 
railroad right-of-way obtained or preserved from the abandonment of a 
rail line under § 23-12-206. 

(b) Any municipality, county, regional mobility authority, or regional 
intermodal authority acquiring ownership of any railroad right-of-way 
obtained or preserved from the abandonment of a rail line under 
§ 23-12-206 shall be responsible for any maintenance of the abandoned 
rail line. 


History. Acts 2007, No. 747, § 1. 
SUBCHAPTER 3 — CROSSINGS AND SWITCHES 


SECTION. SECTION. 

23-12-301. Railroad crossings tobe under 23-12-305. [Repealed.] 
supervision of commission. 23-12-306. Public roads to cross railroads 

23-12-302. Railroad switch connections to at right angles. 
be permitted. _,  283-12-307. [Repealed.] 

23-12-303. Connections or crossings WIthMMOOPT Ola HoMR eal of tances for public 
other r ailroads — Com- convenience — Penalty for 
pensation — Damages. Beate ance 

23-12-304. Inspection of road crossings by 
commission — Hearings 
and orders. 
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Cross References. Authority of rail- 
road to connect with or cross other road, 
Ark. Const., Art. 17, § 1. 

Authority of State Highway Commis- 
sion over operation and movement of 
trains, § 23-12-1001 et seq. 

Effective Dates. Acts 1883, No. 89, 
§ 5: effective on passage. 

Acts 1893, No. 130, § 3: effective on 
passage. 

Acts 1913, No. 272, § 4: Mar. 29, 1918. 

Acts 1920 (8rd Ex. Sess.), No. 173, § 3: 
approved Feb. 18, 1920. Emergency de- 
clared. 

Acts 1991, No. 1226, § 5: Apr. 10, 1991. 
Emergency clause provided: “It is hereby 
found and determined by the Seventy- 
Eighth General Assembly of the State of 
Arkansas that no railroad crossing for a 
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street, road, or highway should be con- 
structed or improved, or safety devices 
installed unless there is an objective re- 
view of the safety considerations con- 
ducted by the Arkansas State Highway 
Commission, that the Arkansas State 
Highway Commission should be given the 
exclusive jurisdiction over such matters, 
and that, without such studies, railroad 
crossing improvements and safety devices 
may be an unnecessary and wasteful ex- 
penditure of money. Therefore, in order to 
promote the most efficient use of funds for 
railroad crossing construction, an emer- 
gency is hereby declared to exist, and this 
act being necessary for the immediate 
preservation of the public peace, health, 
and safety, shall be in full force and effect 
from and after its passage and approval.” 


RESEARCH REFERENCES 


ALR. Governmental liability for failure 
to reduce vegetation obscuring view at 
railroad crossing or at street or highway 
intersection. 22 A.L.R.4th 624. 


Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 99 et seq., § 134 et seq., § 263 et seq. 

C.J.S. 74 C.J.S., Railroads, § 278 et 
seq., § 719 et seq. 


23-12-301. Railroad crossings to be under supervision of com- 


mission. 


The State Highway Commission shall have exclusive power to: 
(1) Determine and prescribe the manner, including the particular 


point, of crossing and the terms of installation, operation, maintenance, 
apportionment of expenses, use, and protection of each crossing of one 
(1) railroad by another railroad or street railroad by a railroad, so far as 
applicable; 

(2) Alter or abolish any such crossing; and 

(3) Require, where, in its judgment, it would be practical, a separa- 
tion of grades of any such crossing and prescribe the terms upon which 
the separation shall be made and the proportions in which the expense 
of the alteration or abolition of the crossings or the separation of the 
grades shall be divided between the railroad or street railroad corpo- 
rations affected or between the corporations and the state, county, 
municipality, or other public authority in interest. 


History. Acts 1919, No. 571, § 9;C. & 
M. Dig., § 1648; Pope’s Dig., § 1964; 
A.S.A. 1947, § 73-121; Acts 1993, No. 399, 
Sa 


Publisher’s Notes. Acts 1919, No. 571, 
§ 32, provided, in part, that the provi- 
sions of the act were in addition to and 
supplemental to the statutes then in force. 
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23-12-302. Railroad switch connections to be permitted. 


Every railroad company shall permit switch connections for intra- 
state business to be made with its tracks at suitable and safe points by 
other carriers or shippers upon such terms and conditions as the 
Arkansas State Highway and Transportation Department may pre- 
scribe whenever, in the judgment of the department, it can be done with 
reasonable safety and whenever the business to be offered by the 


connecting company or shipper justifies it. 


History. Acts 1919, No. 571, § 9;C.& 
M. Dig., § 1642; Pope’s Dig., § 1963; 
A.S.A. 1947, § 73-120. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 


Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. Acts 1919, No. 571, 
§ 32, provided, in part, that the provi- 
sions of the act were in addition to and 
supplemental to the statutes then in force. 


CASE NOTES 


Commission’s Authority. 

This section gives the commission no 
judicial function and it cannot determine 
the rights of two railroad companies un- 


der contract relating to joint use of a wye 
switch. St. Louis-S.F. Ry. v. Missouri Pac. 
R.R., 156 Ark. 259, 245 S.W. 806 (1922). 


23-12-303. Connections or crossings with other railroads — 
Compensation — Damages. 


(a)(1) Every railroad corporation created and organized under the 
laws of this state or created and organized under the laws of any other 
state or the United States and operating a railroad in this state shall 
have the power to cross, intersect, join, or unite its railroad with any 
other railroad at any point on its route and upon the grounds and 
right-of-way of the other railroad company with the necessary turnouts, 
sidings, and switches and other conveniences in furtherance of the 
object of its construction. 

(2) Every railroad company whose railroad is or shall be crossed, 
joined, or intersected by any new railroad shall unite with the owners 
and corporation of the new railroad in forming the crossing, intersec- 
tion, and connection and shall grant to the railroads so crossing, 
intersecting, or uniting all the necessary facilities for that purpose as 
aforesaid. 
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(b) If the two (2) corporations cannot agree upon the amount of 
compensation to be made for the purposes set forth in subsection (a) of 
this section or the points or manner of the crossing, junctions, or 
intersections, the compensation shall be ascertained and determined by 
a court of competent jurisdiction in the same manner as provided for 
the ascertainment of damages for right-of-way for railroads. 

(c) Any railroad company violating any of the provisions of this 
section shall forfeit and pay to the company injured thereby double the 
amount of damages which the injured company may have sustained, to 


be recovered in any court of competent jurisdiction. 


History. Acts 1883, No. 89, §§ 1, 2, 4, p. 
158; C. & M. Dig., §§ 853, 3980, 3981, 
8489, 8490, 8492; Pope’s Dig., §§ 1057, 
4982, 4983, 11063, 11064, 11066; A.S.A. 
1947, §§ 73-609, 73-610, 73-804. 

Publisher’s Notes. Subsection (b) may 
be affected by § 23-12-301. 


Acts 1883, No. 89, § 4, 1s also codified as 
§ 23-12-602(d). 

Cross References. Crossing of rail- 
roads by street railroads, § 14-335-102. 

Railroads of mineral land owners, con- 
nections, § 15-56-504. 


CASE NOTES 


ANALYSIS 


Damages. 
Obstructions. 

Point of Crossing. 
Preventing Crossing. 


Damages. 

A railroad company cannot claim as 
compensation for taking its land for right- 
of-way of another over its tracks, cost of 
maintaining a flagman, or the cost of 
stopping and starting trains at such cross- 
ing since such requirements are police 
regulations for which damages cannot be 
claimed. Cairo, T. & S.R.R. v. Arkansas 
Short Line, 172 Ark. 317, 288 S.W. 715 
(1926). 

Where a railroad company seeks to con- 
demn a right-of-way across the right-of- 
way of another company, the former may 
eliminate the element of damages for 
maintenance of such crossing by stipulat- 
ing to maintain the same at its own ex- 
pense. Cairo, T. & S.R.R. v. Arkansas 
Short Line, 172 Ark. 317, 288 S.W. 715 
(1926). 


Obstructions. 
The fact that a defendant railroad, in 
the exercise of its power to extend its road, 


constructed an extension to provide rail- 
road facilities for certain industries in 
such manner as to obstruct the projected 
building of the petitioner’s line did not 
make such construction wrongful nor au- 
thorize the imposition of the cost of con- 
structing crossings for the petitioner over 
the defendant’s line on the defendant. St. 
Louis, Iron Mountain & S. Ry. v. Fort 
Smith & Van Buren Ry., 104 Ark. 344, 148 
S.W. 531 (1912). 


Point of Crossing. 

This section did not authorize the courts 
to compel the petitioner to make the cross- 
ing at some other point. St. Louis, Iron 
Mountain & S. Ry. v. Fort Smith & Van 
Buren Ry., 104 Ark. 344, 148 S.W. 531 
(1912). 


Preventing Crossing. 

The only remedy of railroad company 
desiring to prevent condemnation of cross- 
ing over its right-of-way by another rail- 
road is in a court of equity. Cairo, T. & 
S.R.R. v. Arkansas Short Line, 172 Ark. 
317, 288 S.W. 715 (1926). 

Cited: Gregory v. Missouri Pac. R.R., 
168 Ark. 469, 270 S.W. 621 (1925). 
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23-12-304. Inspection of road crossings by commission — Hear- 


ings and orders. 


(a)(1) It shall be the duty of the State Highway Commission, or any 
representative of it, to inspect any road or street crossing in this state, 
either on its own initiative or when its attention is called to it by any 
citizen. 

(2) Upon a hearing the commission may make an order requiring the 
railroad company to protect the crossing in any manner which it 
considers just and reasonable, whether the crossings are at grade or 
over or under crossing and whether a public or private crossing. 

(b)(1) It shall further be the duty of the commission, or any repre- 
sentative thereof, to make a personal inspection of any designated place 
where it is desired that a road or street, either public or private, cross 
any railroad in this state. | 

(2) Upon ten (10) days’ notice as required by law and after a public 
hearing, the commission may make such order as in its judgment shall 
be just and proper. The order may provide for a crossing at grade, over 
or under the railroad, and shall be enforced as other orders made by the 
commission. 

(c) By applicable federal law, the United States Congress has de- 
clared that laws, rules, regulations, orders, and standards relative to 
railroad safety shall be nationally standard to the extent practicable 
and that each state shall conduct and maintain a survey of all crossings 
and assign priorities from a safety standpoint for appropriate improve- 
ments and protective devices. The commission has made the survey, 
given the crossings in Arkansas hazardous index ratings, and now 
administers the crossing safety program in Arkansas. In view of the 
above, the commission is hereby designated as the sole public body to 
deal with, and shall have exclusive jurisdiction over, the location and 
construction of new, and the improving and protecting of new and 
existing, street, road, and highway railroad crossings in Arkansas. 


History. Acts 1913, No. 272, §§ 1-3; C. 
& M. Dig., §§ 1644, 1645; Pope’s Dig., 


§§ 1965, 1966; A.S.A. 1947, §§ 73-621, 
73-622, 73-622n; Acts 1991, No. 1226, § 1. 


CASE NOTES 


Alternative Methods. 

The method described in this section for 
establishing crossings was not exclusive 
but was an alternative method. St. Louis- 
S.F. Ry. v. Town of Bay, 180 Ark. 1040, 23 
S.W.2d 968 (1930). 

This section did not amend or repeal 
statute by which city councils were given 


authority to lay off streets and to require 
railroad companies to construct crossing 
on the streets where they passed across 
the line of the railroad. St. Louis-S.F. Ry. 
v. State ex rel. Craighead County, 182 Ark. 
409, 31 S.W.2d 739 (1930). 

Cited: St. Louis Sw. Ry. v. Wallace, 217 
Ark. 278, 229 S.W.2d 659 (1950). 
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23-12-305. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning penalties for failure to properly 
construct or maintain public road or rail- 
road crossings, was repealed by Acts 1993, 
No. 726, § 7. The section was derived 
from Acts 1887, No. 72, §§ 1-5, p. 98; 
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1899, No. 6, § 1, p. 4; 1905, No. 36, § 1, p. 
116; 1907, No. 340, § 1, p. 826; 1913, No. 
89, §§ 1-5; C. & M. Dig., §§ 8483-8487; 
Pope’s Dig., §§ 11057-11061; A.S.A. 1947, 
§§ 73-614 — 73-618. For current law, see 
§ 23-12-1003. 


23-12-306. Public roads to cross railroads at right angles. 


(a) When any public road or highway is laid out, opened, repaired, or 
improved by authority of any general law of the state, by any special act 
of the General Assembly, by order of any county court, or in any other 
lawful manner, and the road or highway as promulgated shall cross or 
intersect any railroad right-of-way or track at grade, the commissioners 
of the road or highway, or such other authorities as may be engaged in 
the construction, repair, or improvement thereof, shall lay out and 
construct the road or highway so as to cross the railroad right-of-way 
and tracks at right angles. However, if the topography of the ground at 
any crossing will not reasonably permit the crossing to be constructed 
at right angles to the railroad right-of-way or track, then the road or 
highway crossing may be made as nearly at right angles to the railroad 
right-of-way and track as may be practicable. 

(b) Failure of the commissioners or other authorities engaged in the 
construction, repair, or improvement of any road or highway to so lay 
out and provide for the construction of the crossings shall entitle and 
authorize any interested person or property owner to enjoin the 
construction of the road or highway crossing in any other manner. 


History. Acts 1920 (8rd Ex. Sess.), No. 
Ti38e $8" 1h 239 Ge SceMeeDio rs b225 72: 


23-12-307. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning trains obstructing crossings, was 
repealed by Acts 1993, No. 726, § 7. The 
section was derived from Acts 1907, No. 


Pope’s Dig., § 6940; A.S.A. 1947, §§ 73- 
619, 73-620. 


290, §§ 1, 2, p.687;C. & M. Dig., §§ 8560, 
8561; Pope’s Dig., §§ 11136, 11137; A.S.A. 
1947, §§ 73-718, 73-719. For current law, 
see § 23-12-1006. 


23-12-308. Removal of fences for public convenience — Penalty 
for noncompliance. 


(a) At all public crossings, at all places where the streets abut the 
railroad right-of-way, and at all other places where the public conve- 
nience demands it in all cities and incorporated towns, all railroads in 
this state shall remove all fences from such places in the cities and 
towns when the cities and towns shall demand the removal by ordi- 
nance. 

(b)(1) Thirty (80) days’ notice shall be given the railroads of the 
passage of such an ordinance. 
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(2) All railroads thus notified shall remove the fences within sixty 
(60) days from the date notice is given. 

(c) All railroads failing or refusing to comply with this section shall 
be guilty of an offense and shall be fined the sum of twenty-five dollars 
($25.00) for every day intervening between the day of the expiration of 
the sixty (60) days and the removal of the fences. 


History. Acts 1893, No. 130, §§ 1, 2, p. 
228; C. & M. Dig., §§ 8474-8477; Pope’s 


Dig., §§ 11048-11051; A.S.A. 1947, §§ 73- 
625, 73-626. 


SUBCHAPTER 4 — EQuIPMENT — SAFETY PRECAUTIONS 


SECTION. 

23-12-401. [Repealed.] 

23-12-402. Locomotives to have head- 
lights of requisite candle- 
power. 

23-12-403. [Repealed.] 

23-12-404. Equipment required on track 
motor cars. 

23-12-405. [Repealed.] 

23-12-406. Transportation of hazardous 
materials. 

23-12-407. Repairs to cars to be done in 


state — Exceptions. 


Cross References. General Assembly 
to provide for safety of passengers, Ark. 
Const., Art. 19, § 18. 

Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 

Acts 1893, No. 140, § 3: effective on 
passage. 

Acts 1907, No. 402, § 4: Jan. 1, 1908. 

Acts 1907, No. 422, § 9: May 28, 1907. 

Acts 1909, No. 53, § 3: effective on pas- 
sage. 

Acts 1911, No. 23, § 3: effective 90 days 
after passage. 

Acts 1915, No. 74, § 4: June 30, 1915. 
Emergency declared. 

Acts 1915, No. 220, § 4: approved Mar. 
23, 1915. Emergency declared. 


SECTION. 
23-12-408. Lights to be 
switches. 
Signals and signboards re- 

quired at tunnels. 

Audible warning device to be 
sounded at crossing — 
Penalty and damages. 

Warning boards required at 
crossings — Exception. 

Stock guards required when 
railroad passes through 
enclosure. 


placed on 
23-12-409. 


23-12-410. 


23-12-411. 


23-12-412. 


Acts 1951, No. 253, § 2: approved Mar. 
19, 1951. Emergency clause provided: “It 
has been found and is declared by the 
General Assembly of Arkansas that the 
present laws relating to the lights on 
track motor cars are inadequate and that 
enactment of this bill will provided for the 
safety of those persons operating such 
equipment. Therefore, an emergency is 
declared to exist, and that this act being 
necessary for the preservation of the pub- 
lic peace, health and safety, shall take 
effect and be in force from the date of its 
passage.” 


RESEARCH REFERENCES 


ALR. Motor carrier’s liability for per- 
sonal injury or death of passenger caused 
by debris, litter, or other foreign object on 
floor or seat of vehicle. 1 A.L.R.4th 1249. 

Width or design of lateral space be- 
tween passenger loading platform and car 
entrance affecting carrier’s liability to 
passenger for injuries incurred from fall- 


ing into space. 28 A.L.R.4th 748. 

Carrier’s public duty exception to abso- 
lute or strict liability arising out of car- 
riage of hazardous’ substances. 31 
A.L.R.4th 658. 

Seating, equipment and devices directly 
relating to passengers’ standing or seating 
safety in land carriers. 35 A.L.R.4th 1050. 
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Recovery of punitive damages for inju- 
ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 
stances. 39 A.L.R.5th 763. 

Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 125 et seq., § 202 et seq. 


23-12-401. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning requirements of construction of 
engines, was repealed by Acts 2005, No. 
1994, § 565. The section was derived from 
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Ark. L. Rev. Torts — Negligence — 
Failure To Use Safety Devices On Me- 
chanical Apparatus, 15 Ark. L. Rev. 212. 

C.J.S. 74 C.J.S., Railroads, § 769 et 
seq. 


Acts 1917, No. 75, §§ 1-3, p. 338; C. & M. 
Dig., §§ 8587-8589; Pope’s Dig., §§ 11165- 
11167; A.S.A. 1947, §§ 73-701 — 73-703. 


23-12-402. Locomotives to have headlights of requisite candle- 


power. 


(a) Any company, corporation, or officer of court, owning or operating 


a railroad over fifty (50) miles in length, which is in whole or in part 
within this state, shall be required to equip, maintain, and use on each 
and every locomotive being operated in road service in this state in the 
nighttime a headlight of power and brilliancy of one thousand five 
hundred (1,500) candlepower. 

(b) Any company, corporation, or officer of court owning or operating 
a railroad over fifty (50) miles in length, which is in whole or in part 
within this state, violating the provisions of this section, shall be liable 
on conviction to a penalty of a fine of not less than three hundred dollars 
($300) nor more than five hundred dollars ($500) for each separate 
offense. The amount shall be recovered in a civil action in the name of 
the state. 

(c) It is made the duty of any prosecuting attorney of any district in 
this state to enforce the provisions of this section when a complaint is 
properly filed in his or her office. 


History. Acts 1907, No. 402, §§ 1-3, p. 
1018; C. & M. Dig., §§ 8493-8495; Pope’s 


Dig., §§ 11069-11071; A.S.A. 1947, §§ 73- 
704 — 73-706. 


CASE NOTES 
ANALYSIS Negligence. 
Evidence justified finding that injury 
Applicability. was due to failure to equip engine with 
Negligence. headlight of required candle power. St. 
Louis, Iron Mountain & S. Ry. v. White, 93 
Applicability. Ark. 368, 125 S.W. 120 (1910). 


This section applies to a motor car used 
for transportation of passengers and oper- 
ating on the railroad. Chicago, Rock Is- 
land & Pac. Ry. v. Bryant, 110 Ark. 444, 
162 S.W. 51 (1918). 


Railway is liable for injury to person 
under the lookout statute (§ 23-12-907) 
caused by negligence in failing to provide 
its locomotive with a proper headlight. 
Chicago, Rock Island & Pac. Ry. v. Bryant, 
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110 Ark. 444, 162 S.W. 51 (1913). 
Noncompliance with this section consti- 
tuted negligence. Chicago, Rock Island & 
Pac. Ry. v. Bryant, 110 Ark. 444, 162 S.W. 
51 (1913); Jonesboro, Lake City & E.R.R. 


23-12-403. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning requirements of construction of 
caboose cars, was repealed by Acts 2005 
No. 1994, § 566. The section was derived 
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v. Gainer, 112 Ark. 477, 166 S.W. 571 
(1914). 

Cited: Harper v. Missouri Pac. R.R., 
229 Ark. 348, 314 S.W.2d 696 (1958). 


from Acts 1911, No. 418, §§ 1-4; C. & M. 
Dig., §§ 956-959; Pope’s Dig., §§ 1160- 
1163; A.S.A. 1947, §§ 73-707 — 73-710. 


23-12-404. Equipment required on track motor cars. 


(a) No railroad company in this state shall use any track motor car 
for the transportation of its employees unless the motor car is equipped 
with a windbreaker, a red taillight, and an electric headlight of 
sufficient brilliancy to distinguish an object the size of a man at a 
distance of three hundred feet (300'). 

(b) Any company, corporation, or officer of court owning or operating 
a railroad of fifty (50) miles in length in whole or in part within this 
state violating the provisions of this section shall be liable on conviction 
to a penalty of a fine of not more than five dollars ($5.00) for each 
separate offense which shall be recovered in a civil action in the name 
of the state. 


History. Acts 1951, No. 253, § 1;A.S.A. 
1947, § 73-740. 


23-12-405. [Repealed.] 


No. 1994, § 567. The section was derived 
from Acts 1953, No. 130, §§ 1-4; A.S.A. 
1947, §§ 73-741 — 73-744. 


Publisher’s Notes. This section, con- 
cerning first aid kits and drinking water 
requirements, was repealed by Acts 2005, 


23-12-406. Transportation of hazardous materials. 


Any railroad transporting hazardous materials, as defined in the 
Hazardous Materials Transportation Act, in this state must have on the 
train, in the possession of the train crew, documents which shall contain 
the following information regarding the hazardous material: 

(1) Position in the train of the car containing the hazardous material; 

(2) Number of the car containing the hazardous material; 

(3) Description of the hazardous nature of the material, such as 
whether it is a corrosive or flammable liquid, gas, or solid; and 

(4) A description of the quantity of the hazardous material. 


History. Acts 1979, No. 651, § 1;A.S.A. 
1947, § 73-745. 

Publisher’s Notes. Acts 1979, No. 651, 
§ 2, read: “The provisions of this act shall 
be effective only after an administrative 


ruling is obtained, pursuant to the federal 
Hazardous Materials Transportation Act, 
that this act is not preempted by the 
Hazardous Materials Transportation Act.” 

U.S. Code. The Hazardous Materials 
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Transportation Act, referred to in this 
section, is codified primarily as 49 U.S.C. 
§ 5101 et seq. 


23-12-407. Repairs to cars to be done in state — Exceptions. 


(a)(1) All railroad corporations operating within the State of Arkan- 
sas and having their repair shops within the state shall, and are 
required to, repair, renovate, or build in the State of Arkansas, any and 
all defective or broken cars, coaches, locomotives, or other equipment 
owned or leased by the corporation in the State of Arkansas, when the 
rolling stock is within the State of Arkansas if the railway has been or 
is under an obligation to have proper facilities in the state to do the 
work. 

(2)(A) No railway shall be required to haul its disabled equipment a 

greater distance for repairs at a point within the State of Arkansas 

than would be necessary to reach their repair shop in another state. 

(B) No railway company shall be permitted to haul for purposes of 
repair any disabled equipment by or past any shop owned or operated 
by the company where the disabled equipment can be repaired in 
order to reach some other repair shop at a greater distance for the 
purpose of repairing the disabled equipment. 

(b)(1) The provisions of this section shall not apply to companies 
having fewer than sixty (60) continuous miles of railroad in operation in 
this state. 

(2) The provisions of this section shall not apply in cases of fires, 
floods, cyclones, or any such act of providence. 

(c) Any railroad corporation, lessee, receiver, superintendent, or 
agent who shall violate any of the provisions of this section shall after 
conviction by any court of competent jurisdiction be liable to a fine of not 
ae than one hundred dollars ($100) nor more than five hundred dollars 
($500). 

(d) This section shall not be so construed as to require any railway 
corporation to violate the safety appliance laws of the United States 
Congress. 


History. Acts 1915, No. 220, §§ 1-3; C. referred to in this section were repealed 
& M. Dig., §§ 8505-8507; Pope’s Dig., by Act July 5, 1994, Pub. L. No. 103-272, 
§§ 11081-11083; A.S.A. 1947, 8§ 73-731 § 7(b), 108 Stat. 1379. See now 49 U.S.C. 


— 73-733. § 20101 et seq. 
U.S. Code. The safety appliance laws 


23-12-408. Lights to be placed on switches. 


(a) Any company, corporation, or officer of court or any person 
operating any line of railroad during the nighttime in this state shall be 
required to place and maintain sufficient lights during the nighttime on 
all its main line switches of the line of railroad so operated. Green lights 
shall indicate main line, and red lights shall indicate side tracks. 

(b) Any company, corporation, or officer of court or any person 
operating any railroad in this state, who shall violate any of the 
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provisions of this section, shall be liable on conviction to a penalty of a 
fine of not less than twenty-five dollars ($25.00) nor more than one 
hundred dollars ($100) for each separate offense. The penalty shall be 


recovered in a civil action in the name of the state. 


History. Acts 1911, No. 23, §§ 1,2;C.& §§ 11072, 11073; A.S.A. 1947, §§ 73-711, 


M. Dig., §§ 8496, 8497; Pope’s Dig., 73-712. 
CASE NOTES 
ANALYSIS Party. 


Civil Actions. 
Party. 
Penalties. 


Civil Actions. 

Action for recovery of penalty is a civil 
action since the section creates no public 
offense. St. Louis, Iron Mountain & S. Ry. 
v. State, 107 Ark. 450, 155 S.W. 517 
(1913). 


The county is not a party to a suit under 
this section. Chicot County v. Matthews, 
120 Ark. 505, 179 S.W. 1002 (1915). 


Penalties. 

Only one penalty can be recovered for 
all acts committed prior to commence- 
ment of the action. St. Louis, Iron Moun- 
tain & S. Ry. v. State, 107 Ark. 450, 155 
S.W. 517 (1918). 


23-12-409. Signals and signboards required at tunnels. 


(a)(1) Every person, company, or corporation operating any railroad 
in this state or any receivers for any railroad company in this state are 
required to erect, operate, and maintain an automatic block signal 
system at all tunnels located upon their lines in this state. 

(2) The block signal is to be located at least two thousand five 
hundred feet (2,500') from each end of the tunnel. It shall be con- 
structed as to warn all approaching crews whenever a train is within 
the tunnel or within two thousand five hundred feet (2,500') of either 
end of the tunnel. 

(b)(1) The railroad companies, corporations, or receivers operating 
any railroad in this state shall erect and maintain a signboard within 
one (1) mile of each end of all tunnels located on their lines in this state 
in order to warn engine crews that they are approaching a tunnel. 

(2) The signboard shall contain and display in large letters the 
following instruction: “ONE MILE TO TUNNEL — DANGER.” 

(c) This section shall not apply to tunnels fewer than one thousand 
five hundred feet (1,500') in length. 

(d) Any railroad company or corporation, person, or receiver for any 
company or railroad operating a railroad within this state who shall 
violate or fail to comply with the provisions of this section shall upon 
conviction be fined in any sum not less than fifty dollars ($50.00) nor 
more than one hundred dollars ($100). Each day of violation or failure 
to comply with the provisions of this section shall constitute a separate 
offense. 


History. Acts 1915, No. 74, §§ 1-3;C.& §§ 11074-11076; A.S.A. 1947, §§ 73-713 
M. Dig., §§ 8498-8500; Pope’s Dig., — 73-715. 
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23-12-410. Audible warning device to be sounded at crossing — 
Penalty and damages. 


(a) To give warning of a train’s approach, an audible warning device 
meeting standards prescribed by the Federal Railroad Administration 
shall be sounded at least one-quarter (4) mile in advance of each 
location in Arkansas where a railroad crosses any public road, highway, 
or street or where any public road, highway, or street crosses any 
railroad and shall be sounded until the lead locomotive clears the 
crossing. 

(b) Any railroad company failing to warn of the train’s approach as 
required in this section shall be liable upon a finding of a violation for 
a fine of two hundred dollars ($200) for each occurrence. The penalty 


shail be recovered in a civil action in the name of the state. 


History. Acts 1868, No. 71, § 34, p. 
290; C. & M. Dig., $$ 8559, 8568a; Pope’s 


Dig., § 11135; A.S.A. 1947, § 73-716; Acts 
2001, No. 1804, § 1. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of 


Legislation, 2001 Arkansas General As- 


sembly, Regulated Industries, 24 U. Ark. 
Little Rock L. Rev. 595. 


CASE NOTES 
ANALYSIS Purpose. 
This section is intended to afford protec- 
Constitutionality. tion to any one at or near a road or street 
Purpose. crossing, whether a traveler on the high- 
Construction. way or not. Hines v. Johnson, 145 Ark. 
Appeals. 592, 224 S.W. 989 (1920). 


Awareness of Approaching Train. 
Evidence. 

Instructions. 

Judgments. 

Jury Questions. 

Nature of Action. 

Negligence. 

—Contributory and Comparative. 
Owners and Operators of Railroad. 
Parties. 

Pleadings. 

—Variance. 

Proximate Cause of Injury. 
Sounding Bell or Whistle. 


Constitutionality. 

For discussion of constitutionality un- 
der Constitution of 1868, see St. Louis, 
Iron Mountain & S. Ry. v. State, 55 Ark. 
200, 17 S.W. 806 (1891); St. Louis, Ark. & 
Tex. Ry. v. State, 56 Ark. 166, 19 S.W. 572 
(1892). 


Construction. 

Action under this section, although a 
civil action, is penal in nature and should 
be strictly construed. St. Louis, Iron 
Mountain & S. Ry. v. State, 58 Ark. 39, 22 
S.W. 918 (1893). 


Appeals. 

On appeal from judgment for plaintiff in 
railroad crossing death case where there 
was evidence, although contradicted, that 
statutory signals were not given, Supreme 
Court must assume that the signals were 
not given. Missouri Pac. R.R. v. Dennis, 
205 Ark. 28, 166 S.W.2d 886 (1942). 


Awareness of Approaching Train. 
Where the plaintiffs, occupants of an 
automobile, with knowledge that a train 
was approaching, drove their car against 
the train, the exclusion of evidence that no 
signals were given by the trainmen was 
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not error since the signals would have 
given the plaintiffs no further informa- 
tion. Tinsley v. Missouri Pac. R.R., 189 
Ark. 530, 73 S.W.2d 473 (1934). 

The object of this section is to warn 
travelers on the highway of the approach 
of the train, and when they have that 
knowledge without the signals being 
given, the fact becomes unimportant. Mis- 
souri Pac. R.R. v. Moore, 199 Ark. 1035, 
138 S.W.2d 384, cert. denied, 311 U.S. 646, 
6158. Ct. 19, 85 L. Ed. 2d 412 (1940). 

Where warning signal in the middle of 
street gave motorist information of ap- 
proaching train and loud noise of train 
could have been heard by him, failure to 
give statutory signal could not authorize 
recovery. Missouri Pac. R.R. v. Carruthers, 
204 Ark. 419, 162 S.W.2d 912 (1942). 

The purpose of giving signals is to warn 
the traveler of the approach of a train, but 
when the traveler has this knowledge oth- 
erwise, warning signals cease to be fac- 
tors. Missouri Pac. R.R. v. Dennis, 205 
Ark. 28, 166 S.W.2d 886 (1942). 

Plaintiffs could not recover for mental 
anguish where decedent saw the train 
approaching and walked in front of it, 
regardless of whether the statutory sig- 
nals were sounded. Kansas City S. Ry. v. 
Baker, 233 Ark. 610, 346 S.W.2d 215 
(1961). 


Evidence. 

Evidence held sufficient to justify find- 
ing that collision was caused by failure to 
give statutory signals. Missouri Pac. R.R. 
v. Harden, 197 Ark. 899, 125 S.W.2d 466 
(1939). 

Evidence supported jury’s finding that 
signals were not given and that a proper 
lookout was not kept by operatives of the 
train. Missouri Pac. R.R. v. Magness, 206 
Ark. 1081, 178 S.W.2d 493 (1944). 

Evidence held sufficient to submit is- 
sues to jury. Missouri Pac. R.R. v. Rogers, 
206 Ark. 1052, 178 S.W.2d 667 (1944); St. 
Louis-S.F. Ry. v. McCarn, 212 Ark. 287, 
205 S.W.2d 704 (1947). 

Testimony of witnesses was sufficient 
for the jury to find the railroad guilty of 
actionable negligence. St. Louis-S.F. Ry. v. 
Perryman, 213 Ark. 550, 211 S.W.2d 647 
(1948). 

Where plaintiffs drove truck upon rail- 
road crossing and were unable to state 
affirmatively that bell of the locomotive 
was not ringing the court properly in- 
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structed a verdict in favor of the defen- 
dant railroad company. Haney v. Missouri 
Pac. R.R., 214 Ark. 673, 217 S.W.2d 610 
(1949). 

Testimony of persons of good hearing 
who are in a position to hear a bell ringing 
or whistle blowing that no such signal was 
given is positive rather than negative evi- 
dence. Southern Lumber Co. v. Thompson, 
133 F. Supp. 92 (W.D. Ark. 1955). 

Evidence was sufficient for jury to have 
awarded damages for wrongful death. 
Scoville v. Missouri Pac. R.R., 458 F.2d 
639 (8th Cir. 1972). 

Testimony of witnesses who were in a 
position where they should have heard the 
train’s whistle and bell that they did not 
hear the train signals was not negative 
evidence and rendered a directed verdict 
error. Daniels v. Chicago, Rock Island & 
Pac. R.R., 256 Ark. 874, 511 S.W.2d 175 
(1974). 

Evidence held insufficient to submit is- 
sues to jury. Missouri Pac. R.R. v. Biddle, 
293 Ark. 142, 732 S.W.2d 473 (1987) 
(Supp. Op.). 

There was substantial evidence from 
which the jury could have found that the 
train crew failed to give the statutory 
signals. St. Louis Sw. Ry. v. White, 302 
Ark. 193, 788 S.W.2d 483 (1990). 


Instructions. 

For cases discussing instructions in per- 
sonal injury actions involving violations of 
this section, see Hale & Scott v. Lusk, 128 
Ark. 203, 193 S.W. 790 (1917); Hines v. 
Johnson, 145 Ark. 592, 224 S.W. 989 
(1920); Missouri Pac. R.R. v. Bode, 168 
Ark. 157, 269 S.W. 361 (1925); Missouri 
Pac. R.R. v. Robertson, 169 Ark. 957, 278 
S.W. 357 (1925); Hovley v. St. Louis-S.F. 
Ry., 193 Ark. 580, 102 S.W.2d 845 (1937). 

In action for damages received in colli- 
sion between defendant’s locomotive and 
automobile in which plaintiff was riding, 
instruction that signal should be given in 
approaching a crossing, and within 80 
rods thereof, or within any distance under 
80 rods traveled in approaching a cross- 
ing, was authorized by this statute. Mis- 
souri Pac. R.R. v. Riley, 198 Ark. 372, 128 
S.W.2d 1005 (1939); St. Louis-S.F. Ry. v. 
McCarn, 212 Ark. 287, 205 S.W.2d 704 
(1947); Chicago, Rock Island & Pac. R.R. v. 
Sparks, 220 Ark. 412, 248 S.W.2d 371 
(1952); Kansas City S. Ry. v. Shane, 225 
Ark. 80, 279 S.W.2d 284 (1955). 
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Jury instruction, stating railroad is re- 
quired to sound a bell or whistle on a 
locomotive at least a quarter mile from 
where the tracks cross any public road, 
was held to accurately reflect the law. 
Pittman v. Frazer, 129 F.3d 983 (8th Cir. 
1997). 


Judgments. 

A judgment in favor of county for recov- 
ery of statutory penalty is not void, al- 
though it should have been rendered in 
favor of state or of an informer. St. Louis, 
Iron Mountain & S. Ry. v. State, 55 Ark. 
200, 17 S.W. 806 (1891). 


Jury Questions. 

Whether plaintiff, struck and injured by 
train at crossing, was guilty of contribu- 
tory negligence was properly left to jury 
where plaintiff testified that he looked 
and listened for train before reaching 
track, but failed to see train because of 
some bushes. Arkansas Cent. Ry. v. Wil- 
liams, 99 Ark. 167, 187 S.W. 829 (1911). 

Where the evidence tended to prove 
that the plaintiffs intestate stopped his 
team near a crossing in front of an ap- 
proaching train and that his mules be- 
came frightened and ran in front of the 
train which had given no signals, it was 
error to direct a verdict for the defendant 
railroad company; it being a question for 
the jury whether the intestate was negli- 
gent. Billingsley v. St. Louis-S.F. Ry., 136 
Ark. 1, 206 S.W. 48 (1918). 

In action against railroad company in- 
juries to mules and damages to wagon 
struck at crossing, the question of 
whether signals were given was properly 
submitted to jury for consideration in de- 
termining whether railroad company was 
negligently operating the train when it 
ran over the team. St. Louis-S.F. Ry. v. 
Call, 197 Ark. 225, 122 S.W.2d 178 (1938). 

Issue held to be one of fact for the jury. 
Missouri Pac. R.R. v. Troy, 198 Ark. 359, 
128 S.W.2d 1002 (1939); Kansas City S. 
Ry. v. Edwards, 224 Ark. 124, 271 S.W.2d 
935 (1954). 

Evidence held sufficient to make ques- 
tion of contributory negligence one for the 
jury. Missouri Pac. R.R. v. Howell, 198 
Ark. 956, 1382 S.W.2d 176 (1939). 

Where there was testimony to effect 
that signals were not given, the question 
whether failure to give statutory signals 
was actionable negligence was a matter 
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for the jury. St. Louis-S.F. Ry. v. Perryman, 
213 Ark. 550, 211 S.W.2d 647 (1948). 

Contributory negligence, just as action- 
able negligence, is a question for the jury 
if substantial evidence be introduced on 
such issue. St. Louis-S.F. Ry. v. Perryman, 
213 Ark. 550, 211 S.W.2d 647 (1948). 

In an action for damages to an automo- 
bile, resulting from a collision with a train 
at a public street crossing, the question as 
to whether proper signals were given, a 
proper lookout kept and whether view was 
obstructed as he approached the crossing 
was for the jury to decide. Kansas City S. 
Ry. v. Winter, 217 Ark. 148, 228 S.W.2d 
1001 (1950). 

Where the plaintiffs introduced sub- 
stantial evidence supportive of their 
theory on the warning issue, it was a 
question for the jury whether the railroad 
was negligent in failing to sound the 
warning as required. Scoville v. Missouri 
Pac. R.R., 458 F.2d 639 (8th Cir. 1972). 

Whether the train gave the necessary 
signal over the required distance was a 
fact question properly left to the jury. 
Missouri Pac. R.R. v. Biddle, 293 Ark. 142, 
732 S.W.2d 473 (1987). 


Nature of Action. 

Though this section contemplates recov- 
ery by civil action only, a judgment for 
recovery of penalty based upon pleading 
which is in form of indictment returned by 
grand jury is not open to collateral attack 
if such pleading is in substance a civil 
complaint prepared and signed by pros- 
ecuting attorney and so treated by trial 
court. State v. Kansas City, Springfield & 
Memphis R.R., 54 Ark. 546, 16 S.W. 567 
(1891); St. Louis, Iron Mountain & S. Ry. 
v. State, 55 Ark. 200, 17 S.W. 806 (1891). 

The failure of a railroad company to 
give the required signals subjects it to a 
penalty to be recovered by a civil action 
brought by the prosecuting attorney in the 
name of the people and it is error to 
proceed with the case as a criminal action. 
Kansas City, Springfield & Memphis R.R. 
v. State, 63 Ark. 134, 37 S.W. 1047 (1896); 
Midland Valley R.R. v. State, 102 Ark. 431, 
144 S.W. 915 (1912). 


Negligence. 

Where animal was killed on defendant’s 
track within 100 feet of a public crossing 
and no signals were given, jury had right 
to infer that neglect contributed to injury, 
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although defendant could not have discov- 
ered animals’ danger in time to have 
avoided the killing. St. Louis, Iron Moun- 
tain & S. Ry. v. Hendricks, 53 Ark. 201, 13 
S.W. 699 (1890). 

In action for injury caused by blowing of 
whistle of passing train while it was ap- 
proaching crossing, such blowing of the 
whistle did not of itself constitute negli- 
gence. St. Louis, Iron Mountain & S. Ry. v. 
Copeland, 113 Ark. 60, 167 S.W. 71 (1914); 
Garner v. Missouri Pac. R.R., 210 Ark. 
214, 195 S.W.2d 39 (1946). 

In action to recover damages to a truck 
which was struck by a train at a public 
crossing, the driver had right to assume 
that railroad company would not be guilty 
of negligence in failing to give statutory 
signals. Missouri Pac. R.R. v. Howell, 198 
Ark. 956, 132 S.W.2d 176 (1939). 

It is negligence for the operatives of a 
train to fail to give the signal required by 
statute, and this negligence defeats the 
right of the railroad company to recover 
damages sustained by train resulting 
from negligence of motorist running into 
it. Missouri Pac. R.R. v. Dawson, 205 Ark. 
404, 168 S.W.2d 1105 (1943). 

Where the testimony of plaintiffs own 
witness established that the bell was ring- 
ing continuously and the whistle was 
sounded at each crossing, there was no 
showing of negligence. St. Louis-S.F. Ry. v. 
Thurman, 213 Ark. 840, 213 S.W.2d 362 
(1948). 

Failure to give statutory signals at a 
partly blind crossing amounted to negli- 
gence. Southern Lumber Co. v. Thompson, 
133 F. Supp. 92 (W.D. Ark. 1955). 


—Contributory and Comparative. 

Contributory negligence does not pre- 
vent a recovery against a railroad com- 
pany where it is of less degree than the 
negligence of the company, but such con- 
tributory negligence may be considered in 
determining the measure of damages, 
that is the amount of recovery shall be 
diminished in proportion to such contribu- 
tory negligence. Missouri Pac. R.R. v. 
Magness, 206 Ark. 1081, 178 S.W.2d 493 
(1944). 

Motorist who admitted that he did not 
look for oncoming train during time he 
traveled from turn off on the highway 
until he reached within a few feet of track 
on which he was struck, a distance of 
between 60 and 74 feet, was guilty of 
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contributory negligence as a matter of law, 
but his negligence did not equal railroad’s 
negligence in failing to give signals. Mis- 
souri Pac. R.R. v. Magness, 206 Ark. 1081, 
178 S.W.2d 493 (1944). 

Where size of verdict indicated that jury 
failed to take in account plaintiffs con- 
tributory negligence and did not reduce 
amount of recovery in proportion, the er- 
ror may be corrected on appeal by reduc- 
ing the recovery to the highest amount 
that a jury would be warranted in award- 
ing on the facts before the Supreme Court. 
Missouri Pac. R.R. v. Magness, 206 Ark. 
1081, 178 S.W.2d 493 (1944). 

In railroad crossing cases contributory 
negligence is not an absolute defense, but 
only a measuring and reducing defense. 
St. Louis-S.F. Ry. v. Perryman, 213 Ark. 
550, 211 S.W.2d 647 (1948). 


Owners and Operators of Railroad. 

A corporation operating a railroad is a 
corporation owning a railroad. Chicago, 
Rock Island & Pac. Ry. v. State, 84 Ark. 
409, 106 S.W. 199 (1907). 

This section is applicable to a receiver 
operating a railroad in his capacity as 
receiver. Bush v. State, 128 Ark. 448, 194 
S.W. 857 (1917). 

This section applies to an individual 
who, as trustee, is operating the railroad. 
Missouri Pac. R.R. v. Yelldell, 199 Ark. 
343, 1383 S.W.2d 642 (1939). 


Parties. 

Where action is prosecuted by informer 
in his own name, the error in not bringing 
the suit in the name of the state cannot be 
cured by amendment. St. Louis, Ark. & 
Tex. Ry. v. State, 56 Ark. 166, 19 S.W. 572 
(1892). 


Pleadings. 

Complaint alleging that defendant un- 
lawfully failed to ring a bell “and” to sound 
a whistle was bad as alleging defendant 
had failed to perform both acts and not 
excluding the possibility that one of the 
acts may have been performed. St. Louis, 
Iron Mountain & S. Ry. v. State, 58 Ark. 
39, 22 S.W. 918 (1893). 

Though allegations did not in specific 
words allege a violation of this statute, 
but facts were alleged sufficient to estab- 
lish that action was based upon its viola- 
tion, allegations were sufficient to state 
cause of action. Missouri Pac. R.R. v. Bar- 
ham, 198 Ark. 158, 128 S.W.2d 353 (1939). 
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—Variance. 

Where plaintiff alleged that at a certain 
time, the defendant, on a certain passen- 
ger train going south failed to ring a bell 
or sound a whistle and proved that the 
failure occurred on a certain freight train 
going north, there was not merely a vari- 
ance, but a failure of proof. St. Louis, Iron 
Mountain & S. Ry. v. State, 59 Ark. 165, 26 
S.W. 824 (1894), superseded by rule as 
stated in, Bailey v. Matthews, 279 Ark. 
117, 649 S.W.2d 175 (1983). 

Where, in an action against a railroad 
company to recover the statutory penalty 
for failure to signal at a certain highway 
crossing, the evidence tends to show that 
the offense, if committed at all, was com- 
mitted at a different crossing from that 
named in the complaint, the court should 
direct a verdict for the defendant. St. 
Louis, Iron Mountain & S. Ry. v. State, 69 
Ark. 363, 63 S.W. 804 (1901). 


Proximate Cause of Injury. 

Where the plaintiff was injured by be- 
ing thrown from his wagon by reason of 
his horses becoming frightened by the 
approach of a train at a public crossing, 
the jury was warranted in finding that the 
failure to give the required signals was 
the proximate cause of the injury to the 
plaintiff and that the giving of such sig- 
nals would have apprised the plaintiff of 
the approach of the train. Louisiana & 
Ark. Ry. v. Nix, 94 Ark. 270, 126 S.W. 1076 
(1910); Prescott & Nw. R.R. v. Franks, 111 
Ark. 83, 163 S.W. 180 (1914). 

Where the negligence of the defendant’s 
trainmen in failing to give the statutory 
signals of the approach of a train to an 
established crossing was the cause of the 
plaintiffs injuries, the defendant will be 
liable if the plaintiff was not a trespasser 
nor guilty of contributory negligence. Ar- 
kansas & La. Ry. v. Graves, 96 Ark. 638, 
132 S.W. 992 (1910); Kansas City S. Ry. v. 
Drew, 103 Ark. 374, 147 S.W. 50 (1912). 


Sounding Bell or Whistle. 

Railway companies are liable for all 
damages caused by their omission to ring 
a bell or sound a whistle as required by 
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this section. St. Louis, Iron Mountain & S. 
Ry. v. Hendricks, 53 Ark. 201, 13 S.W. 699 
(1890). 

A road, though not a county road, which 
was used regularly by the public for years 
and where the railroad had built a cross- 
ing, was a road at which signals were to be 
given. St. Louis, Iron Mountain & S. Ry. v. 
Tomlinson, 78 Ark. 251, 94 S.W. 613 
(1906). 

In an action for the death of the plain- 
tiffs intestate alleged to have been caused 
by the negligence of the defendant’s train- 
men, it was not error to refuse to instruct 
that if the intestate heard the train 
whistle for the station no other signal 
were required, since the duty to signal 
was a continuing one. St. Louis & S.F. Ry. 
v. Adams, 144 Ark. 609, 223 S.W. 26 
(1920). 

The duty to give signals is not relieved 
because a train is put in motion at a point 
less than 80 rods from the crossing, but 
they should be given while the train is 
approaching the crossing, whatever the 
distance. Missouri Pac. R.R. v. Riley, 198 
Ark. 372, 128 S.W.2d 1005 (1939). 

The duty to ring the bell or blow the 
whistle exists even though the train is put 
in motion at a point less than eighty rods 
from the crossing, although in such a case 
the signals need only be given from the 
time the train is set in motion. Southern 
Lumber Co. v. Thompson, 133 F. Supp. 92 
(W.D. Ark. 1955). 

The duty to ring the bell or blow the 
whistle applies to switching operations. 
Southern Lumber Co. v. Thompson, 133 F. 
Supp. 92 (W.D. Ark. 1955). 

In action for damages against railroad 
by plaintiff who sustained injuries when 
his truck ran into standing train at cross- 
ing, it was error to instruct jury on duty of 
railroad to ring bell or sound whistle, 
since statute does not require that signals 
be given after train has occupied the 
crossing. St. Louis Sw. Ry. v. Robinson, 
228 Ark. 418, 308 S.W.2d 282 (1957). 

Cited: Harper v. Missouri Pac. R.R., 
229 Ark. 348, 314 S.W.2d 696 (1958); 
Union Pac. R.R. v. Sharp, 330 Ark. 174, 
952 S.W.2d 658 (1997). 


23-12-411. Warning boards required at crossings — Exception. 


(a) Every railroad corporation in this state shall cause boards to be 
placed, well-supported by posts or otherwise, and constantly main- 
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tained across each public road or street where the public road or street 
is crossed by the railroad on the same level. 
(b)(1) The boards shall be elevated so as not to obstruct travel and to 


be easily seen by travelers. 


(2) On each side of the boards shall be printed, in capital letters of at 
least the size of nine inches (9”) each, the words, “RAILROAD CROSS- 


[NG®: 


(3) This section shall not apply to streets in cities or villages unless 
the corporation is required to put up the boards by the officers having 


charge of the streets. 


History. Acts 1868, No. 71, § 35, p. 
290; C. & M. Dig., § 8488; Pope’s Dig., 


§ 11062; AS.A. 1947, § 73-717; Acts 
1993, No. 399, § 3. 


CASE NOTES 
ANALYSIS Instructions. 

An instruction that if the railroad cross- 

Purpose. ing signs at the crossing in question gave 
Deficiency of Sign. notice of the existence of the crossing in 
Instructions. time for travelers to avoid entering a 
recent, position of peril by the exercise of due 
care, a variation of such signs from the 

Purpose. specifications of this section would not be 


The purpose of the sign required by this 
section is simply to give notice of an up- 
coming crossing. Chicago, Rock Island & 
Pac. R.R. v. Gray, 248 Ark. 640, 453 S.W.2d 
54 (1970). 


Deficiency of Sign. 

Statutory deficiency of the sign is 
merely evidence of negligence which must 
be shown to be a proximate cause of al- 
leged injuries. Chicago, Rock Island & 
Pac. R.R. v. Gray, 248 Ark. 640, 453 S.W.2d 
54 (1970). 


evidence of negligence that was the proxi- 
mate cause of the accident in question was 
not erroneous. Bussell v. Missouri Pac. 
R.R., 237 Ark. 812, 376 S.W.2d 545 (1964). 


Placement. 

Crossing signs are required to be placed 
where visibility is greatest, but not neces- 
sarily on both sides of the track. Missouri 
Pac. R.R. v. Price, 182 Ark. 801, 33 S.W.2d 
366 (1930). 

Cited: Harper v. Missouri Pac. R.R., 
229 Ark. 348, 314 S.W.2d 696 (1958). 


23-12-412. Stock guards required when railroad passes through 
enclosure. 


(a)(1) It shall be the duty of all railroad companies organized under 
the laws of this state or any other state, which have constructed or may 
construct a railroad which may pass through or upon any enclosed 
lands of another, whether such lands were enclosed at the time of the 
construction of the railroad or were enclosed thereafter, upon receiving 
ten (10) days’ notice in writing from the owner or agent of the lands to 
construct suitable and safe stock guards on either side of the enclosure 
where the railroad enters the enclosure and to keep the guards in good 
repair. 

(9) The notice as provided in this subsection may be had by the 
persons aggrieved or their agent serving a written notice upon a station 
agent, or upon any person upon whom service may be had in the employ 
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of the railroad company, or any officer thereof. Proof that the written 
notice was delivered as required in this subdivision (a)(2) shall be 
sufficient. 

(b)(1) Any railroad company failing to comply with the requirements 
of subdivision (a)(1) of this section shall be liable to the persons 
aggrieved thereby for the actual damages caused to the persons by 
reason of the failure of any railroad company to properly construct, 


keep, and maintain in good repair the stock guards. 

(2) In addition to the actual damages, the railroad company shall be 
liable for a penalty of not less than twenty-five dollars ($25.00) nor more 
than one hundred dollars ($100) for each offense. 

(3) The penalty may be collected, together with the actual damages, 
by a civil suit in any court having jurisdiction thereof. 


History. Acts 1893, No. 140, §§ 1, 2, p. 
244; 1909, No. 53, §§ 1, 2, p. 185; C. & M. 


8§ 11052, 11053; A.S.A. 1947, §§ 73-623, 
73-624. 


Dig., §§ 8478, 8479; Pope’s  Dig., 
CASE NOTES 
ANALYSIS road to construct the cattle guards. Kan- 
sas City, Pittsburg & Gulf Ry. v. Pirtle, 68 
Construction. Ark. 548, 60 S.W. 657 (1901). 
Applicability. No more damages could be recovered for 
Damages injury for failure to construct than the 
eae penalty provided. Choctaw & Memphis 
Huidences R.R. v. Vosburg, 71 Ark. 232, 72 S.W. 574 
Bt es tye) Yes (1903); St. Louis, Memphis & Se. Ry. v. 
Ramer ater ge Orgy ee Busick, 74 Ark. 589, 86 S.W. 674 (1905) 
Notice : (preceding decisions prior to 1909 amend- 
Parties. ment). 
Penalties. Enclosures. 


Public Crossings. 


Construction. 

Since this section is in derogation of the 
common law and penal in nature it must 
be strictly construed. Missouri Pac. R.R. v. 
Stroupe, 237 Ark. 464, 373 S.W.2d 709 
(1963). 


Applicability. 

Remedy conferred by the law is exclu- 
sive to the owners of enclosures and has 
no application to suit for damages sus- 
tained by others on account of negligent 
maintenance of cattle guard. Missouri 
Pac. R.R. v. Miller, 185 Ark. 937, 50 S.W.2d 
618 (1932). 


Damages. 

It was not necessary that the owner of 
the enclosure prove that he was actually 
damaged, though the amount of his recov- 
ery depended on the extent of the wrong 
he had suffered by the failure of the rail- 


The owner of land through which a 
railway runs has no right to give notice to 
the railroad company to erect stock 
guards until he has an enclosure through 
which the road runs. St. Louis, Iron 
Mountain & S. Ry v. Hood, 67 Ark. 357, 55 
S.W. 134 (1900). 

This section applies wherever the rail- 
road enters enclosed lands whether or not 
the company owns the fee in its right-of- 
way. Chicago, Rock Island & Pac. Ry. v. 
Fitzhugh, 82 Ark. 179, 100 S.W. 1149 
(1907). 

Section applies whether the fence en- 
closing the land be a lawful fence or not. 
St. Louis & S.F.R.R. v. Hale, 82 Ark. 175, 
100 S.W. 1148 (1907); St. Louis Sw. Ry. v. 
Warner, 86 Ark. 46, 109 S.W. 1013 (1908). 


Evidence. 

The evidence raised a question for the 
jury whether notice to a railroad to con- 
struct cattle guards had been given. St. 
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Louis Sw. Ry. v. Ellis, 169 Ark. 682, 276 
SW. 996 (1925). 


Fencing Right-of-Way. 

Where a landowner agrees with a rail- 
road company to accept a fence along the 
right-of-way in lieu of stock guards and 
the company complies with the contract 
within a reasonable time, it is not there- 
after liable to the statutory penalty for 
failure to construct stock guards, but if 
the company does not comply with such 
agreement within a reasonable time, the 
landowner can treat the contract as re- 
scinded and proceed as if no agreement 
had been made; and notice to build the 
stock guards is sufficient to apprise the 
company that the owner no longer consid- 
ers the contract binding. Kansas City S. 
Ry. v. Crossen, 103 Ark. 6138, 147 S.W. 48 
(1912). 


Instructions. 

An instruction that the mere fact that 
animals occasionally passed over the 
stock guards was not sufficient evidence to 
establish the fact that the stock guards 
were unsuitable and unsafe was properly 
refused as it was a question for the jury 
whether the stock guards were as perfect 
and as well adapted for the purpose of 
turning stock as it is practicable to make 
it, in connection with the safe and prudent 
operation of the road. Choctaw & Mem- 
phis R.R. v. Goset, 70 Ark. 427, 68 S.W. 
879 (1902). 

An instruction that if the stock guard in 
which the plaintiffs horse was injured 
was defectively constructed so as not to 
effectively prevent stock from passing 
over same, then the jury should find for 
the plaintiff, was erroneous in making the 
railroad company an insurer that no cattle 
can pass the stock guard. St. Louis, Mem- 
phis & Se. Ry. v. Busick, 74 Ark. 589, 86 
S.W. 674 (1905). 

While, in a suit against a railroad to 
recover the statutory penalty for failure to 
construct a proper stock guard, whereby 
the plaintiff horse was injured, it was 
proper to admit proof of the horse’s value 
as indicating a basis for the amount of 
penalty which the jury might award, it 
was error to instruct the jury to award the 
plaintiff compensatory damages if the 
stock guard was defectively constructed. 
St. Louis, Memphis & Se. Ry. v. Busick, 74 
Ark. 589, 86 S.W. 674 (1905) (decision 
prior to 1909 amendment). 
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An instruction to effect that railway 
company is required to furnish “good and 
sufficient” stock guards is substantially in 
accord with statute requiring “suitable 
and safe” stock guards. Kansas City S. Ry. 
v. Greer, 90 Ark. 531, 119 S.W. 1121 
(1909). 


Notice. 

In an action against a railroad company 
to recover the penalty for failure to repair 
cattle guards after notice, a constable’s 
return of service of the statutory notice 
was insufficient to prove service. Kansas 
City, Pittsburg & Gulf Ry. v. Lowther, 68 
Ark. 238, 57 S.W. 518 (1900). 

A notice which apprises the railway 
company that stock guards are needed at 
plaintiffs enclosure, giving quarter sec- 
tion in which enclosure is located, is suf- 
ficient without describing enclosure with 
metes and bounds. St. Louis, Iron Moun- 
tain & S. Ry v. Mendenhall, 71 Ark. 133, 
71 S.W. 269 (1902); Kansas City S. Ry. v. 
Greer, 90 Ark. 531, 119 S.W. 1121 (1909). 

Notice from tenant to repair stock guard 
was insufficient. Chicago, Rock Island & 
Pac. Ry. v. Adams, 84 Ark. 14, 106 S.W. 200 
(1907) (decision prior to 1909 amend- 
ment). 

The owner of a crop cannot recover 
damages for injury to his crop on account 
of the defective condition of a stock guard 
on the defendant’s railroad where notice 
of defective condition was not given to the 
defendant. Hester v. Chicago, Rock Island 
& Pac. Ry., 144 Ark. 340, 222 S.W. 356 
(1920). 


Parties. 

A tenant is not a necessary party to an 
action against a railroad company for fail- 
ure to construct a cattle guard. Kansas 
City S. Ry. v. Crossen, 103 Ark. 613, 147 
S.W. 48 (1912). 


Penalties. 

Although landowner vecovered one pen- 
alty, if he again notified railroad company 
to construct stock guard and it failed to do 
so, he could recover penalty second time. 
Chicago, Rock Island & Pac. Ry. v. 
Fitzhugh, 83 Ark. 481, 104 S.W. 175 
(1907). 


Public Crossings. 

This section applies only to a railroad 
crossing and enclosure and does not re- 
quire railroad to maintain stock guards at 
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a public cattle crossing, and, railroad was 
under no duty to construct and maintain 
stock guards at crossing where only evi- 
dence offered by appellee was to the affect 
that he owned land on both sides of the 
railroad tracks and it was necessary to 
drive his cattle across the tracks at public 
crossing and there was no other substan- 
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tial evidence that appellee was the owner 
of an enclosure bisected by the railroad. 
Missouri Pac. R.R. v. Stroupe, 237 Ark. 
464, 373 S.W.2d 709 (1963). 

Cited: Arkansas M. Ry. v. Whitley, 54 
Ark. 199, 15 S.W. 465 (1891); Missouri 
Pac. R.R. v. Orsburn, 252 Ark. 872, 481 
S.W.2d 356 (1972). 


SUBCHAPTER 5 — EMPLOYEES 


SECTION. 

23-12-501. Definitions for §§ 23-12-501 
— 23-12-5077. 

Construction of §§ 23-12-501 
— 23-12-5077. 

Liability for injury or death of 
employee generally. 

Death or injury caused by de- 
fective cars, appliances, 
etc. — Presumption of 
knowledge — Prima facie 
evidence of negligence. 

Death or injury of employee — 
Contributory negligence. 

Death or injury of employee — 
No assumption of risk. 

Death or injury of employee — 
Contracts of employment 
or indemnity insurance no 
defense — Setoff by em- 
ployer. 


23-12-502. 
23-12-503. 


23-12-504. 


23-12-5085. 
23-12-506. 


23-12-5077. 


Effective Dates. Acts 1903, No. 144, 
§ 4: effective on passage. 

Acts 1907, No. 282, § 5: effective 30 
days after passage. 


SECTION. 

23-12-508. Railroads receiving hospital 
fees to provide hospital fa- 
cilities in state — Penalty 
for noncompliance. 

Limit on hours of service on 
freight trains of persons 
running trains — Penal- 
ties for noncompliance — 
Liability for death or in- 
jury. 

Limit of hours on duty of tele- 
phone and telegraph op- 
erators for railroads — 
Penalties. 

[Repealed.] 

Blocks in frogs and guardrails 
required. 

[Repealed.] 


23-12-509. 


23-12-510. 


23-12-511. 
23-12-512. 


23-12-5138. 


Acts 1909, No. 299, § 3: Jan. 1, 1910. 
Acts 1911, No. 261, § 3: July 1, 1911. 
Acts/1953,,N002847 $25) Maruligig53: 


RESEARCH REFERENCES 


ALR. Employer’s liability to employee 
or agent for injury or death resulting from 


assault or criminal attack by third person. 
40 A.L.R.5th 1. 


CASE NOTES 


Employees Protected. 

Sections 23-12-501 — 23-12-507 apply 
to those employees only who are engaged 
in the operation of the road. St. Louis, 
Iron Mountain & S. Ry. v. Ingram, 118 
Ark. 377, 176 S.W. 692 (1915). 

Sections 23-12-501 — 23-12-507 include 
every employee, who, when injured, was 
performing some work in the line of his 
duty directly connected with and incident 


to the use and operation of a railroad. 
Missouri Pac. R.R. v. Brown, 195 Ark. 
1060, 115 S.W.2d 1083 (1938). 

Where an employee of a railroad com- 
pany was injured while engaged in repair- 
ing a car by the slipping of a prizepole 
with which he was attempting to move a 
car wheel, such work did not expose the 
employee to those peculiar hazards which 
were incident to and connected with the 
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physical operation and use of a line of protection of §§ 23-12-501 — 23-12-507. 
railroad and the work in which he was_ St. Louis, Iron Mountain & S. Ry. v. Wise- 
engaged did not bring him within the man, 119 Ark. 477, 177 S.W. 1139 (1915). 


23-12-501. Definitions for §§ 23-12-501 — 23-12-507. 


As used in this section and §§ 23-12-502 — 23-12-507, unless the 
context otherwise requires, “common carrier by railroad” or “common 
carrier’ shall be taken to embrace any company, association, corpora- 
tion, or person managing, maintaining, operating, or in possession of a 
common carrier operating upon rails or tracks in whole or in part 
within this state whether as owner, contractor, lessee, mortgagee, 
trustee, assignee, or receiver. 


History. Acts 1911, No. 88, § 4;C.&M. 
Dig., § 7141; Pope’s Dig., § 9127; A.S.A. 
1947, § 73-917. 


CASE NOTES 


Common Carriers. indifferently who offer to pay for the 

In order for one to constitute acommon transportation, and the definition was not 
carrier, his business must be regular and enlarged so as to include logging rail- 
customary and of a such a general and _ roads. Presson v. Vail Cooperage Co., 155 


public nature that a person carrying iton Ark, 424, 245 S.W. 14 (1922). 
is bound to convey goods of all persons 


23-12-502. Construction of §§ 23-12-501 — 23-12-507. 


Nothing in this section and §§ 23-12-501 and 23-12-503 — 23-12-507 
shall be held to limit the duty of common carriers by railroad or impair 
the rights of their employees in the existing laws of the state. 


History. Acts 1911, No. 88,§ 6;C.& M. 
Digwssm i i4o, Popes Dis. 6.912974 5A) 
1947, § 73-919. 


CASE NOTES 


Cited: Murphy v. Province, 153 Ark. 
240, 240 S.W. 421 (1922). 


23-12-503. Liability for injury or death of employee generally. 


Every common carrier by railroad in this state shall be liable for all 
damages to any person suffering injury while he or she is employed by 
the carrier or, in case of the death of the employee, to his or her personal 
or legal representative, for the benefit of the surviving widow or 
husband and children of the employee; if none, then to the employee’s 
parents; if none, then to the next of kin of the employee, for the injury 
or death resulting in whole or in part: 
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(1) From the negligence of any of the officers, agents, or employees of 
the carrier; 

(2) By reason of any insufficiency of clearance of obstructions; of 
strength of roadbed and tracks or structures, or machinery and equip- 
ment; of lights and signals in switching and terminal yards, or rules 
and regulations; and of number of employees to perform the particular 
duties with safety to themselves and their coemployees, or of any other 
insufficiency; or 

(3) By reason of any defect, which defect is due to its negligence in its 
cars, engines, motors, appliances, machinery, tracks, roadbeds, boats, 
works, wharves, or other equipment. 


History. Acts 1911, No. 88,§ 1;C.&M. 
Dig., § 7138; Pope’s Dig., § 9124; A.S.A. 
1947, § 73-914. 

CASE NOTES 

ANALYSIS performing such duties were protected by 

this section. Missouri Pac. R.R. v. Brown, 

Children. 195 Ark. 1060, 115 S.W.2d 1083 (1938). 
Employees Protected. 

Insufficiency of Clearance of Obstructions. 


Children. 


Insufficiency of Clearance of Obstruc- 
tions. 
Phrase “any insufficiency of clearance of 


Adult married daughter, not dependent 
upon her father, was not entitled to share 
in sum recovered for his death. Murphy v. 
Province, 153 Ark. 240, 240 S.W. 421 
(1922). 


Employees Protected. 
Stacking planks on a flatcar was a rail- 
road hazard and employees injured while 


obstructions” means anything that would 
impede the safe operation of a train or 
impede the safety of anyone engaged in its 
operation, and no knowledge of any fail- 
ure to perform this duty imposes upon the 
servant any assumption of risk. Kansas 
City & Memphis Ry. v. Huff, 116 Ark. 461, 
173 S.W. 419 (1915). 


23-12-504. Death or injury caused by defective cars, appliances, 
etc. — Presumption of knowledge — Prima facie 
evidence of negligence. 


(a) If the employee of any common carrier shall receive any injury or 
shall be killed by reason of any defect in any cars, engines, motors, 
appliances, machinery, tracks, roadbeds, works, wharves, or other 
equipment owned, operated, or used by the common carrier, the 
common carrier shall be deemed to have had knowledge of the defect 
before and at the time the injury is sustained or death caused. 

(b) When the fact of the defect shall be made to appear in the trial of 
any action in the courts of this state brought by the employee or his or 
her personal or legal representative against any common carrier for 
damages on account of injuries so received or death so caused, the fact 
of the defect shall be prima facie evidence of negligence on the part of 
the common carrier. 
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History. Acts 1911, No. 88,§ 2;C.&M. 
Dig., § 7139; Pope’s Dig., § 9125; A.S.A. 
1947, § 73-915. 
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23-12-505 


RESEARCH REFERENCES 


Ark. L. Rev. Use of Presumption in 
Arkansas, 4 Ark. L. Rev. 128. 


CASE NOTES 


ANALYSIS 


Actionable Defects. 
Presumptions. 
Prima Facie Evidence. 


Actionable Defects. 

Where deceased, a conductor employed 
on the defendant’s railway, was killed on 
account of a defect in the defendant’s 
track causing a derailment, the action was 
properly brought under this section. Mc- 
Carty v. Nelson, 129 Ark. 280, 195 S.W. 
689 (1917). 


moving train unless it is shown that the 
injury was caused by a defect in the appli- 
ances. Kansas City S. Ry. v. Cook, 100 Ark. 
467, 140 S.W. 579 (1911). 


Prima Facie Evidence. 

Under this section the servant need 
only prove that he was injured by reason 
of a defective appliance to make a prima 
facie case. St. Louis, Iron Mountain & S. 
Ry. v. Ingram, 124 Ark. 298, 187 S.W. 452 
(1916), affd, 244 U.S. 647, 37 S. Ct. 741, 
61 L. Ed. 1370 (1917). 


Presumptions. 
This section does not raise a presump- 
tion in case an employee is injured by a 


23-12-505. Death or injury of employee — Contributory negli- 
gence. 


(a) In all rights of action arising within, or by virtue of, this section 
and §§ 23-12-501 — 23-12-504, 23-12-506 and 23-12-507 for personal 
injury to an employee, or where an injury has resulted in his or her 
death, the fact that an employee may have been guilty of contributory 
negligence shall not bar a recovery if the negligence of the employee 
was of a lesser degree than the negligence of the common carrier, its 
officers, agents, or employees. 

(b) No employee who may be injured or killed shall be held to have 
been guilty of contributory negligence in any case where the violation 
by the common carrier or its officials, agents, or employees of any law 
enacted for the safety of employees or persons contributed to the injury 
or death of the employee. 


History. Acts 1911, No. 88,§ 3;C.&M. 
Dig., § 7140; Pope’s Dig., § 9126; A.S.A. 
1947, § 73-916. 
RESEARCH REFERENCES 


Comparative Negligence — A Survey for 
Arkansas Lawyers, 10 Ark. L. Rev. 1. 


Ark. L. Rev. Comparative Negligence, 
9 Ark. L. Rev. 357. 
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The Arkansas Experience with Com- 
parative Negligence, 10 Ark. L. Rev. 70. 

Comparative Negligence in the Federal 
Courts, 10 Ark. L. Rev. 75. 
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Comparative Negligence in Arkansas: A 
“Before and After” Survey, 13 Ark. L. Rev. 
89. 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Contributory Negligence. 


Constitutionality. 

This section does not deprive the rail- 
road of equal protection of the law as 
guaranteed by the 14th amendment to the 
U.S. Constitution. St. Louis, Iron Moun- 
tain & S. Ry. v. Ingram, 118 Ark. 377, 176 
S.W. 692 (1915). 


Contributory Negligence. 
In a suit instituted by an employee 
against a railway company for damages 


due to negligence, the defense of contribu- 
tory negligence is available unless the 
carrier is more negligent than the servant 
or where the carrier is guilty of the viola- 
tion of any law enacted for the safety of 
the employee which violation contributed 
to the injury sued for. Kansas City & 
Memphis Ry. v. Huff, 116 Ark. 461, 173 
S.W. 419 (1915); McCarty v. Nelson, 129 
Ark. 280, 195 S.W. 689 (1917). 

Cited: Evans v. Blytheville, Leachville 
& Ark. S.R.R., 147 Ark. 28, 227 S.W. 257 
(1921). 


23-12-506. Death or injury of employee — No assumption of risk. 


An employee shall not be held to have assumed the risk of his or her 
employment in any action arising out of any of the provisions of this 
section and §§ 23-12-501 — 23-12-505, and 23-12-507. 


History. Acts 1911, No. 88,§ 3;C.&M. 
Dig., § 7140; Pope’s Dig., § 9126; A.S.A. 
1947, § 73-916. 


RESEARCH REFERENCES 


Ark. L. Rev. Comparative Negligence, 
9 Ark. L. Rev. 357. 

Comparative Negligence — A Survey for 
Arkansas Lawyers, 10 Ark. L. Rev. 1. 

The Arkansas Experience with Com- 
parative Negligence, 10 Ark. L. Rev. 70. 


Comparative Negligence in the Federal 
Courts, 10 Ark. L. Rev. 75. 

Comparative Negligence in Arkansas: A 
“Before and After” Survey, 13 Ark. L. Rev. 
89. 


CASE NOTES 


Constitutionality. 

This section does not deprive the rail- 
road of equal protection of the law as 
guaranteed by the 14th amendment to the 
U.S. Constitution. St. Louis, Iron Moun- 


tain & S. Ry. v. Ingram, 118 Ark. 377, 176 
S.W. 692 (1915). 

Cited: Evans v. Blytheville, Leachville 
& Ark. S.R.R., 147 Ark. 28, 227 S.W. 257 
(1921). 
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23-12-507. Death or injury of employee — Contracts of employ- 
ment or indemnity insurance no defense — Setoff by 
employer. 


(a) No contract of employment, insurance, relief benefit, or indem- 
nity for injury or death entered into by or on behalf of any employee nor 
the acceptance of any insurance, relief benefit, or indemnity by the 
person entitled thereto shall constitute any bar or defense to any action 
brought to recover damages for personal injuries to, or death of, the 
employees. 

(b) However, upon the trial of the action, the defendant may set off 
therein any sum it has contributed toward any insurance, relief benefit, 
or indemnity that may have been paid to the injured employee, or, in 
case of death, to his or her personal or legal representative. 


History. Acts 1911, No. 88,§ 5;C.& M. 
Dig., § 7142; Pope’s Dig., § 9128; A.S.A. 
1947, § 73-918. 


23-12-508. Railroads receiving hospital fees to provide hospital 
facilities in state — Penalty for noncompliance. 


(a)(1) Every railroad company or corporation operating railroads in 
this state that collects or receives hospital fees from their employees 
shall provide hospital facilities in this state of such capacity and 
equipment as will be sufficient for the care, needs, and accommodation 
of their sick or injured employees who are residents of this state. 

(2) Any employees injured while in the service of any such railroad 
shall not be taken or sent out of the state for treatment. 

(b) Any railroad company or corporation operating railroads in this 
state that shall violate any of the provisions of this section, shall be 
liable on conviction to a fine of not less than one hundred dollars ($100) 
nor more than five hundred dollars ($500) for each offense, each day to 
constitute a separate offense. 


History. Acts 1909, No. 299, §§ 1, 2, p. 
900; C. & M. Dig., § 7115; Pope’s Dig., 
§ 9101; A.S.A. 1947, §§ 73-912, 73-913. 


23-12-509. Limit on hours of service on freight trains of persons 
running trains — Penalties for noncompliance — 
Liability for death or injury. 


(a)(1) Any company owning or operating a railroad over thirty (30) 
miles in length in whole or in part within this state shall not permit or 
require any conductor, engineer, fireman, brakeman, or any trainman 
on any train, who has worked in his or her respective capacity for 
sixteen (16) consecutive hours, to again be required to go on duty or 
perform any work until he or she has had at least eight (8) hours’ rest, 
except in cases of wrecks or washout. 
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(2) However, at the expiration of the sixteen (16) hours’ continuous 
service, the engineer and trainmen on any train which is at a distance 
not exceeding twenty-five (25) miles from any division terminal or 
destination point shall be permitted, if they so elect, to run the train 
into the division terminal or destination point. The additional service 
permitted under this subdivision (a)(2) shall not be so construed as to 
relieve any railroad corporation from liabilities incurred under subsec- 
tion (c) of this section. 

(b) Any railroad company or corporation knowingly violating any of 
the provisions of this section shall be liable to a penalty of not less than 
one hundred dollars ($100) nor more than two hundred dollars ($200) 
for the first offense. For any subsequent offense, it shall be liable for a 
penalty of not less than two hundred dollars ($200) nor more than three 
hundred dollars ($300). The monetary penalty shall be recovered in a 
civil action in the name of the state. 

(c) In addition to the penalty prescribed in subsection (b) of this 
section, any corporation violating the provisions of this section shall not 
be permitted to interpose the defense of contributory negligence in the 
event of action being brought to recover for damages resulting from any 
accident which shall occur and by which injury shall be inflicted on any 
employee who may be detained in service more than sixteen (16) hours, 
notwithstanding that the negligence of the injured employee may have 
caused his or her own injury. Nor shall the defense of contributory 
negligence be interposed if the injury resulted in the death of the 
employee and the action is brought for the benefit of his or her next of 
kin. 

(d) The provisions of this section shall not apply to passenger trains. 


History. Acts 1903, No. 144, §§ 1-3, p. 
245; C. & M. Dig., §§ 7077-7079; Pope’s 
Dig., §§ 9059-9061; A.S.A. 1947, § 73-905 
— 73-907. 


Publisher’s Notes. Hours of employ- 
ment for interstate carriers and foreign 
railroads are regulated by federal law. See 
49 U.S.C. § 21101 et seq. 


RESEARCH REFERENCES 


Ark. L. Rev. Comparative Negligence, 
9 Ark. L. Rev. 357. 


CASE NOTES 


ANALYSIS 


Contributory Negligence. 
Passenger Trains. 


Contributory Negligence. 

Where employee worked overtime and 
was injured, defense of contributory neg- 
ligence could not be set up. Kansas City & 


Memphis Ry. v. Huff, 116 Ark. 461, 173 
S.W. 419 (1915). 


Passenger Trains. 

While this section does not apply to 
passenger trains it does apply to freight 
trains carrying passengers in the caboose. 
Kansas City & Memphis Ry. v. Huff, 116 
Ark. 461, 173 S.W. 419 (1915). 
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23-12-510. Limit of hours on duty of telephone and telegraph 
operators for railroads — Penalties. 


(a) It shall be unlawful for any person, corporation, association, or 
their agents or officials operating a railroad within this state to permit 
any of the following to be on duty for more than eight (8) hours in any 
twenty-four (24) consecutive hours: 

(1) Any telegraph or telephone operator who is engaged in the 
handling of trains by the use of the telegraph or telephone, reporting 
trains to each other and to the train dispatcher registering the trains, 
and operating one (1) or more train order signals; 

(2) Telegraph or telephone levermen who manipulate lever machines 
in railroad yards, or on the main tracks out of the line, connecting 
sidetracks or switches; or 

(3) Train dispatchers in its service whose duties pertain to the 
movement of cars, engines, or trains on its railroad by the use of the 
telegraph or telephone in dispatching or reporting trains, or receiving 
or transmitting train orders or messages directing the movement of 
trains as interpreted in this section. 

(b)(1) Any person, corporation, association, or their agents or officials 
that shall violate subsection (a) of this section shall pay a fine of five 
hundred dollars ($500) for each violation of this section. 

(2) The fine mentioned in subdivision (b)(1) of this section shall be 
recovered by an action in the name of the State of Arkansas for the use 
of the state, who shall sue for it against the person, corporation, 
association, agent, or official violating this section. The suit is to be 
instituted in any court in this state having appropriate jurisdiction. 

(3) The fine, when recovered, shall be paid without any deduction 
whatever to the State of Arkansas, for whose use the suit was 
instituted. 


History. Acts 1907, No. 282, §§ 1-4, p. Dig., §§ 9062, 9063; A.S.A. 1947, §§ 73- 
656; C. & M. Dig., §§ 7080, 7081; Pope’s 908 — 73-911. 


23-12-511. [Repealed.] 


Publisher’s Notes. This section, con- No. 1994, § 568. The section was derived 
cerning drinking water furnished tomain- from Acts 1953, No. 284, §§ 1-3; A.S.A. 
tenance-of-way employees — enforcement 1947, §§ 73-920 — 73-922. 

— penalties, was repealed by Acts 2005, 


23-12-512. Blocks in frogs and guardrails required. 


(a) Any company owning or operating any railroads in this state 
shall be required to place and maintain blocks of a sufficient size in all 
its frogs and guardrails to prevent employees from getting their feet 
caught therein. 

(b) Any company owning and operating any railroad in this state 
violating the provisions of this section shall be liable on conviction to a 
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penalty of a fine of not less than twenty-five dollars ($25.00) for each 


separate offense. 


History. Acts 1911, No. 261, §§ 1, 2; C. 
& M. Dig., §§ 7118, 7120; Pope’s Dig., 


§8§ 9105, 9106; A.S.A. 1947, §§ 73-903, 
73-904. 


CASE NOTES 


ANALYSIS 


Enforcement. 
Muitiple Prosecutions. 


Enforcement. 

The penalty may be enforced by crimi- 
nal process. St. Louis, Iron Mountain & S. 
Ry. v. State, 125 Ark. 40, 187 S.W. 1064 
(1916). 


Multiple Prosecutions. 
The failure of a railroad company to 
maintain blocks in any or all of its frogs 


23-12-513. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning shelter requirements where rail- 
road equipment constructed or repaired, 
was repealed by Acts 2005, No. 1994, 


and guardrails in a certain county consti- 
tutes but a single offense for which one 
criminal prosecution can be brought, but 
other prosecutions can be brought if the 
railroad company continues to neglect to 
comply with this section. St. Louis, Iron 
Mountain & S. Ry. v. State, 125 Ark. 40, 
187 S.W. 1064 (1916). 


§ 569. The section was derived from Acts 
1905, No. 233, §§ 1, 2, p. 593; C. & M. 
Dig., §§ 7075, 7076; Pope’s Dig., §§ 9057, 
9058; A.S.A. 1947, §§ 73-901, 73-902. 


SUBCHAPTER 6 — TRAIN SERVICE GENERALLY 


SECTION. 

23-12-601. Trains to run on regular 
schedule — Accommoda- 
tions for passengers — 
Damages for noncompli- 
ance. 

Transfer of passengers, 
freight, and mail at cross- 
ings, intersections, etc. — 
Damages. 

Department may require pas- 
senger trains to stop at all 
stations — Exception. 

Duty to erect depot and stop 
passenger trains in cities 
and towns near state line 
— Exception — Penalty. 

Union passengers or freight 
depots. 

Stopping train within town 
limits upon petition — Fa- 
cilities to be maintained — 
Enforcement — Damages 
— Penalty. 


23-12-602. 


23-12-6083. 


23-12-604. 


23-12-605. 


23-12-606. 


SECTION. 

23-12-607. Petitions for establishment, 
discontinuance, modifica- 
tion, etc., of service — Au- 
thority of department. 

Establishment,  discontinu- 
ance, modification, etc., of 
service generally — Inves- 
tigation of objects sought 
to be accomplished — 
Findings. 

Establishment,  discontinu- 
ance, modification, etc., of 
service generally — Fail- 
ure to comply with find- 
ings and mandate — Pen- 
alty. 

Petitions to establish, reestab- 
lish, or enlarge service. 
Discontinuance, dualization, 
or modification of agency 
station — Petitions to re- 

establish. 

Abandonment of operations 
without authority — 


23-12-608. 


23-12-609. 


23-12-610. 


23-12-611. 


23-12-612. 
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SECTION. 
Stockholders to offer stock 
for sale — Penalty — En- 
forcement. 

23-12-613. Receiver appointed upon at- 
tempt to abandon. 


Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 

Acts 1873, No. 71, § 5: effective on pas- 
sage. 

Acts 1883, No. 89, § 5: effective on pas- 
sage. 

Acts 1887, No. 76, § 3: effective on pas- 
sage. 

Acts 1905, No. 194, § 3: effective on 
passage. 

Acts 1907, No. 149, § 6, as amended by 
Acts 1907, No. 338, § 6: June 1, 1907. 

Acts 1909, No. 277, § 6: effective on 
passage. 

Acts 1947, No. 89, § 3: Feb. 18, 1947. 
Emergency clause provided: “Whereas, 
the present law is inadequate to protect 
the citizens of this State in the event 
railroad corporations abandon and discon- 
tinue service; and whereas, unless imme- 
diate action is taken to prevent the sale of 
stock of railroad corporations which have 
abandoned their properties within the 
State of Arkansas the people served by 
such railroads will be irreparably dam- 
aged: Now, therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of public 
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23-12-601 


SECTION. 

23-12-614. Posting information regarding 
National Human Traffick- 
ing Resource Center 
Hotline. 


peace, health and safety, shall take effect 
and be in full force from and after its 
passage and approval.” 

Acts 1947, No. 90, § 3: approved Feb. 
18, 1947. Emergency clause provided: 
“Whereas the present laws are inadequate 
to protect the citizens of this State de- 
pending upon railroads to furnish trans- 
portation; and whereas it is for the public 
convenience and necessity that all rail- 
road service be provided without any in- 
terruptions, now, therefore, an emergency 
is hereby declared to exist and this act 
being necessary for the preservation of the 
public peace, health and safety, shall take 
effect and be in full force and effect from 
and after its passage.” 

Acts 1961, No. 203, § 4: Mar. 8, 1961. 
Emergency clause provided: “It is hereby 
found and determined that present laws 
relating to the establishment, discontinu- 
ance, dualization, modification and main- 
tenance of railroad train and agency ser- 
vice are inadequate, resulting in delay, 
inefficiency and waste detrimental to the 
public welfare and, therefore, an emer- 
gency is hereby declared to exist, and this 
Act shall be in full force and effect imme- 
diately upon its approval.” 


RESEARCH REFERENCES 


Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 181 et seq. 


C.J.S. 74 C.J.S., Railroads, § 719 et 
seq. 


23-12-601. Trains to run on regular schedule — Accommoda- 
tions for passengers — Damages for noncompliance. 


(a) Every railroad corporation shall start and run their cars for the 
transportation of passengers and property at regular times, to be fixed 
by public notice. 

(b)(1) Every railroad corporation shall furnish sufficient accommo- 
dations for the transportation of all passengers and property as shall, 
within a reasonable time previous thereto, offer or be offered for 
transportation at the place of starting and the junctions of other 
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railroads, and at sidings and stopping places established for receiving 
and discharging way passengers and freight. 

(2) The railroad corporation shall take, transport, and discharge 
such passengers and property at, from, and to such places on the due 
payment of tolls, freight, or fare legally authorized therefor. 

(c) In case of the refusal of the corporation, or its agents, to take and 
transport any passenger or property or to deliver the passenger or 
property, or either of them, at the regular or appointed time, the 
corporation shall pay to the party aggrieved all damages which shall be 


sustained thereby, with the costs of suit. 


History. Acts 1868, No. 71, §§ 31, 32, p. 
290; C. & M. Dig., §§ 846, 847; Pope’s 


Dig., §§ 1050, 1051; A.S.A. 1947, §§ 73- 
801, 73-802. 


CASE NOTES 


ANALYSIS 


Damages. 

Discharge at Improper Place. 

Failure to Alight from Stopped Train. 
Pleading. 

Stopping of Trains. 

Tickets. 


Damages. 

Breach of contract to discharge passen- 
ger at station is not only a breach of 
contract but a tort for which a jury may 
award exemplary damages. Fordyce v. 
Nix, 58 Ark. 136, 23 S.W. 967 (1893). 

Nominal damages only can be recovered 
by passenger carried beyond station, with- 
out circumstances of aggravation or per- 
sonal injury, if there was nothing to show 
value of time lost or that any expense was 
incurred on account of delay. Texarkana & 
Fort Smith Ry. v. Anderson, 67 Ark. 123, 
53 S.W. 673 (1899). 

Evidence sufficient to find damage 
award excessive. St. Louis, Iron Mountain 
&S. Ry. v. Bragg, 69 Ark. 402, 64 S.W. 226 
(1901). 

Railroad failing to stop as agreed is 
liable in damages for any suffering and 
inconvenience occasioned thereby. Mis- 
souri Pac. R.R. v. Coxwell, 182 Ark. 145, 
30 S.W.2d 209 (1930). 


Discharge at Improper Place. 

A passenger who boards a freight train 
and surrenders a ticket entitling him to be 
carried to a certain station is entitled to 
recover damages when he is discharged 
from the train a mile before reaching such 
station as the carrier is bound at least to 


discharge him in the station yard at a 
place not unreasonably distant from the 
platform. St. Louis & S.F. Ry. v. Neal, 66 
Ark. 543, 51 S.W. 1060 (1899). 


Failure to Alight from Stopped Train. 

Railway company is not liable for inju- 
ries received in attempting to alight from 
moving train if the train stopped long 
enough at station to afford an opportunity, 
by use of reasonable diligence to alight 
from it while stationary. Little Rock & 
Fort Smith Ry. v. Tankersley, 54 Ark. 25, 
14 S.W. 1099 (1890). 

Where passenger train was stopped at 
passenger’s destination a sufficient time 
to permit passenger to get off and she 
failed to do so, she cannot recover dam- 
ages because she was put off a short 
distance beyond her destination not at a 
usual stopping place. St. Louis, Iron 
Mountain & S. Ry. v. Lewis, 69 Ark. 81, 61 
S.W. 163 (1901). 


Pleading. 

Complaint in action for destruction of 
property due to failure to transport it held 
insufficient in that it failed to allege a 
tender of the property for shipment or its 
receipt by the defendant for shipment or a 
tender to or receipt by one of the defen- 
dant’s authorized agents for shipment. St. 
Louis, Iron Mountain & S. Ry. v. Lee, 69 
Ark. 584, 65 S.W. 99 (1901). 


Stopping of Trains. 

Railroads have right to run trains 
which do not stop at all stations and it is 
duty of passenger to ascertain whether 
station of his destination is one of the 
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stopping places, the mere taking up of the 
ticket for such destination by the conduc- 
tor not obligating the conductor to stop the 
train at such station. St. Louis, Iron 
Mountain & S. Ry. v. Atchison, 47 Ark. 74, 
14 S.W. 468 (1885). 

It is the railroad’s duty to stop at regu- 
lar stations sufficiently long enough for 
passengers to get off. St. Louis, Iron 
Mountain & S. Ry. v. Person, 49 Ark. 182, 
4 $.W. 755 (1887). 

Refusal of railway company to desig- 
nate as a flag station for its through 
trains, an unincorporated town, contain- 
ing only a few houses, and situated within 
three miles of a regular station, was not 
an unreasonable regulation. St. Louis, 
Iron Mountain & S. Ry. v. Adcock, 52 Ark. 
406, 12 S.W. 874 (1889). 
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Where custom of trains to stop at a 
place misleads a person without fault into 
belief that it is a flag station, and relying 
on that custom buys a ticket to and from 
such place from an agent of railway who 
knows his intention, and fails to inform 
him that train does not stop there, com- 
pany will be liable for failure of train to 
stop. St. Louis, Iron Mountain & S. Ry. v. 
Adcock, 52 Ark. 406, 12 S.W. 874 (1889). 


Tickets. 

A rule of a railroad company forbidding 
freight conductors to permit passengers to 
ride on their trains from ticket stations 
without having provided themselves with 
tickets is reasonable. McCook v. Northrup, 
65 Ark. 225, 45 S.W. 547 (1898). 


23-12-602. Transfer of passengers, freight, and mail at cross- 
ings, intersections, etc. — Damages. 


(a) Every railroad company operating a railroad in this state shall 
cause all freight and passenger trains running on its roads to stop at all 
points on its roads where another railroad crosses, joins, unites, or 
intersects. At those places the company shall take and receive on its 
trains all passengers, freight, and mail which the railroad so crossing, 
joining, or intersecting has for shipment at that point and shall carry 
the passengers, freight, and mail. 

(b) The railroad shall also discharge all passengers, freight, and mail 
consigned to the point of crossing, intersection, or junction of the 
railroad and which is to be transported, carried, and conveyed on the 
railroad. 

(c) No railroad company shall in any way discriminate against 
passengers or freight transported or conveyed by any intersecting 
railroad company. 

(d) Any railroad company violating any of the provisions of this 
section shall forfeit and pay to the company injured thereby double the 
amount of damages which the injured company may have sustained. 
This amount shall be recovered in any court of competent jurisdiction. 


History. Acts 1883, No. 89, §§ 3, 4, p. Cross References. Railroads required 


158: C. & M. Dig., §§ 852, 853, 8491, 
8492; Pope’s Dig., §§ 1056, 1057, 11065, 
11066; A.S.A. 1947, §§ 73-803, 73-804. 

Publisher’s Notes. Acts 1883, No. 89, 
§ 4, is also codified as § 23-12-303(c). 


to receive each other’s passengers, ton- 
nage, and freight, Ark. Const., Art. 17, 
Sale 
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CASE NOTES 


Crossings. 
Switch or transfer track is not a cross- 


Gregory v. Missouri Pac. R.R., 168 Ark. 
469, 270 S.W. 621 (1925). 


ing within the meaning of this section. 


23-12-603. Department may require passenger trains to stop at 
all stations — Exception. 


The Arkansas State Highway and Transportation Department is 
empowered to require every company or person operating a railroad in 
Arkansas which runs and operates passenger trains to stop one (1) of its 
passenger trains each way every day at all regular stations where 
tickets are sold whether the station is a flag station or not. However, if 
the department after a hearing finds that adequate service for the 
carriage of passengers, mail, baggage, express, and newspapers be- 
tween stations is or will be furnished and rendered daily by motor- 
propelled vehicles on highways, it shall have the power to authorize the 


railroad company to discontinue stopping the trains at stations. 


History. Acts 1941, No. 297,§ 1;A.S.A. 
1947, § 73-807. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 


No. 153, §§ 2 and 3, abolished the board ment.” 

23-12-604. Duty to erect depot and stop passenger trains in 
cities and towns near state line — Exception — 
Penalty. 


(a) Any railroad company owning or operating a line of railway in 
this state, passing through any city or incorporated town within 
one-half (12) mile of the state boundary line of this state, shall erect and 
maintain a suitable depot therein and shall stop all its passenger trains 
at this station. 

(b)(1) Any railroad company which fails, refuses, or neglects to build 
a suitable depot within ninety (90) days or shall fail to stop all its 
passenger trains as provided in subsection (a) of this section shall 
forfeit and pay a sum of money not less than fifty dollars ($50.00) nor 
more than two hundred dollars ($200), to be prosecuted in the name of 
the state by any citizen aggrieved or by the prosecuting attorney of the 
district. Each day’s refusal or neglect shall constitute a separate 
offense. 
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(2) The sum when so recovered shall go to the school fund of the 
county in which the city or town is located. 

(3) The prosecuting attorney shall be allowed twenty percent (20%) 
of the amount so received for his or her services. 

(c) This section shall not apply where there is a depot within three 
hundred feet (300') of the opposite side of the line at which all passenger 
trains stop. 


History. Acts 1887, No. 76, §§ 1, 2, p. 
106; 1905, No. 194, §§ 1,2, p.501;C. & M. 
Dig., §§ 8469, 8470; Pope’s Dig., 


§§ 11043, 11044; A.S.A. 1947, §§ 73-805, 
73-806. 


23-12-605. Union passengers or freight depots. 


(a) The Arkansas State Highway and Transportation Department 
shall have power to require the building and maintaining of union 
passenger or freight depots, by two (2) or more railroads in any city of 
the first or second class in this state, when the business and conditions 
in the city justify or require such facilities. 

(b) The making of any order for the erection and maintaining of any 
such union passenger or freight depots, or both, shall be prima facie 
evidence of the need for the facility and reasonableness of the require- 
ment. 


History. Acts 1909, No. 277, § 5, p. 
814; C. & M. Dig., § 1648; Pope’s Dig., 
§ 1969; A.S.A. 1947, § 73-808. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Cross References. Definitions appli- 
cable to this section, § 23-10-401. 


23-12-606. Stopping train within town limits upon petition — 
Facilities to be maintained — Enforcement — Dam- 


ages — Penalty. 


(a)(1) When not fewer than fifty (50) citizens of any incorporated 
town in this state, situated on the line of any railroad run or operated 
within this state, shall make application in writing to the president of 
the railroad company, to the board of directors thereof, through its 
secretary, or to any receiver, mortgagee, trustee, contractor, or other 
officer running and operating the railroad company and having control 
thereof, it shall be the duty of the railroad company to stop all freight 
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or passenger trains, at some point within the corporate limits of the 
town most convenient for the reception and handling and discharge of 
freight, the reception and discharge of passengers, and the reception 
and delivery of the mails and most convenient to accommodate the 
business of the town. The railroad company shall furnish, provide, and 
maintain for the town, and the business thereof, every facility and 
convenience furnished or provided for other towns of the same, or 
approximating the same, population situated on the line of the railroad. 

(2) There shall be no unjust discrimination on the part of such 
companies, either in respect to the facilities and conveniences, or in 
respect to the freight and passenger charges of tariff upon the railroads, 
but the charges shall be equal and uniform, and as to such towns the 
same or any description of way passengers and freight shall not be 
subject to higher rates of charges than the lowest rates charged by the 
same line, at the same time, for the same service over any part of that 
line. 

(b) Before any town may or can insist upon and compel the stoppage 
of trains, as provided in this section, the corporate authorities of the 
town shall provide and make tender to the railroad companies sufficient 
means to defray the reasonable expenses of grading a switch or 
sidetrack at the place of stopping for the use of the railroad company. 

(c) The writ of mandamus may issue at the suit of any citizen of the 
town upon the failure of any such railroad company to stop its trains as 
provided in this section, and it may compel the company to comply with 
the requirements of this section. 

(d) If any railroad company within this state violates any of the 
provisions of this section, the corporate authorities of any corporate 
town aggrieved, or any citizen thereof, may bring suit against the 
company for the reasonable damages sustained through the violations. 

(e) Any railroad company violating, or failing or refusing to obey, the 
requirements of this section shall be liable to a fine of one hundred 
dollars ($100) for each day of failure or refusal to carry out the 
provisions of this section. The fine shall be recoverable before any court 
of competent jurisdiction. This fine shall be paid into the State Treasury 
for the benefit of the Public School Fund. 


History. Acts 1873, No. 71, §§ 1-4, p. §§ 1185-1189; A.S.A. 1947, §§ 73-815 — 
169; C. & M. Dig., §§ 981-985; Pope’s Dig., 73-818. 


CASE NOTES 


Cited: St. Louis, Iron Mountain & S. (1894); St. Louis & N. Ark. R.R. v. Cran- 
Ry. v. B’Shears, 59 Ark. 237, 27 S.W. 2. dell, 75 Ark. 89, 86 S.W. 855 (1905). 


23-12-607. Petitions for establishment, discontinuance, modifi- 
cation, etc., of service — Authority of department. 


The Arkansas State Highway and Transportation Department is 
authorized, empowered, and required to hear and consider all petitions 
filed with it for establishment, discontinuance, enlargement, dualiza- 
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tion, or modification of railroad train service, spurs, sidetracks, and 


platforms. 


History. Acts 1907, No. 149, § 1, p. 
356; 1907, No. 338, § 1, p. 821; C. & M. 
Dig., § 1638; Pope’s Dig., § 1959; Acts 
1961, No. 203, § 1;A.S.A. 1947, § 73-809. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. Acts 1907, No. 149, 
§ 5, as amended by Acts 1907, No. 338, 
§ 5, provided, in part, that the act would 
not be construed to curtail or limit the 
powers and duties of the Railroad Com- 
mission. The powers and duties of the 
Railroad Commission were transferred to 
the Arkansas Transportation Commis- 
sion. 


CASE NOTES 


ANALYSIS 


Discontinuance of Service. 
Petitions. 
Unauthorized Discontinuance. 


Discontinuance of Service. 

Railroad may apply for permission to 
discontinue ticket agency without obtain- 
ing a petition. Kansas City S. Ry. v. Arkan- 
sas R.R. Comm’n, 175 Ark. 425, 299 S.W. 
761 (1927) (decision prior to 1961 amend- 
ment). 


Petitions. 

A petition emanating from at least 15 
bona fide citizens residing in the territory 
sought to be affected, setting forth that 
they desire the establishment of a depot or 
station, or a discontinuance thereof at one 
point and a relocation of the same upon 
the right-of-way of any railway in the 
state, is sufficient to give the commission 
authority to act in the premises, whether 
the depot or station is precisely desig- 
nated and defined or not. St. Louis, [ron 
Mountain & S. Ry. v. Bellamy, 113 Ark. 
384, 169 S.W. 322 (1914) (decision prior to 
1961 amendment). 


Unauthorized Discontinuance. 

The removal of a railroad spur by a 
railroad company without the consent of 
the Arkansas Transportation Commission 
violated this section and § 23-12-611. 
Moreover, there was no burden on the 
spur user to show that the services should 
again be made available to the public 
before the commission could require the 
railroad to replace the spur. Missouri Pac. 
R.R. v. Ritchie Grocer Co., 274 Ark. 437, 
625 S.W.2d 531 (1981). 

Even where both customers of a rail- 
road spur have either closed or abandoned 
their warehouses before the railroad re- 
moved the spur, the railroad’s actions 
were illegal in the absence of a petition, 
hearing and specific findings on the exact 
issue. Missouri Pac. R.R. v. Ritchie Grocer 
Co., 274 Ark. 437, 625 S.W.2d 531 (1981). 

Where a railroad removes a railroad 
spur without complying with the require- 
ments of this section, but a spur customer 
has not demonstrated any economic loss, 
the Arkansas ‘Transportation Commission 
is not required to order the spur restored 
pending a hearing and decision on the 
necessity of removing the spur, since eco- 
nomic waste would result if the commis- 
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sion later granted the petition to discon- Cited: Acme Brick Co. v. Missouri Pac. 
tinue the spur. Missouri Pac. R.R. v. R.R., 307 Ark. 363, 821 S.W.2d 7 (1991); 
Ritchie Grocer Co., 274 Ark. 437, 625 Potlatch Corp. v. Arkansas City Sch. Dist., 
S.W.2d 531 (1981). 311 Ark. 145, 842 S.W.2d 32 (1992). 


23-12-608. Establishment, discontinuance, modification, etc., of 
service generally — Investigation of objects sought 
to be accomplished — Findings. 


(a) Within thirty (30) days after the filing of a petition, the Arkansas 
State Highway and Transportation Department shall proceed to make 
a personal inspection of the conditions complained of and investigate 
the objects sought to be accomplished by the petitioners. The depart- 
ment shall have the right and power to summon and swear witnesses. 
The summons shall be served by any sheriff, constable, or deputy 
having legal jurisdiction. 

(b) The department shall determine the amount, degree, and char- 
acter of construction, equipment, changes, and enlargements of stations 
and depots which should be supplied by the railroad, railroad company, 
its lessee, or operator. The department shall have the power and 
authority to require a reasonable train service for each and every such 
railroad station and depot within the State of Arkansas, and its finding 
shall be binding upon all such railroads within the State of Arkansas. 

(c) The department shall file a copy of its findings and decrees with 
the Secretary of State, the Attorney General, and the circuit clerk of the 
county wherein the decree is granted. 

(d) The department shall serve notice upon the defendant railroad 
company by delivering a copy of its findings and decrees to the nearest 
local station agent and by sending by registered mail a copy to the 
superintendent, general manager, lessee, or operator of the railroad or 
railroad company. 


History. Acts 1907, No. 149, §§ 2, 3, p. 
356; 1907, No. 338, §§ 2, 3, p. 821; C. & M. 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 


Dig., §§ 1639, 1640; Pope’s Dig., §§ 1960, 
1961; A.S.A. 1947, §§ 73-810, 73-811. 
A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 8, abolished the board 
and the agency and transferred their pow- 


State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Publisher’s Notes. As to cumulative 
nature of Acts 1907, No. 149, see Publish- 
er’s Notes to § 23-12-607. 


B7il OPERATION AND MAINTENANCE OF RAILROADS = _23-12-609 
CASE NOTES 
ANALYSIS Orders. 
After an order of the commission requir- 
Evidence. ing company to erect sheds for protection 
Orders. of passengers has been affirmed, it is 
immaterial that the order of the commis- 
Evidence. 


This section does not mean that evi- 
dence is to be heard which cannot be put 
into the record. St. Louis Sw. Ry. v. Stew- 
art, 150 Ark. 586, 235 S.W. 1003 (1921). 


sion was not filed as required by this 
section. St. Louis-S.F. Ry. v. State, 179 
Ark. 1128, 20 S.W.2d 878 (1929), cert. 
denied, 281 U.S. 735, 50 S. Ct. 249, 74 L. 
Ed. 1150 (1930). 


23-12-609. Establishment, discontinuance, modification, etc., of 
service generally — Failure to comply with findings 
and mandate — Penalty. 


Any railroad, railroad company, lessee, or operator of the railroad 
company, which fails or refuses to comply with the findings, decrees, 
and mandates of the Arkansas State Highway and Transportation 
Department within the time specified therein, shall be deemed guilty of 
a misdemeanor. It shall be proceeded against by the district prosecuting 
attorney in any court having competent jurisdiction and upon convic- 
tion shall be fined in any sum not less than twenty-five dollars ($25.00) 
nor more than one hundred dollars ($100). Every day of the violation, 
refusal, failure, or neglect shall constitute a separate offense. However, 
no order for doing anything hereinabove provided shall be made by the 
department until all parties concerned shall receive ten (10) days’ 


notice of the proposed change. 


History. Acts 1907, No. 149, § 4, p. 
356; 1907, No. 338, § 4, p. 821; C. & M. 
Dig., § 1641; Pope’s Dig., § 1962; A.S.A. 
1947, § 73-812. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. As to cumulative 
nature of Acts 1907, No. 149, see Publish- 
er’s Notes to § 23-12-607. 


CASE NOTES 


Constitutionality. 
This section was not invalid because it 
made each day of failure or refusal to 


comply a separate offense. St. Louis, Iron 
Mountain & S. Ry. v. State, 99 Ark. 1, 136 
S.W. 938 (1911). 
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Cited: St. Louis & S.F-.R.R. v. State, 
120 Ark. 182, 179 S.W. 342 (1915). 


23-12-610. Petitions to establish, reestablish, or enlarge service. 


A petition for establishment, reestablishment, or enlargement of 
railroad train service, spurs, sidetracks, and platforms shall be signed 
by at least twenty-five (25) qualified electors residing in the territory 


sought to be affected. 


History. Acts 1907, No. 149, § 1, p. 
356; 1907, No. 338, § 1, p. 821; C. & M. 
Dig., § 1638; Pope’s Dig., § 1959; Acts 
1961, No. 203, § 1;A.S.A. 1947, § 73-809. 


Publisher’s Notes. As to cumulative 
nature of Acts 1907, No. 149, see Publish- 
er’s Notes to § 23-12-607. 


CASE NOTES 


Commission’s Authority. 

A petition emanating from at least 15 
bona fide citizens residing in the territory 
sought to be affected, setting forth that 
they desire the establishment of a depot or 
station, or a discontinuance thereof at one 
point and a relocation of the same upon 
the right-of-way of any railway in the 


authority to act in the premises, whether 
the depot or station is precisely desig- 
nated and defined or not. St. Louis, Iron 
Mountain & S. Ry. v. Bellamy, 113 Ark. 
384, 169 S.W. 322 (1914) (decision prior to 
1961 amendment). 

Cited: St. Louis & S.F-.R.R. v. State, 
120 Ark. 182, 179 S.W. 342 (1915). 


state, is sufficient to give the commission 


23-12-611. Discontinuance, dualization, or modification of 
agency station — Petitions to reestablish. 


(a) Any railroad operating in this state may file with the Arkansas 
State Highway and Transportation Department a notice of discontinu- 
ance, dualization, or modification of any of its agency stations together 
with a statement certified by a proper officer of the railroad to the effect 
that the agency station had been operating at a financial loss according 
to standard accounting procedures for not less than one (1) year 
immediately preceding, or that operating economies would result 
consistent with public convenience and necessity. 

(b) The agency station may be closed or modified ninety (90) days 
after the date of filing of the notice of discontinuance, dualization, or 
modification unless a petition for the reestablishment of the discontin- 
ued, dualized, or modified agency station, signed by at least twenty-five 
(25) qualified electors residing in the city, town, or political subdivision 
where the agency station is located, is filed with the department within 
sixty (60) days after the date of filing of the notice. 

(c) The department is authorized, empowered, and required to hear 
and consider all petitions for the reestablishment of any agency station 
discontinued, dualized, or modified by the railroad under authority of 
this section. The hearing shall be held within sixty (60) days following 
filing of the petition for reestablishment and following thirty (30) days’ 
written notice of the hearing to the railroad and petitioners. 


. 
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(d) In determining whether an agency station should be discontin- 
ued, dualized, or modified, the standard to be employed is whether the 
railroad has operated the agency station at a financial loss according to 
standard accounting procedures for not less than one (1) year immedi- 
ately preceding the filing of the notice of discontinuance, dualization, or 
modification, or whether operating economies would result therefrom. 


History. Acts 1907, No. 149, § 1, p. 
856; 1907, No. 338, § 1, p. 821; C. & M. 
Dig., § 1638; Pope’s Dig., § 1959; Acts 
1961, No. 203, § 1;A.S.A. 1947, § 73-809. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 


ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. As to cumulative 
nature of Acts 1907, No. 149, see Publish- 
er’s Notes to § 23-12-607. 


CASE NOTES 


ANALYSIS 


In General. 

Commission’s Authority. 
Economies of Operation. 
Operation at Loss. 

Operation at Profit. 

Petition. 

Standard Accounting Procedures. 
Unauthorized Discontinuance. 


In General. 

This section, which gives the Arkansas 
Highway and Transportation Commission 
the authority to regulate agency station 
closings, is preempted by the ICC Termi- 
nation Act of 1995. 25 Residents v. Arkan- 
sas Hwy. & Transp. Comm’n, 330 Ark. 
396, 954 S.W.2d 242 (1997). 


Commission’s Authority. 

A petition emanating from at least 15 
bona fide citizens residing in the territory 
sought to be affected, setting forth that 
they desire the establishment of a depot or 
station, or a discontinuance thereof at one 
point and a relocation of the same upon 
the right-of-way of any railway in the 
state, is sufficient to give the commission 


authority to act in the premises, whether 
the depot or station is precisely desig- 
nated and defined or not. St. Louis, [ron 
Mountain & S. Ry. v. Bellamy, 113 Ark. 
384, 169 S.W. 322 (1914) (decision prior to 
1961 amendment). 


Economies of Operation. 

Where the applicant shows only the cost 
of operating the station to be closed with- 
out evidence of either the income of such 
station or the cost of performing the op- 
erations of that station elsewhere, the 
commission’s determination that the ap- 
plicant failed to prove any economies from 
the proposed closing is justified. St. Louis 
Sw. Ry. v. Arkansas Commerce Comm’n, 
247 Ark. 1044, 449 S.W.2d 198 (1970). 

Evidence sufficient to find that the dis- 
continuance of an agency station resulted 
in economies of operation consistent with 
public convenience and necessity. Cara- 
way v. Arkansas Commerce Comm’n, 248 
Ark. 765, 453 S.W.2d 722 (1970). 

Testimony fully supported the commis- 
sion’s findings that operating economies 
did not outweigh the inconvenience which 
would result from the closing of the sta- 
tion. Kansas City 8S. Ry. v. Arkansas 
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Transp. Comm’n, 278 Ark. 353, 645 
S.W.2d 944 (1983). 


Operation at Loss. 

A railroad was authorized to discon- 
tinue an agency station when a computa- 
tion based upon standard railroad ac- 
counting procedure showed that the 
station had operated at a loss for one year 
preceding the filing of the notice of discon- 
tinuance. Caraway v. Arkansas Commerce 
Comm'n, 248 Ark. 765, 453 S.W.2d 722 
(1970). 


Operation at Profit. 

The fact that a station is being operated 
at a profit does not preclude the meeting 
of the requirements of this section for 
closing it. St. Louis Sw. Ry. v. Arkansas 
Commerce Comm’n, 247 Ark. 1044, 449 
S.W.2d 198 (1970). 


Petition. 

Railroad may apply for permission to 
discontinue ticket agency without obtain- 
ing a petition signed by 15 bona fide 
citizens residing in the territory affected. 
Kansas City S. Ry. v. Arkansas R.R. 
Comm'n, 175 Ark. 425, 299 S.W. 761 
(1927) (decision prior to 1961 amend- 
ment). 


Standard Accounting Procedures. 

In a hearing on the proposed closing of a 
railroad agency station, testimony that 
the method of allocating revenues to the 
station and apportioning indirect ex- 
penses according to such revenues to de- 
termine operational gain or loss was stan- 
dard procedure used many times by the 
railroad in presenting its exhibits on sta- 
tion closings in the state was not evidence 
that such allocation and determination 
were standard accounting procedures. 
Chicago, Rock Island & Pac. R.R. v. Ar- 
kansas Commerce Comm’n, 243 Ark. 661, 
420 S.W.2d 917 (1967). ; 

Uncontradicted testimony of the rail- 
road’s witness that the allocation of 50% 
of revenue to origin and destination sta- 
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tions and the allocation of system ex- 
penses used by the railroad were standard 
railway accounting procedure was suffi- 
cient to sustain a finding that the railroad 
used standard accounting procedure. Ar- 
kansas Commerce Comm’n v. Kansas City 
S. Ry., 244 Ark. 912, 428 S.W.2d 83 (1968). 


Unauthorized Discontinuance. 

The removal of a railroad spur by a 
railroad company without the consent of 
the Arkansas Transportation Commission 
violated this section and § 23-12-607. 
Moreover, there was no burden on the 
spur user to show that the services should 
again be made available to the public 
before the commission could require the 
railroad to replace the spur. Missouri Pac. 
R.R. v. Ritchie Grocer Co., 274 Ark. 437, 
625 S.W.2d 531 (1981). 

Even where both customers of a rail- 
road spur have either closed or abandoned 
their warehouses before the railroad re- 
moved the spur, the railroad’s actions 
were illegal in the absence of a petition, 
hearing and specific findings on the exact 
issue. Missouri Pac. R.R. v. Ritchie Grocer 
Co., 274 Ark. 437, 625 S.W.2d 531 (1981). 

Where a railroad removes a railroad 
spur without complying with the require- 
ments of § 23-12-607, but a spur customer 
has not demonstrated any economic loss, 
the Arkansas Transportation Commission 
is not required to order the spur restored 
pending a hearing and decision on the 
necessity of removing the spur, since eco- 
nomic waste would result if the commis- 
sion later granted the petition to discon- 
tinue the spur. Missouri Pac. R.R. v. 
Ritchie Grocer Co., 274 Ark. 437, 625 
S.W.2d 531 (1981). 

Cited: St. Louis & S.F.R.R. v. State, 
120 Ark. 182, 179 S.W. 342 (1915); Arkan- 
sas Commerce Comm'n vy. St. Louis Sw. 
Ry., 247 Ark. 1032, 448 S.W.2d 950 (1970); 
Acme Brick Co. v. Missouri Pac. R.R., 307 
Ark. 363, 821 S.W.2d 7 (1991); Potlatch 
Corp. v. Arkansas City Sch. Dist., 311 Ark. 
145, 842 S.W.2d 32 (1992). 


23-12-612. Abandonment of operations without authority — 
Stockholders to offer stock for sale — Penalty — 


Enforcement. 


(a) When any railroad corporation organized under the laws of 
Arkansas and operating properties within the State of Arkansas 
abandons such operations for a period of thirty (30) days or more 
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without specific authority from the regulatory bodies having jurisdic- 
tion thereof, the stockholders of the corporation shall offer for sale their 
stock in the railroad corporation within sixty (60) days of the abandon- 
ment. The offer shall be open for not fewer than one hundred twenty 
(120) days thereafter and shall be to any person, firm, or corporation at 
a price not exceeding the net investment of the stockholders of the 
corporation in the stock at the time of the abandonment or the fair net 
salvage value of the properties owned by the corporation at the time of 
the abandonment, whichever is less. 

(b) Any stockholder of any such corporation who violates the terms of 
this section shall be fined in the sum of not less than five hundred 
dollars ($500) and not more than five thousand dollars ($5,000). Each 
day of such a violation shall constitute a separate offense. 

(c) The Attorney General shall have authority to enforce this section 
in the name of the State of Arkansas by appropriate proceedings in any 
court of competent jurisdiction. 


History. Acts 1947, No. 89, § 1; A.S.A. 
1947, § 73-813. 


23-12-613. Receiver appointed upon attempt to abandon. 


(a) If any railroad corporation, manager, or receiver shall attempt to 
abandon any railroad, or part thereof, by failing to operate its trains, or 
to resume operation of its trains over its railroad, or part thereof, if the 
operation of trains has been abandoned, the Arkansas State Highway 
and Transportation Department shall report the attempted abandon- 
ment to the Attorney General. 

(b) The Attorney General shall, at once, file a suit in behalf of the 
state against that railroad corporation, manager, or receiver in the 
Pulaski County Circuit Court, or of any county through which the 
railroad passes. Suit shall be filed for the purpose of determining 
whether the corporation has abused its rights and privileges as a 
common carrier and granted by the State of Arkansas. 

(c)(1) If the court determines that the corporation, manager, or 
receiver has so failed or refused to carry out its obligations as a common 
carrier, then the court shall appoint a receiver for the purpose of 
operating the railroad and providing the service to the public. 

(2) The receiver shall have no connection directly or indirectly with 
the railroad corporation, manager, or receiver prior to the time of his or 
her appointment, but he or she shall be a good business person and 
qualified to perform the duties of the receiver. 

(d) The receiver shall collect freight and passenger rates as pre- 
scribed by law and shall do and perform any and all things necessary in 
the operation of the trains over the road and shall report to the court at 
such times as the court may direct. 


History. Acts 1947, No. 90, § 1; A.S.A. A.C.R.C. Notes. Pursuant to Acts 1989 
1947, § 73-814. (1st Ex. Sess.), No. 153, § 2, references in 
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this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-12-614. Posting information regarding National Human 
Trafficking Resource Center Hotline. 


A passenger train station governed by this subchapter shall post 
information about the National Human Trafficking Resource Center 
Hotline as required under § 12-19-102. 


History. Acts 2013, No. 1157, § 9. 


SUBCHAPTER 7 — Po.Licinc TRAINS 


SECTION. 

23-12-701. Railroad police — Purpose — 
Appointment. 

23-12-702. Railroad police — Oath and 
bonds. 

23-12-703. Railroad police — Powers. 

23-12-704. Railroad police — Jailing of 
persons arrested. 

23-12-705. Railroad police — Identifica- 


tion. 


Cross References. Law enforcement 
officers, training and standards, § 12-9- 
101 et seq. 

Effective Dates. Acts 1909, No. 44, 
§ 4: effective on passage. | 

Acts 1973, No. 57, § 8: Feb. 6, 1973. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly of the State of Arkansas that there 
is a shortage of qualified law enforcement 
officers in this State; that the protection of 
passengers and employees of railroad 


SECTION. 

23-12-706. Railroad police — Compensa- 
tion. 

23-12-707. Railroad police — Termina- 
tion of powers. 

23-12-708. Drinking or drunkenness in 
public places — Arrests by 
railroad conductors. 


companies and their property is a para- 
mount interest of the citizens of this 
State; that the appointment of railroad 
policemen would help alleviate the short- 
age of law enforcement officials and would 
aid in the protection of the lives and 
property of the people of this State. There- 
fore, an emergency is hereby declared to 
exist, and this Act, being necessary for the 
preservation of the public peace, health, 
and safety, shall be in effect from the date 
of its passage and approval.” 


RESEARCH REFERENCES 


ALR. Validity and construction of stat- 
ute or ordinance specifically criminalizing 


passenger misconduct on public transpor- 
tation. 78 A.L.R.4th 1127. 


383 OPERATION AND MAINTENANCE OF RAILROADS = 23-12-704 


23-12-701. Railroad police — Purpose — Appointment. 


Any railroad company or corporation owning or operating a railroad 
in this state may appoint one (1) or more persons to be designated by 
the railroad company as a railroad police officer to aid and supplement 
the law enforcement agencies of this state in the protection of the 
persons and property of railroad passengers and employees and in the 
protection of railroad property. The appointment of any such person as 
a railroad police officer shall be subject to the approval of the Governor 
of this state. 


History. Acts 1973, No. 57, § 1; A.S.A. 
1947, § 73-634. 


23-12-702. Railroad police — Oath and bonds. 


Before entering into the performance of his or her duties, every 
railroad police officer appointed shall take and subscribe an oath of 
office and enter into a surety bond in the sum of one thousand dollars 
($1,000), payable to the State of Arkansas, conditioned for the faithful 
performance of his or her duties. The oath of office and the bond, with 
a copy of the commission, shall be filed with the Secretary of State. 


History. Acts 1973, No. 57, § 2; A.S.A. 
PU479) 13-GaD. 


23-12-703. Railroad police — Powers. 


Each police officer shall have and exercise throughout the State of 
Arkansas the power to make arrests for the violation of any law on the 
property of the company, and to arrest persons, whether on or off the 
company’s property, for the violation of any law on the company’s 
property, under the same conditions under which deputy sheriffs or 
other peace officers may by law make arrests and shall have the 
authority to carry weapons for the reasonable purposes of the office of 
railroad police officer. 


History. Acts 1973, No. 57, § 3; A.S.A. 
1947, § 73-636. 


23-12-704. Railroad police — Jailing of persons arrested. 


The keepers of jails in any county or municipality wherein a violation 
of the law occurs for which any arrest is made shall receive all persons 
arrested by railroad police officers, and persons so arrested shall have 
the same status as prisoners arrested by any other police officer. 


History. Acts 1973, No. 57, § 3; A.S.A. 
1947, § 73-636. 
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23-12-705. Railroad police — Identification. 


When on duty, every railroad police officer appointed shall have in his 
or her possession a badge and identification card identifying him or her 
as a member of the police department of the railroad company for which 
he or she is appointed. He or she shall exhibit the badge or identifica- 
tion card on demand and before making an arrest. 


History. Acts 1973, No. 57, § 4; A.S.A. 
1947, § 73-637. 


23-12-706. Railroad police — Compensation. 


The compensation for railroad police officers shall be paid by the 
company for which they are respectively appointed. 


History. Acts 1973, No. 57, § 5; A.S.A. 
1947, § 73-638. 


23-12-707. Railroad police — Termination of powers. 


When a company no longer requires the services of a railroad police 
officer, it shall file a notice to that effect with the Secretary of State. 
Thereupon, the powers of the police officer shall terminate. 


History. Acts 1973, No. 57, § 6; A.S.A. 
1947, § 73-639. 


23-12-708. Drinking or drunkenness in public places — Arrests 
by railroad conductors. 


(a)(1) Every railroad conductor is authorized and empowered to 
exercise, in every county in this state through which the train in the 
charge of the conductor passes, all his or her common law and statutory 
powers for the purpose of enforcing the provisions of § 5-71-212, and to 
arrest offenders against any such provisions. In so doing, they shall be 
considered as acting for the state and not as employees of the railroad 
company. 

(2) Arrests for offenses against such provisions may be made by the 
conductor without warrant. Persons so arrested shall be delivered by 
him or her to some justice of the peace, district court judge, sheriff, 
constable, or police officer at some station or place within the county in 
which the offense was committed, for trial as provided by law. 

(3) If the train has passed from the county in which the offense was 
committed and for which the arrest shall have been made, then the 
conductor shall deliver the person so arrested to some officer of another 
county, and he or she shall be held and delivered to some officer of the 
county in which the offense was committed to be there held for trial as 
provided by law. 

(4) When any railroad conductor, who is actually engaged in the 
discharge of his or her duty, makes a legal arrest under the provisions 
of this subsection, then and in that case the railroad company employ- 
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ing him or her shall not be liable for damages to the persons for the 
arrest. 

(b) All conductors on trains running in this state are authorized and 
empowered to act in the capacity of peace officers on their respective 
trains in this state for the specific purpose only to arrest any and all 
persons on their respective trains that they find to be drunk or in an 
intoxicated condition and deliver those persons, together with the 
names of two (2) witnesses who are not railroad employees, to some 
peace officer at first available opportunity. The conductor is authorized 
and empowered to deputize any person or persons present to assist him 


or her in the performance of this duty. 


History. Acts 1909, No. 44, § 3, p. 99; 
C. & M. Dig., §§ 946, 3358; Acts 1935, No. 


108, § 11; Pope’s Dig., §§ 1150, 4206, 
14144; A.S.A. 1947, §§ 48-944, 73-1214. 


RESEARCH REFERENCES 


Ark. L. Rev. Torts — Unprivileged Ar- 
rest as a Basis for False Imprisonment 
Action, 3 Ark. L. Rev. 485. 


CASE NOTES 


ANALYSIS 


Liability for Arrest. 
Liability for Failure to Arrest. 


Liability for Arrest. 

A railway company is not liable for the 
arrest of a sober passenger if the conduc- 
tor honestly believed that he was drunk. 
St. Louis, Iron Mountain & S. Ry. v. Hud- 
son, 95 Ark. 506, 130 S.W. 534 (1910); St. 
Louis, Iron Mountain & S. Ry. v. Waters, 
HOS 7Ark. 619, 152 S:W. 137 (1912); St. 


Louis, Iron Mountain & S. Ry. v. Vaughan, 
122 Ark. 436, 183 S.W. 980 (1916). 


Liability for Failure to Arrest. 

It is the duty of the conductor of a train 
to arrest and hand over to a peace officer 
drunken passengers on his train and 
where he fails to do so, the carrier will be 
liable in damages for an injury sustained 
by a fellow passenger in consequence 
thereof. Butler County R.R. v. Exum, 124 
Ark. 229, 187 S.W. 329 (1916). 


SUBCHAPTER 8 — OFFENSES RELATING TO RAILROADS 


SECTION. 

23-12-801. [Repealed.] 

23-12-802. Trespassers boarding trains. 

23-12-803. [Repealed.] 

23-12-804. Discharge of firearms or 
throwing objects at rail- 
road or street car. 


Effective Dates. Acts 1868, No. 71, 
§ 45: effective on passage. 

Acts 1875, No. 45, § 4: effective on pas- 
sage. 


SECTION. 

23-12-805. Willful interference with rail- 
roads — Damages. 

23-12-806. [Repealed.] 

23-12-807. Engineer or conductor intoxi- 
cated. 


Acts 1893, No. 77, § 2: effective on pas- 
sage. 

Acts 1905, No. 191, § 2: effective on 
passage. 
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Acts 1939, No. 55, § 1(n part): effective 
on passage. 


RESEARCH REFERENCES 


ALR. Validity and construction of stat- 
ute or ordinance specifically criminalizing 
passenger misconduct on public transpor- 
tation. 78 A.L.R.4th 1127. 


C.J.S. 75 C.J.S., Railroads, § 1277 et 
seq. 


23-12-801. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning improper language in waiting 
rooms or cars, was repealed by Acts 2005, 
No. 1994, § 570. The section was derived 


from Acts 1891, No. 17, § 5, p. 15; C. & M. 
Dig., § 965; Pope’s Dig., § 1169; A.S.A. 
1947, § 73-1103; 


23-12-802. Trespassers boarding trains. 


Any person who shall board any passenger, freight, or other railway 
train, whether moving or standing still, for any purpose and without 
good faith intending to become a passenger thereon and with no lawful 
business thereon and with intent to obtain a free ride on the train, 
however short the distance, without the consent of the person or 
persons in charge thereof shall be deemed guilty of a misdemeanor. 
Upon conviction thereof that person shall be punished by a fine of not 
less than one dollar ($1.00) nor more than ten dollars ($10.00). 
However, no person shall be so arrested except at the request of an 
agent or employee of the railroad company. 


History. Acts 1905, No. 191, § 1, p. § 11170; Acts 1939, No. 55, § 1; A.S.A. 


489; C. & M. Dig., § 8592; Pope’s Dig., 
23-12-803. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning use of track as highway, was re- 
pealed by Acts 2005, No. 1994, § 571. The 


1947, § 73-1104. 


45, § 3p. 121: GC. & M, Dig 8 8596) 
Pope’s Dig., § 11174; A.S.A. 1947, § 73- 
1109. 


section was derived from Acts 1875, No. 


23-12-804. Discharge of firearms or throwing objects at railroad 
or street car. 


If any person wantonly, maliciously, or mischievously discharges 
firearms or throws stones, sticks, clubs, or other missiles at, into, or 
against any locomotive, railroad car, or street car on any railroad, he or 
she shall be guilty of a misdemeanor. On conviction the person shall be 
punished by a fine of not less than twenty-five dollars ($25.00) nor more 
than two hundred fifty dollars ($250) or by imprisonment in the county 
jail for not more than three (3) months, or by both a fine and 
imprisonment. 
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History. Acts 1893, No. 77, § 1, p. 144; 
cee M. Dig... $ 8597; Pope’s — Dig., 
§ 11175; A.S.A. 1947, § 73-1110. 


23-12-805. Willful interference with railroads — Damages. 


(a) If any person shall willfully do or cause to be done any act 
whatever, whereby any building, construction, or work of any railroad 
corporation in this state, or any engine, machine, structure, or any 
matter or thing appertaining to the corporation shall be stopped, 
obstructed, injured, impaired, weakened, or destroyed, the persons so 
offending shall be guilty of a misdemeanor and shall forfeit and pay to 
the corporation so injured, etc., treble the amount of damages sustained 
by means of such an offense. 

(b) All penalties imposed by this section may be sued for by the 
prosecuting attorney and in the name of the people of the State of 


Arkansas in any court of this state having competent jurisdiction. 


History. Acts 1868, No. 71, §§ 37, 38, p. 
290; C. & M. Dig., §§ 8576, 8593; Pope’s 


Dig., §§ 11154, 11171; A.S.A. 1947, §§ 73- 
1105, 73-1106. 


CASE NOTES 


ANALYSIS 


Nature of Proceeding. 
Picket Lines. 


Nature of Proceeding. 

Action to recover penalty is a civil pro- 
ceeding. Midland Valley R.R. v. State, 102 
Ark. 431, 144 S.W. 915 (1912). 


Picket Lines. 
This section is aimed at physical ob- 
structions or other conduct endangering 


23-12-806. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning animals killed on railroad and the 
penalty for disposition of carcass without 
notice, was repealed by Acts 2005, No. 


lives or property and is not applicable to a 
picket line by railroad track leading to 
struck plant, which picket line the rail- 
road employees refused to cross. Missouri 
Pac. R.R. v. United Brick & Clay Workers 
Union Local No. 602, 218 Ark. 707, 238 
S.W.2d 945 (1951). 

Cited: State v. Kansas City, Springfield 
& Memphis R.R., 54 Ark. 546, 16 S.W. 567 
(1891), 


1994, § 572. The section was derived from 
Acts 1961 (1st Ex. Sess.), No. 61, § 15; 
A.S.A. 1947, § 73-1102. 


23-12-807. Engineer or conductor intoxicated. 


While in charge of a locomotive engine running upon any railroad in 
this state or while acting as the conductor of any cars on any railroad in 
this state, if any person shall be intoxicated, he or she shall be deemed 
guilty of a misdemeanor and punished accordingly. 


History. Acts 1868, No. 71, § 36, p. 
290; C. & M. Dig., § 8590; Pope’s Dig., 
§ 11168; A.S.A. 1947, § 73-1101. 
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CASE NOTES 


Cited: Fordyce v. Nix, 58 Ark. 136, 23 
S.W. 967 (1893). 
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SUBCHAPTER 9 — LIABILITY FOR INJURIES 


SECTION. 
23-12-901. 
23-12-902. 


Legislative intent. 

Liability for injury to persons 
or property generally. 

Parties to actions for personal 
injuries. 

Personal injury, property 
damage, or death — Con- 
tributory negligence no 
complete defense. 

Service of process upon agent 
of railroad company. 

Levy and sale of railroad prop- 
erty under execution. 

Duty of persons running 
trains to keep lookout — 
Contributory negligence 


23-12-9083. 


23-12-904. 


23-12-905. 
23-12-906. 


23-12-907. 


Effective Dates. Acts 1911, No. 284, 
§ 2: effective on passage. 

Acts 1961 (1st Ex. Sess.), No. 61, § 18: 
Sept. 14, 1961. Emergency clause pro- 
vided: “It has been determined by the 
General Assembly that considerable con- 
fusion exists with respect to the defense of 
contributory negligence in this State, and 
with respect to the duties of railroads in 
this State regarding persons and property 
on the tracks of such railroads; that such 
confusion must be clarified immediately 
in order that justice may be properly ad- 
ministered in this State; and that only by 
the immediate passage of this Act may 
such confusion be clarified. Therefore an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 





SECTION. 
no bar to recovery of dam- 
ages. 

23-12-908. Killing or injuring livestock — 
Notice — Damages recov- 
erable on failure to adver- 
tise. 

23-12-909. Killing or injuring livestock — 
Actions. 

23-12-910. Killing or injuring livestock — 
Prima facie evidence — 
Burden of proof. 

23-12-911. [Repealed.] 

23-12-912. Killing or injuring livestock — 
Arbitration. 

23-12-913. Liability for fires. 


and safety shall take effect and be in force 
from and after the date of its passage and 
approval.” 

Acts 1961 (1st Ex. Sess.), No. 62, § 4: 
Sept. 14, 1961. Emergency clause pro- 
vided: “It is hereby ascertained and de- 
clared by the General Assembly of the 
State of Arkansas that there is a lack of 
uniformity in the application of the de- 
fense of contributory negligence in certain 
causes of action in this State so that much 
confusion arises in the trial thereof and, 
accordingly, an emergency is declared to 
exist, and this Act being necessary for the 
immediate preservation of the public 
peace, health and safety, shall take effect 
and be in full force from and after the date 
of its passage and approval.” 


RESEARCH REFERENCES 


ALR. Motor carrier’s liability for per- 
sonal injury or death of passenger caused 
by debris, litter, or other foreign object on 
floor or seat of vehicle. 1 A.L.R.4th 1249. 

Width or design of lateral space be- 
tween passenger loading platform and car 
entrance affecting carrier’s liability to 
passenger for injuries incurred from fall- 


ing into space. 28 A.L.R.4th 748. 

Carrier’s public duty exception to abso- 
lute or strict liability arising out of car- 
riage of hazardous’ substances. 31 
A.L.R.4th 658. 

Liability of land carrier to passenger 
who becomes victim of third party’s as- 
sault on or about carrier’s vehicle or prem- 
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ises. 34 A.L.R.4th 1054. 

Seating, equipment and devices directly 
relating to passengers’ standing or seating 
safety in land carriers. 35 A.L.R.4th 1050. 

Liability of land carrier to passenger 
who becomes victim of another passen- 
ger’s assault. 43 A.L.R.4th 189. 

Liability for failure to reduce vegetation 
obscuring view at railroad crossing or at 
street or highway intersection. 66 
A.L.R.4th 885. 

Coverage under all-risk insurance. 30 
A.L.R.5th 170. 


23-12-901. Legislative intent. 
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Recovery of punitive damages for inju- 
ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 
stances. 39 A.L.R.5th 763. 

Employer’s liability to employee or 
agent for injury or death resulting from 
assault or criminal attack by third person. 
40 A.L.R.5th 1. 

Am. Jur. 65 Am. Jur. 2d, Railroads, 
§ 215 et seq. 

C.J.S. 74 C.J.S., Railroads, § 829 et 
seq. 

75 C.J.S., Railroads, § 959 et seq. 


It is the intent and purpose of this section and §§ 23-12-902 — 
23-12-910 and 23-12-912 to reenact those provisions of law relating to 
railroads which were repealed by Acts 1961, No. 170 [repealed], and to 
place railroads on an equal basis with other persons, firms, and 
corporations with respect to comparative negligence. 


History. Acts 1961 (1st Ex. Sess.), No. 
61,§ 16; A.S.A. 1947, § 73-1102n. 


CASE NOTES 


Cited: Wood v. Minnesota Mining & 
Mfg. Co., 112 F.3d 306 (8th Cir. 1997). 


23-12-9002. Liability for injury to persons or property generally. 


All railroads which are built and operated in whole or in part of this 
state shall be responsible for all damages to persons and property done 
or caused by the running of trains in this state. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 3; A.S.A. 1947, § 73-1001. 


CASE NOTES 
ANALYSIS Standard of Care. 
Trains. 

Applicability. Applicability. 
Damages. ; Former similar section did not apply to 
Injuries Caused by Running of Train. street railways. Little Rock Ry. & Elec. Co. 
Instructions. v. Newman, 77 Ark. 599, 92 S.W. 864 
Negligence. (1906); Geren v. St. Louis, Iron Mountain 
—Presumption. & 8S. Ry., 99 Ark. 226, 137 S.W. 1100 (1911) 
—Rebuttal of Presumption. (preceding decisions under prior law). 
Passengers. In an action brought under the Federal 
Pleading. Employer’s Liability Act, former similar 


Property. section had no application. St. Louis-S.F. 
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Ry. v. Smith, 179 Ark. 1015, 19 S.W.2d 
1102 (1929) (decision under prior law). 

This section does not apply to buses. 
Hot Springs St. Ry. v. Jones, 234 Ark. 693, 
354 S.W.2d 278 (1962). 


Damages. 

For discussion of the measure of dam- 
ages, see Little Rock & Fort Smith Ry. v. 
Barker, 33 Ark. 350 (1878); St. Louis, Iron 
Mountain & S.R.R. v. Cantrell, 37 Ark. 
519 (1881) (preceding decisions under 
prior law). 


Injuries Caused by Running of Train. 

The presumption of negligence which 
arises upon proof of an injury caused by 
the running of trains does not apply where 
a person was scalded by one of the train- 
men engaged in wetting coal in the tender 
while the train was standing still. St. 
Louis & S.F.R.R. v. Cooksey, 70 Ark. 481, 
69 S.W. 259 (1902) (decision under prior 
law). 

Permitting steam to escape while start- 
ing or preparing to start a train resulting 
in injury is an act of running the train. St. 
Louis-S.F. Ry. v. Young, 175 Ark. 487, 299 
S.W. 750 (1927) (decision under prior law). 

A railroad’s negligence in operating a 
train which caused injury to a person in 
an automobile exercising ordinary care 
creates liability, although the train did not 
strike the motor vehicle and injury was 
caused by swerving of vehicle to avoid 
train. Missouri Pac. R.R. v. Watt, 186 Ark. 
86, 52 S.W.2d 634 (1932) (decision under 
prior law). 

Loss of an eye caused by a hot cinder 
thrown from a passing locomotive was an 
injury by the operation of a train within 
the meaning of this section and railroad 
company has burden to show that it was 
not negligent. Missouri Pac. R.R. v. Rance, 
192 Ark. 532, 93 S.W.2d 317 (1936) (deci- 
sion under prior law). 

If an injury is shown by the evidence to 
have been caused by the running of the 
train, a presumption arises that it was 
caused by the negligence of the railroad 
company, but before this presumption can 
be indulged there must be some evidence 
that the injury was caused by the opera- 
tion of the train and absent such evidence, 
either direct or circumstantial, railroad 
company is entitled to a directed verdict. 
Lowden v. Scott, 192 Ark. 887, 95 S.W.2d 
630 (1936) (decision under prior law). 
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Instructions. 

For cases discussing instructions in 
cases involving injuries caused by running 
of trains, see Little Rock & Fort Smith Ry. 
v. Blewitt, 65 Ark. 235, 45 S.W. 548 (1898); 
Arkansas & La. Ry. v. Sanders, 69 Ark. 
619, 65 S.W. 428 (1901); Missouri Pac. 
R.R. v. Henry, 168 Ark. 146, 269 S.W. 51 
(1925); Nelson v. Missouri Pac. R.R., 172 
Ark. 1053, 292 S.W. 120 (1927); Hovley v. 
St. Louis-S.F. Ry., 193 Ark. 580, 102 
S.W.2d 845 (1937); Missouri Pac. R.R. v. 
Beard, 198 Ark. 346, 128 S.W.2d 697 
(1939); Missouri Pac. R.R. v. Ross, 199 
Ark. 182, 133 S.W.2d 29 (1939); St. Louis- 
S.F. Ry. v. Mangum, 199 Ark. 767, 136 
S.W.2d 158 (1940); St. Louis-S.F. Ry. v. 
Hovley, 199 Ark. 853, 187 S.W.2d 231 
(1940); Missouri Pac. R.R. v. Miller, 200 
Ark. 414, 139 S.W.2d 248 (1940) (preced- 
ing decisions under prior law); Missouri 
Pac. R.R. v. Boley, 251 Ark. 964, 477 
S.W.2d 468 (1972). 


Negligence. 

A railway company is liable where, by 
needlessly and negligently blowing its 
whistle in a city, it so frightened a horse 
that he ran away and injured his driver. 
Weil v. St. Louis Sw. Ry., 64 Ark. 535, 43 
S.W. 967 (1898) (decision under prior law). 

Where a mule, frightened by the ap- 
proach of a train, ran into a culvert and 
was injured by a fall, the trainmen were 
not negligent in failing to stop the train 
before the injury occurred if they could not 
have foreseen, as a natural and probable 
consequence of not stopping, that the 
mule would have attempted to go on the 
trestle and be injured. St. Louis, Iron 
Mountain & S. Ry. v. Bragg, 66 Ark. 248, 
50 S.W. 273 (1899) (decision under prior 
law). 

Although it was proved that the engi- 
neer was keeping a careful lookout and 
that the animal came upon the track from 
behind a box car too close to the engine for 
him to check the train, where there was 
also evidence that at the time of the kill- 
ing, the train was running through a 
populous town at a high and unusual rate 
of speed and that it had approached 
within 80 rods of a street crossing without 
having given either of the statutory sig- 
nals, it was error to direct verdict for 
defendant. Ford v. St. Louis, Iron Moun- 
tain & S. Ry., 66 Ark. 363, 50 S.W. 864 
(1899) (decision under prior law). 
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Evidence held sufficient to justify a find- 
ing that horse was injured through the 
negligence of the railway company. Little 
Rock & Fort Smith Ry. v. Wilson, 66 Ark. 
414, 50 S.W. 995 (1899) (decision under 
prior law). 

Plaintiffs in action against railroad for 
injuries and death resulting from collision 
at crossing are not required to establish 
by a preponderance of the evidence that 
the accident was wholly a result of defen- 
dant’s negligence. Missouri Pac. R.R. v. 
Creekmore, 193 Ark. 722, 102 S.W.2d 553 
(1937) (decision under prior law). 

Fact that truck was damaged by opera- 
tion of train and lack of proof of negligence 
of its owner does not render the railroad 
company absolutely liable under the pro- 
visions of this statute where railroad pre- 
sented evidence of lack of negligence on its 
part. Crain v. St. Louis-S.F. Ry., 206 Ark. 
465, 176 S.W.2d 145 (1943) (decision un- 
der prior law). 

Negligence of railroad based on failure 
of engineer to apply brakes upon seeing 
cattle close to tracks was an issue for the 
jury. Chicago, Rock Island & Pac. R.R. v. 
Williams, 221 Ark. 404, 253 S.W.2d 349 
(1952) (decision under prior law). 


—Presumption. 

The killing or injury of animal being 
shown or admitted, the presumption is 
that it was done by the train and resulted 
from want of care, but this presumption 
may be repelled by proof. Little Rock & 
F.S.R.R. v. Payne, 33 Ark. 816 (1878); 
Little Rock & Fort Smith Ry. v. Henson, 39 
Ark. 413 (1882); Little Rock & Fort Smith 
Ry. v. Jones, 41 Ark. 157 (1883); St. Louis 
& S.F. Ry. v. Basham, 47 Ark. 321, 1 S.W. 
555 (1886) (decision under prior law). 

Prima facie evidence of negligence 
found. Little Rock & Fort Smith Ry. v. 
Miles, 40 Ark. 298 (1883); St. Louis, Iron 
Mountain & S. Ry. v. Neely, 63 Ark. 636, 40 
S.W. 130 (1897); Scullin v. Vining, 127 
Ark. 124, 191 S.W. 924 (1917); Batte v. St. 
Louis Sw. Ry., 131 Ark. 568, 199 S.W. 907 
(1917); Davis v. Parish, 160 Ark. 338, 254 
S.W. 837 (1923) (decision under prior law). 

Where dead or injured animal is found 
near railroad track, there was no legal 
presumption that it was killed or injured 
on the track or by a train. St. Louis & 8.F. 
Ry. v. Sageley, 56 Ark. 549, 20 S.W. 413 
(1892); St. Louis, Iron Mountain & S. Ry. 
v. Parks, 60 Ark. 187, 29 S.W. 464 (1895) 
(preceding decisions under prior law). 
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Where an injury is caused by the opera- 
tion of a train, a prima facie case of 
negligence is made out against the com- 
pany. Barringer v. St. Louis, Iron Moun- 
tain & S. Ry., 73 Ark. 548, 85 S.W. 94 
(1905); St. Louis, Iron Mountain & S. Ry. 
v. Evans, 80 Ark. 19, 96 S.W. 616 (1906); 
St. Louis, Iron Mountain & S. Ry. v. Stan- 
difer, 81 Ark. 275, 99 S.W. 81 (1907); St. 
Louis, Iron Mountain & S. Ry. v. Pitcock, 
82 Ark. 441, 101 S.W. 725 (1907); Kansas 
City S. Ry. v. Davis, 83 Ark. 217, 103 S.W. 
603 (1907); St. Louis, Iron Mountain & S. 
Ry. v. Briggs, 87 Ark. 581, 113 S.W. 644 
(1908); St. Louis, Iron Mountain & S. Ry. 
v. Fambro, 88 Ark. 12, 114 S.W. 230 (1908); 
St. Louis, Iron Mountain & S. Ry. v. Puck- 
ett, 88 Ark. 204, 114 S.W. 224 (1908); R.H. 
Oliver & Son v. Chicago, Rock Island & 
Pac. Ry., 89 Ark. 466, 117 S.W. 238 (1909); 
El] Dorado & Bastrop Ry. v. Knox, 90 Ark. 
1, 117 S.W. 779 (1909); St. Louis, Iron 
Mountain & S. Ry. v. Rhoden, 93 Ark. 29, 
123 S.W. 798 (1909); St. Louis, Iron Moun- 
tain & S. Ry. v. Pollock, 93 Ark. 240, 123 
S.W. 790 (1909); St. Louis & S.F.R.R. v. 
Carr, 94 Ark. 246, 126 S.W. 850 (1910); 
Chitwood v. St. Louis, Iron Mountain & S. 
Ry., 104 Ark. 38, 148 S.W. 278 (1912); 
Evins v. St. Louis & S.F.R.R., 104 Ark. 79, 
147 S.W. 452 (1912), superseded by stat- 
ute as stated in, Kansas City S. Ry. v. 
Beaty, 239 Ark. 187, 388 S.W.2d 79 (1965); 
St. Louis, Iron Mountain & S. Ry. v. Cham- 
berlain, 105 Ark. 180, 150 S.W. 157 (1912); 
St. Louis, Iron Mountain & S. Ry. v. Blay- 
lock, 117 Ark. 504, 175 S.W. 1170 (1915); 
Huckaby v. St. Louis, Iron Mountain & S. 
Ry., 119 Ark. 179, 177 S.W. 923 (1915); St. 
Louis, Iron Mountain & S. Ry. v. Bostic, 
121 Ark. 295, 180 S.W. 988 (1915); Meeks 
v. Graysonia, Nashville & Ashdown R.R., 
168 Ark. 966, 272 S.W. 360 (1925); Mis- 
sourl Pac. R.R. v. Foltz, 182 Ark. 941, 33 
S.W.2d 51 (1930); Jones v. Missouri Pac. 
R.R., 202 Ark. 333, 150 S.W.2d 742 (1941) 
(preceding decisions under prior law). 

Killing a dog by the operation of a train 
raises a presumption of negligence on the 
part of the railroad company. Nelson v. 
Missouri Pac. R.R., 160 Ark. 568, 255 S.W. 
10 (1923); Missouri Pac. R.R. v. Greene, 
177 Ark. 217, 6 S.W.2d 26 (1928) (preced- 
ing decisions under prior law). 

Where it is shown that an injury is 
caused by the operation of a train, negli- 
gence is presumed; but, after evidence is 
introduced, the jury must find according 


23-12-902 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


to the evidence and their verdict must be 
supported by the evidence. Missouri Pac. 
R.R. v. Overton, 194 Ark. 754, 199 S.W.2d 
435 (1937), overruled in part, Missouri 
Pac. R.R. v. Vaughan, 225 Ark. 848, 286 
S.W.2d 6 (1956) (decision under prior law). 


—Rebuttal of Presumption. 

Evidence sufficient to rebut presump- 
tion of negligence. Little Rock & Fort 
Smith Ry. v. Turner, 41 Ark. 161 (1883); 
Memphis & L.R. Ry. v. Shoecraft, 53 Ark. 
96, 13 S.W. 422 (1890); Kansas City, Fort 
Scott & Memphis Ry. v. King, 66 Ark. 439, 
51 S.W. 319 (1899); Davis v. Porter, 153 
Ark. 375, 240 S.W. 1077 (1922) (preceding 
decisions under prior law). 

In an action for stock killing where the 
plaintiff relied solely upon the statutory 
presumption of negligence from a killing 
on the defendant’s track, the jury may find 
for the plaintiff on such presumption, al- 
though the defendant’s engineer testified 
that the killing was unavoidable, if his 
testimony was improbable or inconsistent. 
St. Louis, Iron Mountain & S. Ry. v. Cham- 
bliss, 54 Ark. 214, 15 S.W. 469 (1891) 
(decision under prior law). 

Where, in an action against a railway 
company for killing a cow, the engineer 
testifies that the animal came upon the 
track on the fireman’s side and that, by 
reason of a curve in the track, the witness 
did not see it in time to avoid killing it, the 
railway company, to rebut the statutory 
presumption of negligence, must also 
show that the fireman was not guilty of 
negligence. St. Louis Sw. Ry. v. Russell, 64 
Ark. 236, 41 S.W. 807 (1897) (decision 
under prior law). 

Evidence sufficient to overcome prima 
facie case of negligence. St. Louis, Iron 
Mountain & S. Ry. v. Landers, 67 Ark. 514, 
55 S.W. 940 (1900) (decision under prior 
law). 

Evidence insufficient to overcome prima 
facie case of negligence. St. Louis Sw. Ry. 
v. Costello, 68 Ark. 32, 56 S.W. 270 (1900) 
(decision under prior law). 

Once the killing of an animal by a train 
is established there is a presumption that 
railroad is negligent which can only be 
overcome by testimony by the railroad 
that it was not negligent. Chicago, Rock 
Island & Pac. R.R. v. Williams, 221 Ark. 
404, 253 S.W.2d 349 (1952) (decision un- 
der prior law). 

Practice of continuing train at full speed 
after animals were sighted on the track 
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unless a full stop could be made before 
reaching animals did not as a matter of 
law absolve the railroad company from 
the presumption of negligence that arises 
from this section and the failure to mod- 
erate the train’s speed may be a basis for, 
or a factor supporting the view that the 
statutory presumption has not been indis- 
putably overcome. Kansas City S. Ry. v. 
Smith, 225 Ark. 587, 283 S.W.2d 860 
(1955) (decision under prior law). 

The statute was not to be taken literally 
for it merely created a presumption that 
the damage was done from want of care 
but that presumption could have been 
repelled by proof to the contrary. Missouri 
Pac. R.R. v. Boley, 251 Ark. 964, 477 
S.W.2d 468 (1972). 

When a passenger being carried on a 
train is injured without fault of his own, 
there is a legal presumption of negligence 
which carrier must remove by proof. 
George v. St. Louis, Iron Montain & S. Ry., 
34 Ark. 613 (1879) (decision under prior 
law). 

Proof that the plaintiffs dogs were 
killed by the defendant’s train raised a 
presumption of negligence and the burden 
was on the railroad company to show that 
it was guilty of no negligence. Missouri 
Pac. R.R. v. Chase, 180 Ark. 857, 23 
S.W.2d 256 (1930) (decision under prior 
law). 

Evidence that an injury was caused by 
the operation of a train makes a prima 
facie case of negligence against the com- 
pany operating the train and the burden 
is on the company to rebut this presump- 
tion. Davis v. Hareford, 156 Ark. 67, 245 
S.W. 833 (1922), cert. denied, 262 U.S. 
745,43 S. Ct. 521, 67. L. Ed. 1211 (1923); 
appeal dismissed, 265 U.S. 571, 44 S. Ct. 
458, 68 L. Ed. 1184 (1924); St. Louis-S.F. 
Ry. v. Cole, 181 Ark. 780, 27 S.W.2d 992 
(1930) (decision under prior law). 

When one is shown to have been injured 
by the operation of a train there is a 
presumption of negligence and the burden 
is then upon the railroad company to 
produce some evidence to the contrary, but 
such presumption cannot be considered by 
the jury as evidence after the railroad 
company produces evidence to the con- 
trary and the jury must then pass upon 
the question of negligence from all the 
evidence introduced. Missouri Pac. R.R. v. 
Dalby, 199 Ark. 49, 132 S.W.2d 646 (1939); 
Missouri Pac. R.R. v. Ross, 199 Ark. 182, 
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133 S.W.2d 29 (1939); St. Louis-S.F. Ry. v. 
Mangum, 199 Ark. 767, 136 S.W.2d 158 
(1940) (preceding decisions under prior 
law). 

In action for damages for injury re- 
ceived when hot cinder struck plaintiff in 
the eye while rightfully on railroad depot 
platform, burden was on railroad to over- 
come prima facie case of negligence made 
by plaintiff. Missouri Pac. R.R. v. Miller, 
200 Ark. 414, 139 S.W.2d 248 (1940) (de- 
cision under prior law). 

Evidence that passenger was injured 
while attempting to alight from train, by 
moving or jerking of the train, made a 
prima facie case of negligence and it then 
devolved upon the railroad company to 
show that it was not guilty of negligence 
and directed verdict for defendant at the 
conclusion of plaintiffs testimony was er- 
ror. Jones v. Missouri Pac. R.R., 202 Ark. 
333, 150 S.W.2d 742 (1941) (decision un- 
der prior law). 

Where damage to property is shown to 
have been caused by the operation of a 
train, a prima facie case of negligence is 
made against the railroad company and 
the burden shifts to it to show that it was 
not negligent. Crain v. St. Louis-S.F. Ry., 
206 Ark. 465, 176 S.W.2d 145 (1943) (de- 
cision under prior law). 


Passengers. 

Passenger on a railroad on drover’s pass 
is a passenger for hire and has same 
rights as if he had bought ticket. Little 
Rock & Fort Smith Ry. v. Miles, 40 Ark. 
298 (1883) (decision under prior law). 

Where one enters a train such as a 
through freight which he knows or has 
reason to believe is not intended to carry 
passengers and on which the rules of the 
company forbid passengers to ride, he is 
not a passenger in the legal sense but he is 
a trespasser and cannot recover damages 
for injuries received while on the train 
unless they have been wilfully or wan- 
tonly inflicted by servants of the railway 
company. Kruse v. St. Louis, Iron Moun- 
tain & S. Ry., 97 Ark. 137, 133 S.W. 841 
(1911) (decision under prior law). 

The relation of carrier and passenger 
exists where a person rides upon a local 
freight train with the conductor’s consent 
without paying fare. St. Louis, Iron Moun- 
tain & S. Ry. v. Whitacre, 103 Ark. 332, 
147 S.W. 58 (1912) (decision under prior 
law). 
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Pleading. 

In an action against a railway company 
for killing stock, the plaintiff should be 
required to state with as much definite- 
ness and certainty as possible the time 
and direction and kind of train and the 
particular point where the injuries oc- 
curred, in order that the defendant may 
be enabled to make his defense and avoid 
the necessity of subpoenaing an unneces- 
sary number of witnesses. Little Rock & 
Fort Smith Ry. v. Smith, 66 Ark. 278, 50 
S.W. 502 (1899) (decision under prior law). 


Property. 

Dogs are personal property for the neg- 
ligent killing of which a railway company 
is liable. St. Louis Sw. Ry. v. Stanfield, 63 
Ark. 648, 40 S.W. 126, 40 S.W. 126 (1897); 
Nelson v. Missouri Pac. R.R., 160 Ark. 568, 
255 S.W. 10 (1923) (preceding decisions 
under prior law). 


Standard of Care. 

Railway carriers of passengers are 
bound to utmost diligence which human 
skill and foresight can effect, and if injury 
occurs by reason of slightest omission in 
regard to highest perfection of all appli- 
ances of transportation or mode of man- 
agement at time of injury, carrier is re- 
sponsible. George v. St. Louis, Iron 
Montain & S. Ry., 34 Ark. 613 (1879); 
Little Rock & Fort Smith Ry. v. Miles, 40 
Ark. 298 (1883) (preceding decisions un- 
der prior law). 

Railways are bound to use ordinary 
prudence, foresight and caution to avoid 
injury to persons or property on or near 
their tracks, and ordinary care varies with 
the circumstances and subject matter en- 
dangered and is such care as persons of 
ordinary prudence would use in similar 
circumstances. St. Louis, Iron Mountain 
& S. Ry. v. Freeman, 36 Ark. 41 (1880) 
(decision under prior law). 

In actions against a railroad for killing 
stock, the onus is put on the defendant to 
show due care, affirmatively. Memphis & 
Little Rock R.R. v. Jones, 36 Ark. 87 
(1880); St. Louis, Iron Mountain & S. Ry. 
v. Vincent, 36 Ark. 451 (1880); Kansas 
City, S. & M.R.R. v. Summers, 45 Ark. 295 
(1885) (preceding decisions under prior 
law). 

Railroad is only required to use reason- 
able care and diligence to be determined 
according to the nature and magnitude of 
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the injury to be avoided. St. Louis, Iron 
Mountain & S. Ry. v. Vincent, 36 Ark. 451 
(1880) (decision under prior law). 

It is the duty of an engineer of a railroad 
train to keep a constant and careful look- 
out for stock upon the track; and although 
stock be wrongfully there, yet he must use 
ordinary care and diligence to discover 
and avoid injury to it or the company will 
be liable for the injury done to it. Little 
Rock & Fort Smith Ry. v. Finley, 37 Ark. 
562 (1881) (decision under prior law). 

It is not always necessary that engineer 
should stop train, or slacken its speed on 
discovering stock on track, if he endeavors 
to drive them off by sounding his whistle 
reasonably believing they may leave track 
in time. Little Rock & Fort Smith Ry. v. 
Trotter, 37 Ark. 593 (1881) (decision under 
prior law). 

Ordinary care in management of trains 
is measure of vigilance which law exacts 
of railroad companies to avoid injuries to 
domestic animals. Little Rock & Fort 
Smith Ry. v. Holland, 40 Ark. 336 (1883) 
(decision under prior law). 

There is no duty upon a railway com- 
pany requiring it to fence its right-of-way. 
St. Louis, Ark. & Tex. Ry. v. Knott, 54 Ark. 
424, 16 S.W. 9 (1891); St. Louis, Iron 
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Mountain & S. Ry. v. Ferguson, 57 Ark. 16, 
20 S.W. 545 (1892) (preceding decisions 
under prior law). 

Where a railway company permits cot- 
ton seed to accumulate on or about its 
tracks, it is under obligation to maintain 
reasonable care to prevent injury to stock 
attracted thereby, and where an animal 
while feeding on such seed is killed by a 
train, the burden is upon the company to 
show that its servants used proper care to 
avoid the injury. Little Rock & Fort Smith 
Ry. v. Dick, 52 Ark. 402, 12 S.W. 785 (1890) 
(decision under prior law). 

In action for the killing of a mare by a 
train at a public crossing railroad had 
burden to establish compliance with re- 
quirement as to the giving of signals and 
the keeping of a proper lookout and that 
they were in the exercise of ordinary care 
at the time of the accident. Missouri Pac. 
R.R. v. Mobley, 192 Ark. 396, 91 S.W.2d 
611 (1936) (decision under prior law). 


Trains. 

Engine and tender is a train. Little 
Rock & Fort Smith Ry. v. Blewitt, 65 Ark. 
235, 45 S.W. 548 (1898) (decision under 
prior law). 

Cited: Little Rock Port Auth. v. Mc- 
Cain, 296 Ark. 130, 752 S.W.2d 44 (1988). 


23-12-9003. Parties to actions for personal injuries. 


When any adult person is wounded by railroad trains running in this 
state, he or she may sue in his or her own name. When the person 
wounded is a minor, the father, if living, or if the father is not living, 
then the mother, or if neither parent is living, then the guardian may 
sue for and recover such damages as the court or jury trying the case 


may assess. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 4; A.S.A. 1947, § 73-1003. 


CASE NOTES 


ANALYSIS 


Administrators. 
Evidence. 
Injuries to Minor. 


Administrators. 

Former similar section gave the admin- 
istrator the right to recover damages for 
the negligent killing of his intestate by a 
railroad train. Little Rock & Fort Smith 


Ry. v. Townsend, 41 Ark. 382 (1883) (deci- 
sion under prior law). 


Evidence. 

In an action by a parent for negligent 
killing of his son, evidence of the poverty 
of the parent and dependence upon the 
son for support is admissible. Little Rock, 
Miss. River & Tex. Ry. v. Leverett, 48 Ark. 
333, 3 S.W. 50 (1886) (decision under prior 
law). 
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Injuries to Minor. 

Where suits for injuries to minor was 
brought by next friend instead of by per- 
sons enumerated in former similar sec- 
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his own name since two causes of action 
accrue, one to the parent for the loss he 
suffers, and one to the minor for his per- 
sonal injuries. Sibley v. Ratliffe, 50 Ark. 


tion, motion to dismiss was properly re- 
fused where minor reached his majority 
and asked leave to prosecute the action in 


477, 8 S.W. 686 (1887) (decision under 
prior law). 


23-12-904. Personal injury, property damage, or death — Con- 
tributory negligence no complete defense. 


In all suits against railroads for personal injury, property damage, or 
death caused by the running of trains in this state, contributory 
negligence shall not prevent a recovery where the negligence of the 
person so injured, damaged, or killed is of a lesser degree than the 
negligence of the officers, agents, servants, or employees of the railroad 
causing the injury, damage, or death complained of. However, where 
contributory negligence is shown on the part of the person injured, 
damaged, or killed, the amount of the recovery shall be diminished in 


proportion to the contributory negligence. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 5; A.S.A. 1947, § 73-1004. 
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CASE NOTES 


ANALYSIS 


Applicability. 

Degree of Contributory Negligence. 
—Diminution of Damages. 
Evidence. 

Instructions. 

Questions for Court or Jury. 
Running of Trains. 

Suit by Railroad. 


Applicability. 

Former section had no application to 
suits against individuals. Missouri Pac. 
R.R. v. Yandell, 209 Ark. 569, 191 S.W.2d 
592 (1946) (decision under prior law). 


Degree of Contributory Negligence. 
Contributory negligence does not bar 
recovery of damages for an injury or death 
where the negligence of the person injured 
or killed is of less degree than that of the 
employees of the defendant. Davis v. Scott, 


151 Ark. 34, 235 S.W. 407 (1921); Powell v. 
Jonesboro, Lake City & E. Ry., 166 Ark. 
252, 266 S.W. 78 (1924); Missouri Pac. 
R.R. v. Brown, 182 Ark. 722, 32 S.W.2d 
633 (1930); Missouri Pac. R.R. v. Dotson, 
195 Ark. 286, 111 S.W.2d 566 (1937); Mis- 
souri Pac. R.R. v. Davis, 197 Ark. 830, 125 
S.W.2d 785 (1939); St. Louis-S.F. Ry. v. 
Hovley, 199 Ark. 8538, 137 S.W.2d 231 
(1940); Missouri Pac. R.R. v. King, 200 
Ark. 1066, 143 S.W.2d 55 (1940) (preced- 
ing decisions under prior law). 
Contributory negligence held sufficient 
to bar recovery. St. Louis-S.F. Ry. v. Mc- 
Clinton, 178 Ark. 73, 9 S.W.2d 1060 
(1928); Missouri Pac. R.R. v. Price, 199 
Ark. 346, 133 S.W.2d 645 (1939); Missouri 
Pac. R.R. v. Howard, 204 Ark. 253, 161 
S.W.2d 759 (1942); Missouri Pac. R.R. v. 
Carruthers, 204 Ark. 419, 162 S.W.2d 912 
(1942); Missouri Pac. R.R. v. Dawson, 205 
Ark. 404, 168 S.W.2d 1105 (1943); Lloyd v. 
St. Louis Sw. Ry., 207 Ark. 154, 179 S.W.2d 
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651 (1944) (preceding decisions under 
prior law). 

Where the injured person’s negligence 
is greater in degree than that of the train 
operatives, no recovery can be had. St. 
Louis-S.F. Ry. v. Williams, 180 Ark. 413, 
21 S.W.2d 611 (1929) (decision under prior 
law). 

Though comparative negligence is a 
matter of jury’s determination, there must 
be substantial evidence to sustain a ver- 
dict that a railroad’s negligence was of a 
higher degree than motorist’s negligence. 
Missouri Pac. R.R. v. Price, 199 Ark. 346, 
133 S.W.2d 645 (1939) (decision under 
prior law). 

Testimony held insufficient to support 
finding that plaintiffs negligence was of 
less degree than that of the operatives of 
the train. Missouri Pac. R.R. v. King, 200 
Ark. 1066, 143 S.W.2d 55 (1940) (decision 
under prior law). 

If contributory negligence is of less de- 
gree than the negligence of the company, 
it can only be considered in determining 
the amount of damages. St. Louis-S.F. Ry. 
v. Beasley, 205 Ark. 688, 170 S.W.2d 667 
(1943) (decision under prior law). 

Evidence held sufficient to submit issue 
of whether driver’s alleged negligence was 
of a lesser degree than that of the railroad. 
St. Louis-S.F. Ry. v. Beasley, 205 Ark. 688, 
170 S.W.2d 667 (19438) (decision under 
prior law). 

To justify a verdict for plaintiff the jury 
would have to find that defendant was 
negligent in maintenance or operation of 
its trains at a crossing and that the al- 
leged contributory negligence of the plain- 
tiff was of less degree than the negligence 
of the defendant. Hawkins v. Missouri 
Pac. R.R., 217 Ark. 42, 228 S.W.2d 642 
(1950) (decision under prior law). 


—Diminution of Damages. 

If contributory negligence is less than 
that of the trainmen recovery is dimin- 
ished in proportion to contributory negli- 
gence. St. Louis-S.F. Ry. v. Kirkpatrick, 
155 Ark. 632, 245 S.W. 35 (1922) (decision 
under prior law). 

Automobile driver’s contributory negli- 
gence in collision with train at crossing 
was no bar to recovery and was properly 
submitted to the jury for a diminution of 
the damages he may have suffered. Loui- 
siana & Ark. Ry. v. O’Steen, 194 Ark. 1125, 
110 S.W.2d 488 (1937) (decision under 
prior law). 
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When both railroad company and engi- 
neer were sued for injuries received at 
crossing, and jury returned a verdict in 
favor of engineer but against railroad 
company it indicated that railroad and 
engineer were guilty of negligence, and 
that plaintiff was guilty of contributory 
negligence barring recovery against engi- 
neer but permitting recovery against rail- 
road and under such circumstances it was 
duty of jury to diminish damages recov- 
ered against railroad in proportion to the 
negligence of plaintiff. Missouri Pac. R.R. 
v. Yandell, 209 Ark. 569, 191 S.W.2d 592 
(1946) (decision under prior law). 

In railroad crossing cases contributory 
negligence is not an absolute defense. If 
the railroad was guilty of actionable neg- 
ligence greater than the contributory neg- 
ligence of the plaintiff, then it is for the 
jury to diminish the recovery in propor- 
tion to such contributory negligence. St. 
Louis-S.F. Ry. v. Perryman, 213 Ark. 550, 
211 S.W.2d 647 (1948) (decision under 
prior law). 


Evidence. 

Evidence sustained finding that injuries 
were occasioned by negligence of railroad. 
Missouri Pac. R.R. v. Elvins, 176 Ark. 737, 
4 S.W.2d 528 (1928) (decision under prior 
law). 

Evidence held sufficient to make a case 
for the jury. Chicago, Rock Island & Pac. 
Ry. v. McKamy, 180 Ark. 1095, 25 S.W.2d 5 
(1930) (decision under prior law). 

Evidence sufficient to find that court 
should have told the jury, as a matter of 
law, that the negligence of the plaintiffs 
was not of less degree than that of the 
railroad company. Missouri Pac. R.R. v. 
Davis, 197 Ark. 830, 125 S.W.2d 785 
(1939) (decision under prior law). 

Judgment against railroad for injuries 
to motorist at crossing was not erroneous, 
even though plaintiff stopped and looked 
at a point where his vision was obstructed, 
where there was testimony sufficient to 
support finding that railroad was negli- 
gent for not giving warning of train’s ap- 
proach by ringing the bell or blowing the 
whistle and testimony would have sus- 
tained a larger verdict than the one recov- 
ered. Missouri Pac. R.R. v. Walden, 207 
Ark. 437, 181 S.W.2d 24 (1944) (decision 
under prior law). 

Evidence sufficient to find that negli- 
gence of plaintiff was as a matter of law at 
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least equal to defendant’s negligence, 
thereby barring plaintiffs recovery of pu- 
nitive and compensatory damages. Chi- 
cago, Rock Island & Pac. R.R. v. Kinard, 
299 F.2d 829 (8th Cir. 1962). 


Instructions. 

An instruction in an action based on 
former section permitting a recovery un- 
less the injured person’s contributory neg- 
ligence was the sole cause of the injury 
was erroneous. St. Louis-S.F. Ry. v. Horn, 
168 Ark. 191, 269 S.W. 576 (1925) (deci- 
sion under prior law). 

An instruction following former section 
with reference to contributory negligence 
of an automobile passenger injured by 
defendant’s train was proper. St. Louis- 
Setoeiy.e Vv Khansom, 182 Ark. 701, 32 
S.W.2d 486 (1930) (decision under prior 
law). 

Instruction which would determine li- 
ability upon proposition that plaintiffs, in 
order to recover, must have been free from 
negligence, was properly refused. Mis- 
sourl Pac. R.R. v. Powell, 196 Ark. 834, 
120 S.W.2d 349 (1938) (decision under 
prior law). 


Questions for Court or Jury. 

Whether the negligence of a motorist 
whose car was struck at a crossing was of 
a less degree than that of the railroad 
company was a question for the jury. Chi- 
cago, Rock Island & Pac. Ry. v. French, 
181 Ark. 777, 27 S.W.2d 1021 (1930) (de- 
cision under prior law). 

Legal sufficiency of evidence on ques- 
tion of relative degree of negligence is a 
question of law for the court. Missouri 
Pac. R.R. v. Davis, 197 Ark. 830, 125 
S.W.2d 785 (1939) (decision under prior 
law). 

Question of sufficiency of testimony to 
support finding that plaintiffs negligence 
in action for personal injuries against rail- 
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road is of less degree than that of the 
defendant is ordinarily one of fact for the 
jury, but cases may arise where the ques- 
tion becomes one of the legal sufficiency of 
the testimony to support the finding 
made, and that is a question of law for the 
court. Missouri Pac. R.R. v. King, 200 Ark. 
1066, 143 S.W.2d 55 (1940); Lloyd v. St. 
Louis Sw. Ry., 207 Ark. 154, 179 S.W.2d 
651 (1944). 

Where plaintiff and defendant were 
both negligent, it was question of fact for 
jury whether defendant’s negligence was 
of less degree than that of the railroad 
company. Thompson v. Boswell, 166 F.2d 
106 (6th Cir. 1948); Hawkins v. Missouri 
Pac. R.R., 217 Ark. 42, 228 S.W.2d 642 
(1950). 

In an action for damages to an automo- 
bile, resulting from a collision with a train 
at a public street crossing, the question to 
whether proper signals were given, a 
proper lookout kept and whether view was 
obstructed as he approached the crossing 
was for the jury to decide. Kansas City S. 
Ry. v. Winter, 217 Ark. 148, 228 S.W.2d 
1001 (1950) (decision under prior law). 


Running of Trains. 

Permitting steam to escape while start- 
ing or preparing to start a train resulting 
in injury is an act of running the train. St. 
Louis-S.F. Ry. v. Young, 175 Ark. 487, 299 
S.W. 750 (1927) (decision under prior law). 


Suit by Railroad. 

Former section did not change the law 
affecting the right of a railroad company 
to recover damages for injury to which its 
own negligence contributed, and contribu- 
tory negligence on its part will defeat its 
right to recover. Missouri Pac. R.R. v. 
Dawson, 205 Ark. 404, 168 S.W.2d 1105 
(1943) (decision under prior law). 

Cited: Horace v. St. Louis Sw. R.R., 489 
F.2d 632 (8th Cir. 1974). 


23-12-905. Service of process upon agent of railroad company. 


Service by process of summons issued by any court under the 
provisions of this section and §§ 23-12-901 — 23-12-904, 23-12-910, 
and 23-12-912 shall be by serving a copy of the summons on any agent 
of the railroad company sued at any depot house in the county where 


suit is brought. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 9; A.S.A. 1947, § 73-1008. 
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23-12-906. Levy and sale of railroad property under execution. 


The property of any railroad company may be levied on and sold 
under an execution issued on a judgment for damages under this 
section and §$ 23-12-901 — 23-12-905, 23-12-910, and 23-12-912 in the 
same manner and under the same rules governing other judgments at 
law. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 10; A.S.A. 1947, § 73-1009. 


23-12-907. Duty of persons running trains to keep lookout — 
Contributory negligence no bar to recovery of dam- 
ages. 


(a)(1) It shall be the duty of all persons running trains in this state 
upon any railroad to keep a constant lookout for all persons, including 
licensees and trespassers, and property upon the track of any and all 
railroads. 

(2) If any person or property is killed or injured by the neglect of any 
employee of any railroad to keep a lookout, the company owning or 
operating any railroad or its agents, servants, and employees shall be 
lable and responsible to the person injured for all damages resulting 
from neglect to keep a lookout. 

(b)(1) In any action brought for failure to keep a lookout, contribu- 
tory negligence shall not bar recovery of damages for any injury, 
property damage, or death where the negligence of the person injured 
or killed is of a lesser degree than the negligence of the employee or 
employees in charge of the train of the company. 

(2) In all such actions accruing for negligence resulting in personal 
injuries or wrongful death or injury to property, the contributory 
negligence shall not prevent a recovery where any negligence of the 
person so injured, damaged, or killed is of a lesser degree than any 
negligence of the person, firm, or corporation causing the damage. 
However, where contributory negligence is shown on the part of the 
person injured, damaged, or killed, the amount of the recovery shall be 
diminished in proportion to such contributory negligence. 

(c) The legislative intent of this section is to place railroads upon a 
parity with all other persons, firms, and corporations in the matter of 
contributory negligence. 


History. Acts 1891, No. 125,§ 1;1911, 170, § 4; reen. 1961 (1st Ex. Sess.), No. 
No. 284, § 1;C. & M. Dig., § 8568; Pope’s 62, §§ 1, 3; A.S.A. 1947, §§ 73-1002, 73- 
Dig., § 11144; repealed by Acts 1961, No. 1002n. 
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CASE NOTES 


ANALYSIS 


Purpose. 

Applicability. 

Burden of Proof. 

Contributory Negligence. 
Duties of Railroad. 
—Discovery of Peril. 
—Lookout. 

Elements of Action. 

Evidence. 

Instructions. 

Persons or Property Protected. 
Pleading. 

Presumptions and Prima Facie Evidence. 
Proximate Cause. 

Right of Way. 

Trains. 


Purpose. 

The original lookout statute was to 
overcome cases which held that the rail- 
road company was under no duty to keep a 
lookout for trespassers. Bond v. Missouri 
ac. Wh... 2360, Ark, 32,.342 S:W.2d 473 
(1961). 


Applicability. 

The lookout statute has no application 
to a case where the plaintiff, a passenger, 
was injured while attempting to board a 
passenger train after the same had 
stopped. Dillahunty v. Chicago, Rock Is- 
land & Pac. Ry., 119 Ark. 392, 178 S.W. 
420 (1915). 

Section applies in case of damage to 
personal property as well as to personal 
injuries. Huff v. Missouri Pac. R.R., 170 
Ark. 665, 280 S.W. 648 (1926); Missouri 
Pac. R.R. v. Williams, 180 Ark. 453, 21 
S.W.2d 858 (1929). 

Section has no application in an action 
for the wrongful death of an employee 
under the Federal Employers’ Liability 
Act. Missouri Pac. R.R. v. Skipper, 174 
Ark. 1083, 298 S.W. 849 (1927), cert. de- 
nied, 276 U.S. 629, 48 S. Ct. 322, 72 L. Ed. 
740 (1928). 

This section applies not only to public 
railroads involved in interstate commerce 
but also to private railroads operating on 
their own premises. Wood v. Minnesota 
Mining & Mfg. Co., 112 F.3d 306 (8th Cir. 
1997). 


Burden of Proof. 
It is the duty of railroad companies to 
keep a lookout for stock on a track and the 


burden is on it to show that such lookout 
was kept. Prescott & Nw. Ry. v. Brown, 74 
Ark. 606, 86 S.W. 809 (1905). 

Plaintiffs in action against railroad for 
injuries and death resulting from collision 
at crossing are not required to establish 
by a preponderance of the evidence that 
the accident was wholly a result of defen- 
dant’s negligence. Missouri Pac. R.R. v. 
Creekmore, 193 Ark. 722, 102 S.W.2d 553 
(1937). 

Where the railroad offered the testi- 
mony of the engineer, saying he did keep a 
lookout and there was no substantial evi- 
dence to the contrary, the burden of proof 
of a lookout was established. St. Louis- 
S.F. Ry. v. Thurman, 213 Ark. 840, 213 
S.W.2d 362 (1948). 

Where evidence showed conclusively 
that railroad’s employees maintained a 
constant lookout in accordance with this 
section and there was no substantial evi- 
dence in the record to the contrary, the 
burden of proof on the railroad was dis- 
charged, and the court erred in submit- 
ting the case to the jury. St. Louis-S.F. Ry. 
v. Spencer, 231 Ark. 221, 328 S.W.2d 858 
(1959). 

The burden of proof is upon a railroad 
company to establish that the duty to keep 
a constant lookout has been performed. 
Overstreet v. Missouri Pac. R.R., 195 F. 
Supp. 542 (W.D. Ark. 1961). 


Contributory Negligence. 

Contributory negligence was a defense 
to actions under this section. St. Louis, 
Iron Mountain & S. Ry. v. Tucka, 95 Ark. 
190, 129 S.W. 541 (1910); St. Louis Sw. Ry. 
v. Adams, 98 Ark. 222, 1385 S.W. 814 
(1911). 

The duty of either a traveler or tres- 
passer to exercise care for his own safety 
when crossing railway tracks was not 
changed by 1911 amendment and con- 
tributory negligence on part of traveler or 
trespasser is still a valid defense unless, 
notwithstanding contributory negligence, 
operatives of train discover or in the exer- 
cise of ordinary care should discover the 
presence and peril of person injured in 
time to avoid injuring him. St. Louis Sw. 
Ry. v. Murphy, 125 Ark. 507, 188 S.W. 1180 
(1916) (decision prior to 1961 (1st Ex. 
Sess.) reenactment and amendment). 
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Where, if the trainmen had kept a look- 
out they might have discovered the in- 
jured person’s peril in time to have pre- 
vented the injury, contributory negligence 
of the injured person is no defense. St. 
Louis-S.F. Ry. v. Horn, 168 Ark. 191, 269 
S.W. 576 (1925); Gregory v. Missouri Pac. 
R.R., 168 Ark. 469, 270 S.W. 621 (1925); 
Baldwin v. Brim, 192 Ark. 252, 91 S.W.2d 
255 (1936); Misscuri Pac. R.R. v. Nelson, 
195 Ark. 883, 115 S.W.2d 872 (1938); Mis- 
souri Pac. R.R. v. Lemons, 198 Ark. 1, 127 
S.W.2d 120 (1939); Missouri Pac. R.R. v. 
Eubanks, 200 Ark. 483, 139 S.W.2d 413 
(1940) (preceding decisions prior to 1961 
(1st Ex. Sess.) reenactment and amend- 
ment). 

Section abolishes contributory negli- 
gence as a defense to a failure to comply 
with its provisions and such a defense has 
no place under the doctrine of discovered 
peril. Missouri Pac. R.R. v. Barham, 198 
Ark. 158, 128 S.W.2d 353 (1939). 

Evidence sufficient to find that con- 
tributory negligence was not a defense. St. 
Louis Sw. Ry. v. Brummett, 201 Ark. 53, 
143 S.W.2d 555 (1940). 

Contributory negligence of plaintiff 
does not bar recovery if court finds from 
substantial testimony that if a proper 
lookout had been kept by train operators, 
plaintiffs peril could have been discovered 
in time to have prevented the injury by 
the exercise of reasonable care after such 
discovery. Overstreet v. Missouri Pac. 
R.R., 195 F. Supp. 542 (W.D. Ark. 1961) 
(decision prior to 1961 (1st Ex. Sess.) 
reenactment and amendment). 

In actions brought for recovery under 
this section, prior to amendment contribu- 
tory negligence of the plaintiff could be 
pleaded as a defense by the railroad com- 
pany; however, since the 1911 amend- 
ment, the Supreme Court has consistently 
held that contributory negligence was no 
defense to actions under the Lookout Stat- 
ute. Bond v. Missouri Pac. R.R., 233 Ark. 
32, 342 S.W.2d 473 (1961). 


Duties of Railroad. 

This section imposes liability not only in 
cases of discovered peril, but in those 
instances also where, by the exercise of 
reasonable care, the peril might have been 
discovered. Missouri Pac. R.R. v. Coca- 
Cola Bottling Co., 154 Ark. 413, 242 S.W. 
813 (1922); Missouri Pac. R.R. v. Taylor, 
200 Ark. 1, 1387 S.W.2d 747 (1940); St. 
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Louis-S.F. Ry. v. Beasley, 205 Ark. 688, 170 
S.W.2d 667 (1943). 

The duty of train operators to give 
warning of their approach and to keep a 
lookout for automobiles is equal with the 
duty of automobile operators to keep a 
lookout for trains upon approaching rail- 
road tracks, which historically have been 
described by the courts as in themselves 
warnings of danger. Overstreet v. Mis- 
souri Pac. R.R., 195 F. Supp. 542 (W.D. 
Ark. 1961). 


—Discovery of Peril. 

A railway company would not be liable 
for personal injuries to a licensee upon its 
property when it appeared that the rail- 
way engineer saw the plaintiff in a place 
of safety, and the engineer will not be 
required to anticipate that the plaintiff 
was unaware of the approach of the train 
or that he would suddenly attempt to go 
upon the track. Todd v. St. Louis, Iron 
Mountain & S. Ry., 106 Ark. 390, 153 S.W. 
602 (1913). 

The duty of trainmen to take precau- 
tions begins when they discover that a 
traveler approaching the tracks will not 
act in a prudent manner. Blytheville, 
Leachville & Ark. S. Ry. v. Gessell, 158 
Ark. 569, 250 S.W. 881 (1923); Missouri 
Pac. R.R. v. Ward, 195 Ark. 966, 115 
S.W.2d 835 (1938). 

There is no duty upon the part of train 
operative, when 1,500 feet away, even if 
they had seen railroadman walking on 
straight stretch of track, to assume that 
he would not step aside. Missouri Pac. 
R.R. v. Campbell, 200 Ark. 1056, 143 
S.W.2d 9 (1940). 

The operators of a train have the right 
to assume that a traveler approaching a 
railroad track will act in response to the 
dictates of ordinary prudence and the in- 
stinct of self-preservation, and will, in 
fact, stop before placing himself in peril 
and the duty of the railroad employees to 
take precaution begins only when it be- 
comes apparent that the traveler at the 
crossing will not do so. Bond v. Missouri 
Pac. R.R., 233. Ark. 32,'342 S:W.2d 473 
(1961). 

Under this section, a member of a train 
crew keeping a lookout has the right to 
assume that an approaching motorist will 
stop instead of placing himself in a posi- 
tion of peril in the path of a moving train. 
Shibley v. St. Louis-S.F. Ry., 533 F.2d 1057 
(8th Cir. 1976). 
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—Lookout. 

The statutory requirement that rail- 
roads shall keep a constant lookout for 
persons and property upon their tracks 
applies to railroad switch yards as well as 
other places and is for the benefit of em- 
ployees as well as others. Little Rock & 
Hot Springs W.R.R. v. McQueeney, 78 Ark. 
22, 92 S.W. 1120 (1906); Kansas City S. 
Ry. v. Morris, 80 Ark. 528, 98 S.W. 363 
(1906); St. Louis Sw. Ry. v. Graham, 83 
Ark. 61, 102 S.W. 700 (1907); Fort Smith 
& W. Ry. v. Messek, 96 Ark. 243, 131 S.W. 
686 (1910); Missouri Pac. R.R. v. Curcio, 
164 Ark. 350, 261 S.W. 896 (1924). 

The duty to keep a lookout for stock on 
the track is not imposed upon all the 
members of a train crew and may be 
discharged by a lookout kept by a single 
member of the crew, provided he is in a 
position to do so as effectively as another 
member of the crew. St. Louis Sw. Ry. v. 
Cone, 111 Ark. 309, 163 S.W. 1170, 163 
S.W. 1170 (1914); Taylor v. St. Louis, Iron 
Mountain & S. Ry., 116 Ark. 47, 171 S.W. 
1182 (1914). 

This section includes the implied duty 
to equip the locomotive with a headlight 
sufficient to enable the engineer to keep a 
proper lookout. Chicago, Rock Island & 
Pac. Ry. v. Gunn, 112 Ark. 401, 166 S.W. 
568 (1914). 

This section casts upon trainmen the 
duty to use ordinary care to discover trav- 
elers or property on a highway approach- 
ing the train, whether they are upon the 
track or not. Bush v. Brewer, 136 Ark. 246, 
206 S.W. 322 (1918). 

It is the duty of the railroad company to 
keep an efficient lookout, and if the person 
on the train is so situated that it is impos- 
sible to ascertain whether persons are in 
danger of being hit by moving cars, it then 
becomes the duty of the company to keep 
such a lookout as would discover them. 
Kelly v. DeQueen & E.R.R., 174 Ark. 1000, 
298 S.W. 347 (1927). 

Though it is not necessary that both the 
engineer and the fireman keep a lookout, 
yet the railroad company is required to 
keep an efficient lookout on the train and 
whenever it would be useless for the engi- 
neer to do so, it is the duty of the fireman 
to keep a lookout. Missouri Pac. R.R. v. 
Edwards, 178 Ark. 732, 14 S.W.2d 230 
(1928). 

It is the duty of an engineer to keep a 
lookout at a railroad crossing, not only on 
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the track, but also such as would enable 
him to see objects near or approaching the 
track. Missouri Pac. R.R. v. Greene, 177 
Ark. 217, 6 S.W.2d 26 (1928). 

Ordinarily the duty devolves particu- 
larly upon the engineer to keep the look- 
out, but where he is not in a position to 
keep an effective lookout, it is the duty of 
the fireman or other members of the crew 
to keep the lookout. Missouri Pac. R.R. v. 
Edwards, 178 Ark. 732, 14 S.W.2d 230 
(1928); Southern Lumber Co. v. Thomp- 
son, 133 F. Supp. 92 (W.D. Ark. 1955). 

It is the duty of the engineer and fire- 
man to keep a lookout on the right-of-way 
as well as on the track ahead so as to 
enable them to see objects near, or ap- 
proaching the track. Missouri Pac. R.R. v. 
Mobley, 192 Ark. 396, 91 S.W.2d 611 
(1936). 

Duty imposed by this section applies 
anywhere on the track and not at cross- 
ings only. Missouri Pac. R.R. v. Manion, 
196 Ark. 981, 120 S.W.2d 715 (1938). 

Under this section persons operating a 
train not only owe the duty to keep a 
lookout but if they discover a person on 
the track it then becomes their duty to 
exercise reasonable care not to injure him. 
Missouri Pac. R.R. v. Manion, 196 Ark. 
981, 120 S.W.2d 715 (1938). 

The fact that the drivers of two automo- 
biles were negligent and caused a collision 
on the railroad crossing, did not excuse 
the railroad company from complying 
with this section. Bond v. Missouri Pac. 
R.R., 233 Ark. 32, 342 S.W.2d 473 (1961). 

Testimony of the train’s engineer that 
he could not see driver’s van and he did 
not know that the train had struck the 
van until the brakeman brought it to his 
attention, demonstrated substantial evi- 
dence that the railroad was negligent in 
failing to keep a proper lookout. Union 
Pac: RR. v. Sharp,330 Ark. 174): 952 
S.W.2d 658 (1997). 


Elements of Action. 

In order that a railroad company may 
be held liable for personal injuries to a 
person on its track, the jury must find that 
the railroad’s employees by exercising or- 
dinary care saw or could have seen that 
the plaintiff was in a perilous position in 
time to have avoided injuring him. St. 
Louis, Iron Mountain & S. Ry. v. McMi- 
chael, 115 Ark. 101, 171 S.W. 115 (1914). 

Where a trespasser is killed on a rail- 
road track, there is no presumption of 
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negligence on the part of the railroad but 
the plaintiff must show a failure to keep a 
lookout and that if a proper lookout had 
been kept the railroad could by the exer- 
cise of reasonable care have avoided the 
injury. St. Louis, Iron Mountain & S. Ry. v. 
Spillers; 7117, Ark) 483)" 1752.5. W. 517 
(1915); Baldwin v. Clark, 189 Ark. 1140, 
76 S.W.2d 967 (1934). 

To make issuable case for jury under 
this section, plaintiff must establish that 
the injuries occurred by reason of the 
operation of a train, that injuries would 
not have occurred had a proper lookout 
been kept, and, had such lookout been 
kept, the peril of the injured party could 
have, by the exercise of ordinary care, 
been discovered in time to have avoided 
the injury. Baldwin v. Brim, 192 Ark. 252, 
91 S.W.2d 255 (1936). 

In order for one to recover damages he 
must prove facts and circumstances from 
which the jury might reasonably infer 
that the danger might have been discov- 
ered and the injury avoided if an efficient 
lookout had been kept and the burden to 
make such proof rests upon the party 
seeking to recover. St. Louis-S.F. Ry. v. 
Sheppard, 194 Ark. 619, 109 S.W.2d 109 
(1937); Missouri Pac. R.R. v. Maxwell, 194 
Ark. 938, 109 S.W.2d 1254 (1937). 

The finding of an injured body or dam- 
aged property, in circumstances justifying 
a belief that such injury or damage was 
caused by a train, is not sufficient, alone, 
to fix liability, but there must be evidence 
that if a proper lookout had been kept the 
presence of deceased in a perilous position 
on or near the track could have been 
discovered in time to prevent the killing. 
Missouri Pac. R.R. v. Ross, 194 Ark. 877, 
109 S.W.2d 1246 (1937); Missouri Pac. 
R.R. v. Severe, 202 Ark. 277, 150 S.W.2d 
42 (1941); St. Louis-S.F. Ry. v. Gilstrap, 
206 Ark. 297, 174 S.W.2d 941 (1943). 


Evidence. 

For cases discussing sufficiency of evi- 
dence in particular circumstances, see St. 
Louis, Iron Mountain & S. Ry. v. Rhoden, 
93 Ark. 29, 123 S.W. 798 (1909); Chicago, 
Rock Island & Pac. Ry. v. Jones, 124 Ark. 
523, 187 S.W. 436 (1916); Bush v. Brewer, 
136 Ark. 246, 206 S.W. 322 (1918); Davis v. 
Scott, 151 Ark. 34, 235 S.W. 407 (1921); St. 
Louis-S.F. Ry. v. Williams, 180 Ark. 413, 
21 S.W.2d 611 (1929); Missouri Pac. R.R. v. 
Grady, 188 Ark. 302, 65 S.W.2d 539 (1933); 
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St. Louis-S.F. Ry. v. Pace, 193 Ark. 484, 
101 S.W.2d 447 (1937); St. Louis-S.F. Ry. v. 
Brunner, 193 Ark. 937, 104 S.W.2d 214 
(1937); St. Louis-S.F. Ry. v. Sheppard, 194 
Ark. 619, 109 S.W.2d 109 (1937); Missouri 
Pac. R.R. v. Maxwell, 194 Ark. 938, 109 
S.W.2d 1254 (1937); Missouri Pac. R.R. v. 
Thompson, 195 Ark. 665, 113 S.W.2d 720 
(1938), overruled in part, Missouri Pac. 
R.R. v. Vaughan, 225 Ark. 848, 286 S.W.2d 
6 (1956); St. Louis-S.F. Ry. v. Hill, 197 Ark. 
53, 121 S.W.2d 869 (1938); Missouri Pac. 
R.R. v. Hood, 199 Ark. 520, 1385 S.W.2d 329 
(1939); Missouri Pac. R.R. v. Taylor, 200 
Ark. 1, 137 S.W.2d 747 (1940); Missouri 
Pac. R.R. v. Campbell, 200 Ark. 1056, 143 
S.W.2d 9 (1940); Missouri Pac. R.R. v. 
Merrell, 200 Ark. 1061, 143 S.W.2d 51 
(1940); Kansas City S. Ry. v. Boyd, 201 
Ark. 696, 146 S.W.2d 535 (1941); Missouri 
Pac. R.R. v. Severe, 202 Ark. 277, 150 
S.W.2d 42 (1941); St. Louis-S.F. Ry. v. 
Beasley, 205 Ark. 688, 170 S.W.2d 667 
(1943); Missouri Pac. R.R. v. Magness, 206 
Ark. 1081, 178 S.W.2d 493 (1944); Chi- 
cago, Rock Island & Pac. Ry. v. Caple, 207 
Ark. 52, 179 S.W.2d 151 (1944); Thompson 
v. Boswell, 166 F.2d 106 (6th Cir. 1948); 
Haney v. Missouri Pac. R.R., 214 Ark. 673, 
217 S.W.2d 610 (1949); Southern Lumber 
Co. v. Thompson, 133 F. Supp. 92 (W.D. 
Ark. 1955); Kansas City S. Ry. v. Shane, 
225 Ark. 80, 279 S.W.2d 284 (1955); Mis- 
souri Pac. R.R. v. Vaughan, 225 Ark. 848, 
286 S.W.2d 6 (1956); Wagnon v. Kansas 
City S. Ry., 204 F. Supp. 234 (W.D. Ark. 
1962); Sherman v. Missouri Pac. R.R., 238 
Ark. 554, 383 S.W.2d 881 (1964); Commer- 
cial Nat’l Bank v. Missouri Pac. R.R., 631 
F.2d 563 (8th Cir. 1980). 

An engineer’s employment does not 
carry with it authority to make admis- 
sions, subsequent to the injury, as to how 
the accident happened which are binding 
on the company. St. Louis-S.F. Ry. v. Ver- 
non, 162 Ark. 226, 258 S.W. 126 (1924). 

The jury may not capriciously disregard 
testimony of engineer and fireman as to 
lights and lookout contradicted only by 
inferences based upon speculation. Mis- 
souri Pac. R.R. v. Ross, 194 Ark. 877, 109 
S.W.2d 1246 (1937). 

Credibility of witness who testified as to 
distance within which operators could 
have stopped train which struck and 
killed person on tracks was for the jury. 
Missouri Pac. R.R. v. Vaughan, 225 Ark. 
848, 286 S.W.2d 6 (1956). 
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A court cannot arbitrarily disregard the 
testimony of either the engineer or the 
fireman to the effect that they were keep- 
ing a proper lookout under this section, 
and their testimony must be accepted un- 
less contradicted by other credible evi- 
dence, direct or circumstantial. Over- 
street v. Missouri Pac. R.R., 195 F. Supp. 
542 (W.D. Ark. 1961). 


Instructions. 

For discussion of instructions in cases 
brought under this section, see Louisiana 
& Ark. Ry., 127 Ark. 323, 192 S.W. 174 
(1917); Kansas City S. Ry. v. Whitley, 139 
Ark. 255, 213 S.W. 369 (1919); Hines v. 
Meador, 145 Ark. 356, 224 S.W. 742 
(1920); Baldwin v. Brim, 192 Ark. 252, 91 
S.W.2d 255 (1936); St. Louis Sw. Ry. v. 
White, 192 Ark. 350, 91 S.W2d 277 
(1936); St. Louis-S.F. Ry. v. Call, 197 Ark. 
225, 122 S.W.2d 178 (1938); Missouri Pac. 
R.R. v. Byrd, 206 Ark. 369, 175 S.W.2d 564 
(1943); Chicago, Rock Island & Pac. Ry. v. 
Caple, 207 Ark. 52, 179 S.W.2d 151 (1944); 
Missouri Pac. R.R. v. Frye, 214 Ark. 92, 
214 S.W.2d 495 (1948); St. Louis-S.F. Ry. v. 
Willingham, 177 F.2d 167 (8th Cir. 1949); 
Missouri Pac. R.R. v. Vaughan, 225 Ark. 
848, 286 S.W.2d 6 (1956); Bond v. Missouri 
Pac. R.R., 233 Ark. 32, 342 S.W.2d 473 
(1961); Missouri Pac. R.R. v. Harelson, 
238 Ark. 452, 382 S.W.2d 900 (1964); Shib- 
ley v. St. Louis-S.F. Ry., 533 F.2d 1057 (8th 
Cir. 1976). 


Persons or Property Protected. 

This section is not for the protection of 
coemployees while operating trains. Choc- 
taw, Okla. & Gulf R.R. v. Doughty, 77 Ark. 
1, 91 S.W. 768 (1905); Fletcher v. Free- 
man-Smith Lumber Co., 98 Ark. 202, 135 
S.W. 827 (1911). 

The operatives of a railway train are 
required to keep a lookout for trespassers 
and all others upon its tracks and is liable 
for any negligence resulting in an injury 
to such person, notwithstanding the con- 
tributory negligence of the injured party. 
Chicago, Rock Island & Pac. Ry. v. Bryant, 
110 Ark. 444, 162 S.W. 51 (1918). 

Where plaintiff, an employee of the de- 
fendant railway company, who had noth- 
ing to do with the operation of its trains 
was struck by a moving train and was 
injured, it was the defendant’s duty to 
keep 2 constant lookout for persons upon 
its track and the burden was on the defen- 
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dant to show that a constant lookout was 
maintained. St. Louis, Iron Mountain & S. 
Ry. v. Staples, 111 Ark. 129, 163 S.W. 514 
(1914). 

Where a railroad company permits 
camp cars for workmen to be so placed 
that the workmen must necessarily use 
the railroad tracks in going to and from 
the camp cars, the workmen so using the 
tracks are not trespassers and the rail- 
road company owes them the statutory 
duty of keeping an efficient lookout. St. 
Louis, Iron Mountain & S. Ry. v. Drum- 
right, 112 Ark. 452, 166 S.W. 938 (1914). 

A railroad company is required to main- 
tain a lookout for persons on its track and 
it will be liable for an injury to a drunken 
trespasser if its servants could have dis- 
covered his peril by the keeping of a 
proper lookout in time to have avoided 
injuring him. St. Louis, Iron Mountain & 
S. Ry v. Elrod, 116 Ark. 514, 173 S.W. 836 
(1915). 

Where deceased, a brakeman, received 
fatal injuries when the engine upon which 
he was riding collided with a moving en- 
gine of another railway company, the case 
was covered by the lookout statute and 
such other railway company was liable, it 
appearing that the operatives of its engine 
failed to maintain the lookout for danger 
required by the statute and that the acci- 
dent could have been averted if a proper 
lookout had been kept. Chicago, Rock Is- 
land & Pac. Ry. v. Scott, 123 Ark. 94, 184 
S.W. 65 (1916). 

It is the duty of persons running trains 
upon any railroad to keep a lookout for 
dead persons lying on the track, as well as 
for other persons or property. St. Louis Sw. 
Ry. v. White, 192 Ark. 350, 91 S.W.2d 277 
(1936). 

That person killed while attempting to 
cross switch track by crawling under re- 
frigerator car was a trespasser and guilty 
of negligence would not prevent recovery 
under this section. St. Louis-S.F. Ry. v. 
Sheppard, 194 Ark. 619, 109 S.W.2d 109 
(1937). 

Injured party may recover all the dam- 
ages resulting from failure to keep a look- 
out notwithstanding contributory negli- 
gence even if injured party was a 
trespasser. Missouri Pac. R.R. v. Manion, 
196 Ark. 981, 120 S.W.2d 715 (1938). 

This section is intended to afford protec- 
tion to those who might unwittingly, 
though carelessly or negligently, enter 
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upon danger zones at or near railroad 
tracks and particularly at intersections or 
grade crossings and even trespassers are 
protected by it. Missouri Pac. R.R. v. Nel- 
son, 195 Ark. 883, 115 S.W.2d 872 (1938). 

Child, in walking along the railroad 
tracks, is at most a licensee and the duty 
that the operatives of a train owe her are 
measured by this section. Chicago, Rock 
Island & Pac. Ry. v. Caple, 207 Ark. 52, 
179 S.W.2d 151 (1944). 

The fact that a person was a trespasser 
or licensee at the time he was struck and 
killed did not bar recovery when there was 
evidence that the danger could have been 
discovered and death averted by the train- 
man had a proper lookout been kept. Mis- 
souri Pac. R.R. v. Fikes, 211 Ark. 256, 200 
S.W.2d 97 (1947). 


Pleading. 

Though allegations did not in specific 
words allege a violation of this section, but 
facts were alleged sufficient to establish 
that action was based upon its violation, 
allegations were sufficient to state cause 
of action under this section. Missouri Pac. 
R.R. v. Barham, 198 Ark. 158, 128 S.W.2d 
353 (1939). 


Presumptions and Prima Facie Evi- 
dence. 

When the plaintiff has proved facts and 
circumstances from which the jury might 
infer that his property has been injured on 
account of the operation of a train and 
that the danger might have been discov- 
ered and injury avoided if a lookout had 
been kept, then he had made out a prima 
facie case and the burden was on the 
defendant to show that a lookout was kept 
as required by this section. Central Ry. v. 
Lindley, 105 Ark. 294, 151 S.W. 246 
(1912); St. Louis, Iron Mountain & S. Ry. 
v. Gibson, 107 Ark. 431, 155 S.W. 510 
(1913); St. Louis, Iron Mountain & S. Ry. 
v. Gibson, 118 Ark. 417, 168 S.W. 1129 
(1914) (preceding decisions prior to 1961 
(1st Ex. Sess.) reenactment and amend- 
ment). 

If a person is killed while on the tracks 
of a railway by the running of a train and 
such person would not have been killed 
had the required lookout been kept, this 
section makes such failure to keep a look- 
out the proximate cause of the death, no 
matter by what cause or under what con- 
ditions the party killed may have been 
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upon the tracks. St. Louis & S.F.R.R. v. 
Champion, 108 Ark. 326, 157 S.W. 408 
(1913) (decision prior to 1961 (1st Ex. 
Sess.) reenactment and amendment). 

Where a dog is killed by the operating of 
a train by actually coming in contact with 
it, the prima facie case of negligence thus 
made out is not changed by the lookout 
statute. Taylor v. St. Louis, Iron Mountain 
& S. Ry. 116 Ark. 47, 171 S.W. 1182 
(1914). 

Where there was nothing but conjecture 
as to the manner in which deceased was 
killed by the train and there was positive 
evidence that engineer and fireman were 
keeping a lookout, but neither of them 
saw the deceased nor was aware that they 
had struck him, it could not be conclu- 
sively presumed that deceased was walk- 
ing on or near the track and that negli- 
gence alone was responsible for the fact 
that his presence was not discovered. Mis- 
souri Pac. R.R. v. Ross, 194 Ark. 877, 109 
S.W.2d 1246 (1937). 

Evidence that justifies a finding that 
deceased was killed by defendant’s train 
raises a presumption of negligence and 
the burden is on the railroad company to 
show that a proper lookout was kept. St. 
Louis-S.F. Ry. v. Crick, 182 Ark. 312, 32 
S.W.2d 815 (1930); Missouri Pac. R.R. v. 
Thompson, 195 Ark. 665, 113 S.W.2d 720 
(1938), overruled in part, Missouri Pac. 
R.R. v. Vaughan, 225 Ark. 848, 286 S.W.2d 
6 (1956) (preceding decisions prior to 1961 
(1st Ex. Sess.) reenactment and amend- 
ment). 

In action for death against a railroad 
company where body was found outside 
the rails in such condition that reasonable 
minds would agree death was caused by a 
train, absent direct evidence showing how 
the death occured, presumption arising 
from fact that body was found beside the 
railroad ended when railroad introduced 
evidence that lookout statute had not 
been violated. Missouri Pac. R.R. v. Penny, 
200 Ark. 69, 137 S.W.2d 934 (1940) (deci- 
sion prior to 1961 (1st Ex. Sess.) reenact- 
ment and amendment). 

In action for death of trespasser whose 
body was found near or on the track, when 
testimony has been offered, sufficient to 
sustain a reasonable inference that the 
danger could have been discovered had 
the efficient lookout required by law been 
kept, the burden devolves upon the rail- 
road company to show, by a preponder- 
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ance of the evidence, that such a lookout 
had been kept. Missouri Pac. R.R. v. Se- 
vere, 202 Ark. 277, 150 S.W.2d 42 (1941); 
Missouri Pac. R.R. v. Radley, 209 Ark. 532, 
191 S.W.2d 467 (1946) (preceding deci- 
sions prior to 1961 (1st Ex. Sess.) reenact- 
ment and amendment). 

When an injury is caused by the opera- 
tion of a railway train a prima facie case of 
negligence is made out against the com- 
pany and the burden rests on the company 
to show that it was not guilty of such 
negligence. Kansas City S. Ry. v. Shane, 
225 Ark. 80, 279 S.W.2d 284 (1955) (deci- 
sion prior to 1961 (1st Ex. Sess.) reenact- 
ment and amendment). 

The only effect of the inference of negli- 
gence created when injury is caused by 
operation of the train is to cast upon the 
railway company the duty of producing 
some evidence to the contrary and when 
that is done the inference is at an end and 
the question of negligence is one for the 
jury upon all the evidence. Kansas City S. 
Ry. v. Shane, 225 Ark. 80, 279 S.W.2d 284 
(1955) (decision prior to 1961 (1st Ex. 
Sess.) reenactment and amendment). 


Proximate Cause. 

The evidence demonstrated that re- 
gardless of whether the train’s crew kept a 
lookout the train could not have stopped 
in time or slowed enough to avoid the 
collision, therefore, the train crew’s fail- 
ure to keep a lookout was not the proxi- 
mate cause of plaintiffs injuries. Lovett ex 
rel. Lovett v. Union Pac. R.R., 201 F.3d 
1074 (8th Cir. 2000). 
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Right of Way. 

Arkansas law does not require trains to 
yield the right of way to automobiles 
crossing the tracks at highway crossings. 
Overstreet v. Missouri Pac. R.R., 195 F. 
Supp. 542 (W.D. Ark. 1961). 


Trains. 

An engine and tender are a train. Fort 
Smith & W. Ry. v. Messek, 96 Ark. 243, 131 
S.W. 686 (1910). 

A motor car run by a railroad company 
for the purpose of carrying passengers 
over its line of railroad is a train within 
the meaning of the lookout statute. Cen- 
tral Ry. v. Lindley, 105 Ark. 294, 151 S.W. 
246 (1912). 

Section does not apply to handcars or 
motor driven handcars. St. Louis Sw. Ry. v. 
Mitchell, 115 Ark. 339, 171 S.W. 895 
(1914); Missouri Pac. R.R. v. Jones, 182 
Ark. 405, 31 S.W.2d 524 (1930). 

Section does not apply to street rail- 
ways. Bain v. Ft. Smith Light & Traction 
Co., 116 Ark. 125, 172 S.W. 843 (1915). 

Section applies to interurban railways. 
Ft. Smith Light & Traction Co. v. Phillips, 
136 Ark. 310, 206 S.W. 453 (1918). 

Cited: St. Louis, Iron Mountain & S. 
Ry. v. Roddy, 110 Ark. 161, 161 S.W. 156 
(1913); Harper v. Missouri Pac. R.R., 229 
Ark. 348, 314 S.W.2d 696 (1958); Horace v. 
St. Louis Sw. R.R., 489 F.2d 632 (8th Cir. 
1974); St. Louis Sw. Ry. v. Pennington, 261 
Ark. 650, 553 S.W.2d 436 (1977); Missouri 
Pac. R.R. v. Star City Gravel Co., 452 F. 
Supp. 480 (E.D. Ark. 1978). 
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23-12-908. Killing or injuring livestock — Notice — Damages 
recoverable on failure to advertise. 


(a)(1) Whenever any stock, such as horses, cows, hogs, sheep, etc., 
are killed, wounded, or injured by railroad trains running in this state, 
then the conductor or engineer on the train doing the damage shall 
cause the station master or overseer at the nearest station house to the 
killing or wounding to post within one (1) week thereafter, and to keep 
posted for twenty (20) days thereafter, at the nearest station house and 
nearest depot house, a true and correct description of the stock which 
was killed or wounded, giving a true and correct description of the color, 
marks, brands, and other natural descriptions which may assist in 
identifying the stock and in giving the time when and place where 
killed or wounded. 

(2) On the failure to advertise any stock so killed or wounded as 
provided in subdivision (a)(1) of this section, the owner shall recover 
double damages for all stock killed and not advertised. 


23-12-908 PUBLIC UTILITIES AND REGULATED INDUSTRIES 406 
(b)(1) The railroad shall pay the owner of the stock within thirty (30) 
days after notice is served on the railroad by the owner. Failure to do so 
shall entitle the owner to double the amount of damages awarded him 
or her by any jury trying the cause, and a reasonable attorney's fee. 
(2) Ifthe owner of the stock killed or wounded brings suit against the 
railroad after the thirty (30) days have expired and the jury trying the 
cause gives the owner a lesser amount of damage than he or she sues 
for, then the owner shall recover only the amount given him or her by 


the jury and shall not be entitled to recover any attorney’s fees. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 6; A.S.A. 1947, § 73-1005. 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Bringing Suit. 
Burden of Proof. 
Double Damages. 
Instructions. 
Notice of Claim. 
Posting Notice. 


Constitutionality. 

Former section concerning injury to 
livestock, if construed as authorizing the 
recovery of double damages in cases 
where amount recovered in suit was less 
than amount claimed from railroad prior 
to suit, would be unconstitutional. St. 
Louis, Iron Mountain & S. Ry. v. Wynne, 
224 U.S. 354, 32 S. Ct. 493, 56 L. Ed. 799 
(1912) (decision under prior law). 

Former section concerning injury to 
livestock was not invalid as denying due 
process of law as applied to a case in 
which the justice of the plaintiffs demand 
is fully established in the suit following 
the refusal to pay. Kansas City S. Ry. v. 
Anderson, 233 U.S. 325, 34S. Ct. 599, 58 
L. Ed. 983 (1914) (decision under prior 
law). 


Bringing Suit. 

To recover double damages the statute 
explicitly states that the owner of the 
stock “shail bring suit against such rail- 
road after the thirty days have expired.” 
Lovegrove v. Missouri Pac. R.R., 245 Ark. 
1021, 436 S.W.2d 798 (1969). 


Burden of Proof. 
Burden of proof is on plaintiff to prove 
omission to post notice. Kansas City, S. & 


M.R.R. v. Summers, 45 Ark. 295 (1885) 
(decision under prior law). 

Where body of horse was found outside 
right-of-way fence, it was incumbent on 
plaintiff to establish that horse was killed 
by train before presumption fixed by for- 
mer section identical to § 23-12-910 
would apply. Missouri Pac. R.R. v. Briner, 
213 Ark. 18, 209 S.W.2d 106 (1948) (deci- 
sion under prior law). 

In suit for damages for death of dogs 
struck by train, where testimony of engi- 
neer as to his ability to stop was such as to 
overcome the presumption arising from 
the killing, it was necessary for the plain- 
tiff to offer some proof of negligence in 
order to prevail. Chicago, Rock Island & 
Pac. Ry. v. Reeves, 217 Ark. 33, 231 S.W.2d 
103 (1950) (decision under prior law). 


Double Damages. 

Supreme Court would not reverse a case 
whether the double damages were as- 
sessed by the jury or only single damages 
were assessed and doubled by the court. 
Memphis & Little Rock R.R. v. Carlley, 39 
Ark. 246 (1882) (decision under prior law). 

The right to recover double damages 
and attorney’s fees in a stock killing case 
is dependent on the plaintiff recovering 
the entire amount sued for. Missouri Pac. 
R.R. v. Johnson, 186 Ark. 887, 56 S.W.2d 
576 (1933) (decision under prior law). 

For double damages to be awarded the 
complaint must allege failure to post no- 
tice, delay in payment of claim, and con- 
tain a prayer for double damages and the 
burden of proof thereof is on the plaintiff. 
Lovegrove v. Missouri Pac. R.R., 245 Ark. 
1021, 436 S.W.2d 798 (1969). 
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Instructions. 

Instruction that if animal was permit- 
ted to enter right-of-way because of negli- 
gence of defendant in failing to keep fence 
in repair and was struck by one of defen- 
dant’s trains, defendant would be liable 
and “you will find for the plaintiff’ was 
erroneous since such facts did not create a 
conclusive presumption of negligence but 
only a rebuttable presumption of negli- 
gence. Missouri Pac. R.R. v. Briner, 213 
Ark. 18, 209 S.W.2d 106 (1948) (decision 
under prior law). 


Notice of Claim. 

Notice of claim to station agent was 
sufficient. Lusk v. Blevins, 1380 Ark. 378, 
197 S.W. 854 (1917) (decision under prior 
law). 


Posting Notice. 

Killing must be posted though the 
owner had actual knowledge of the killing. 
Memphis & Little Rock R.R. v. Carlley, 39 
Ark. 246 (1882); St. Louis Sw. Ry. v. 
Castleberry, 98 Ark. 441, 186 S.W. 284 
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(1911) (preceding decisions under prior 
law). 

Posting of notice at station house of 
railroad in any public place where it could 
be seen was a sufficient compliance with 
former section and proof that no adver- 
tisement of killing of animal was posted at 
nearest station house, either at place 
where such notices usually are placed or 
in front of the building will, in the absence 
of evidence that there are other places 
suitable for posting, justify finding of jury 
that no notice was posted. St. Louis, Iron 
Mountain & S. Ry. v. Wright, 57 Ark. 327, 
21 S.W. 476 (1893) (decision under prior 
law). 

Proof that no notice was posted by 6:30 
p.m. of the seventh day after the killing of 
a mule was not sufficient to establish 
railroad’s liability for the penalty, since 
time for posting did not expire until mid- 
night of the seventh day. St. Louis Sw. Ry. 
v. Markham, 66 Ark. 297, 50 S.W. 516 
(1899) (decision under prior law). 


23-12-909. Killing or injuring livestock — Actions. 


Any person owning in his or her own right or having a special 
ownership in any horses, mules, cattle, or other stock killed or wounded 
by any railroad trains running in this state may sue the company 
running the trains for the damages sustained by the killing or wound- 
ing in any court having jurisdiction of the amount of damages in the 
county where the killing or wounding occurred, at any time within 
twelve (12) months after the killing or wounding occurred, and recover 


such damages as the court or jury trying the case may assess. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 7; A.S.A. 1947, § 73-1006. 


CASE NOTES 


ANALYSIS 


Applicability. 
Parties Who May Sue. 
Venue. 


Applicability. 

Former section did not apply to injuries 
resulting from fright. Earl v. St. Louis, 
Iron Mountain & S. Ry., 84 Ark. 507, 106 
S.W. 675 (1907); Central Ry. v. Lindley, 
105 Ark. 294, 151 S.W. 246 (1912) (preced- 
ing decisions under prior law). 


Where a horse was killed when it ran 
into a trestle but it was neither alleged 
nor proved that it was struck by a train, 
former section had no application. Jones- 
boro, Lake City & E.R.R. v. Kilgore, 138 
Ark. 308, 211 S.W. 167 (1919) (decision 
under prior law). 

Former section had no application to 
killing a dog. El Dorado & Bastrop Ry. v. 
Knox, 90 Ark. 1, 117 S.W. 779 (1909); 
Nelson v. Missouri Pac. R.R., 160 Ark. 568, 
255 S.W. 10 (1923) (preceding decisions 
under prior law). 
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Parties Who May Sue. 

Where a horse was hired to a person 
who agreed to return it in good condition 
and while it was in his possession it was 
killed by a train, he could maintain an 
action for its value making the owner a 
party. St. Louis, Iron Mountain & S. Ry. v. 
Biggs, 50 Ark. 169, 6 S.W. 724 (1887) 
(decision under prior law). 

One who has a special ownership in an 
animal killed by a railway train is empow- 
ered to recover its full value. St. Louis, 
Iron Mountain & S. Ry. v. Taylor, 57 Ark. 
136, 20 S.W. 1083 (1893) (decision under 
prior law). 


Venue. 

Even though justice’s transcript fails to 
show venue in action for damages for 
stock killed by train, it may be proved in 
circuit court on appeal. St. Louis, Iron 
Mountain & S. Ry. v. Lindsay, 55 Ark. 281, 
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18 S.W. 59 (1892) (decision under prior 
law). 

An action for stock killed by a railroad 
train must be brought in the county in 
which the animal was killed. Little Rock 
& Fort Smith Ry. v. Jamison, 70 Ark. 346, 
68 S.W. 28 (1902) (decision under prior 
law). 

Proof that a mule was killed by the 
defendant’s train between the county seat 
and a town judicially known to be in the 
county of the venue sufficiently estab- 
lished that the killing was done in the 
county. St. Louis, Iron Mountain & S. Ry. 
v. James, 70 Ark. 387, 68 S.W. 153 (1902) 
(decision under prior law). 

An action against a railroad company 
for killing stock in Indian Territory was 
transitory in nature and could be enforced 
wherever jurisdiction could be had on the 
defendant company. Kansas City S. Ry. v. 
Ingram, 80 Ark. 269, 97 S.W. 55 (1906) 
(decision under prior law). 


23-12-910. Killing or injuring livestock — Prima facie evidence 
— Burden of proof. 


The killing of stock on any railroad track shall be prima facie 
evidence that it was done by the trains, and the onus to prove the 
reverse will be on the railroad company. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, § 8; A.S.A. 1947, § 73-1007. 


23-12-911. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning killing or injuring livestock, and 
claims agent, was repealed by Acts 2005, 


from Acts 1961 (1st Ex. Sess.), No. 61, 
§§ 11, 12; A.S.A. 1947, §§ 73-1010, 783- 
1011. 


No. 1994, § 573. The section was derived 


23-12-912. Killing or injuring livestock — Arbitration. 


(a)(1) When any livestock are killed or wounded by any railroad 
train, the company or the party damaged may propose to the other to 
arbitrate the amount of damages. 

(2) On agreement to arbitrate the amount of damage, each party 
shall choose one (1) referee from the vicinity where the damages 
occurred. In case of disagreement, these two (2) referees shall select a 
third referee, who shall be sworn to truly assess the damages. 

(3) When any two (2) of the referees agree, they shall reduce their 
findings to writing, sign it in duplicate, and deliver one (1) copy to the 
railroad company or agent and the other copy to the party damaged. 

(b)(1) On payment of the award of damages by the railroad within 
thirty (30) days, the railroad shall be forever released from all further 
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damages, but on failing to do so, the railroad shall pay to the party 
damaged double the amount of the value of the animal so killed or 
double the amount of damages awarded on account of the wounding of 
any animal. 

(2) In all cases where any award has been made by and under the 
provisions of subsection (a) of this section and the railroad company 
fails to comply with the award within thirty (30) days, as prescribed in 
subdivision (b)(1) of this section, the party damaged shall have the right 
to bring his or her action before any court in the county having 
competent jurisdiction, where any such stock may have been killed or 
wounded, for the actual damages he or she may have sustained on 
account of the killing or wounding of any such stock. The court or jury 
trying any such cause shall give judgment in favor of the party 
damaged double the value of the animal so killed or double the amount 
of damages awarded. 

(c) In case the party injured refuses to abide by the award and fails 
to recover a greater amount than was awarded, he or she shall pay the 
railroad a reasonable attorney’s fee, to be fixed by the court. 


History. Acts 1961 (1st Ex. Sess.), No. 
61, §§ 18, 14; A.S.A. 1947, §§ 73-1012, 
73-1013. 


23-12-913. Liability for fires. 


(a) All corporations, companies, or persons engaged in operating any 
railroad wholly or partly in this state shall be liable for the destruction 
of, or injury to, any real or personal property, which may be caused by 
fire resulting from the negligence of the corporations, companies, or 
persons or resulting from the negligent operation of any locomotive, 
engine, machinery, train, car, or other thing used upon the railroad or 
resulting from, or caused by, the negligence of any employee, agent, or 
servant of the corporation, company, or person in the discharge of his or 
her duty as such upon or in the operation of the railroad. 

(b) The owner of any real or personal property which is destroyed or 
injured in the manner set forth in subsection (a) of this section may 
recover all such damage to the property by suit in any court, in the 
county where the damage occurred, having jurisdiction of the amount of 
the damage. 


History. Acts 1955, No. 320, § 1;A.8.A. 
1947, § 73-1015. 
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CASE NOTES 


ANALYSIS 


Actionable Fires or Injuries. 
Attorney’s Fees. 

Burden of Proof. 

Defenses. 

Evidence. 

Instructions. 

Negligence. 

Railroads. 


Note. — A former similar section made 
railroad liable regardless of negli- 
gence while this section makes the 
railroad liable for negligent actions. 
This should be taken into consider- 
ation in reading the following deci- 
sions under prior law. 


Actionable Fires or Injuries. 

Former similar section applied only to 
fires communicated by locomotives or 
other instrumentalities used in movement 
of trains and did not apply to fires caused 
by the burning of buildings used in con- 
nection with the operation of its trains. 
Kansas City S. Ry. v. Thomas, 97 Ark. 287, 
133 S.W. 1030 (1911) (decision under prior 
law). 

A railroad company was liable for dam- 
age caused by fire whether the fire was 
caused by the operation of its trains, or by 
the acts of its servants in permitting fire 
to escape while burning off its right-of- 
way. Kansas City S. Ry. v. Cecil, 171 Ark. 
34, 283 S.W. 1 (1926) (decision under prior 
law). 

Where farmer of his own initiative as- 
sisted section crew in extinguishing fire 
on his premises, occasioned by sparks 
from a passing locomotive, railroad was 
not liable for injuries sustained by him 
where he adopted his own method of fight- 
ing the fire and used his own judgment 
without interference from any of rail- 
road’s employees. Missouri Pac. R.R. v. 
Benham, 192 Ark. 35, 89 S.W.2d 928 
(1936) (decision under prior law). 

Railroad company leasing warehouse 
under contract providing for exemption 
from liability for destruction by fire was 
not liable for destruction of warehouse 
and contents where lease was still in ef- 
fect. Missouri Pac. R.R. v. Barnes, 197 
Ark. 199, 121 S.W.2d 896 (1938) (decision 
under prior law). 


A railroad was not liable where there 
was no evidence to logically show that the 
operations of its equipment or employees 
caused the fire, or that it was negligent in 
not discovering the fire and using reason- 
able efforts in abatement. Chicago, Rock 
Island & Pac. R.R. v. Harris, 224 Ark. 848, 
276 S.W.2d 686 (1955) (decision under 
prior law). 


Attorney’s Fees. 

Allowance of attorney’s fees on motion 
of successful plaintiff after verdict had 
been returned was proper though com- 
plaint did not pray for attorney’s fee. Mis- 
souri Pac. R.R. v. Campbell, 206 Ark. 657, 
177 S.W.2d 174 (1944) (decision under 
prior law). 

In action against railroad for destruc- 
tion of property, fire insurance company 
intervening as subrogee of plaintiff was 
not entitled to allowance for attorney’s fee 
since part of former similar section relat- 
ing to allowance of attorney’s fee required 
a strict construction, and, when so con- 
strued, not more than one attorney’s fee 
could be allowed. Missouri Pac. R.R. v. 
Campbell, 206 Ark. 657, 177 S.W.2d 174 
(1944) (decision under prior law). 

If lessee from railroad allows plaintiffs 
to store personal property on leased prem- 
ises, and plaintiffs sue the railroad for loss 
of their goods, as result of a fire, and 
recover only half of amount of loss, plain- 
tiffs are still entitled to recover their at- 
torney fees. St. Louis-S.F. Ry. v. Travis 
Insulation Co., 215 Ark. 868, 223 S.W.2d 
765 (1949) (decision under prior law). 


Burden of Proof. 

When testimony showed there was a 
fire immediately after train had passed 
and no evidence of fire before it passed, 
plaintiffs made a prima facie case of neg- 
ligence and burden then shifted to rail- 
road company to prove itself free of negli- 
gence. Kansas City S. Ry. v. Beaty, 239 
Ark. 187, 388 S.W.2d 79 (1965). 


Defenses. 

Where property injured was on defen- 
dant’s right-of-way, it was necessary for 
defendant to plead fact that plaintiffs 
were trespassers if it desired to use such 
fact as a defense. St. Louis, Iron Mountain 
& S. Ry. v. Cooper & Ross, 120 Ark. 595, 
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180 S.W. 203 (1915) (decision under prior 
law). 


Evidence. 

In action against railway to recover 
damages caused by destruction of plain- 
tiffs property by fire, evidence that house 
was discovered to be on fire a few minutes 
after engine passed, in absence of any 
other explanation of fire’s origin, justified 
finding that fire was caused by sparks 
from engine and raised presumption of 
negligence. St. Louis, Iron Mountain & S. 
Ry. v. Dawson, 77 Ark. 434, 92 S.W. 27 
(1906) (decision under prior law). 

Where cotton was destroyed by fire 
while stored on defendant’s platform 
awaiting shipment, evidence tending to 
prove that defendant’s employees left a 
pile of cross ties burning at specified dis- 
tance from platform with wind blowing in 
that direction and that sparks were seen 
to fly, together with lack of evidence point- 
ing to any other source of fire, was suffi- 
cient to sustain finding that fire was com- 
municated from cross ties. St. Louis, Iron 
Mountain & S. Ry. v. Clements, 82 Ark. 3, 
99 S.W. 1106 (1907) (decision under prior 
law). 

Where property situated near a railroad 
track is destroyed by fire soon after a 
locomotive has passed, the inference may 
be drawn that the fire was caused by 
sparks from the locomotive; it is not es- 
sential that the evidence should exclude 
all possibility of another origin; it is suffi- 
cient if all the facts and circumstances in 
evidence fairly warrant the conclusion 
that the fire did not originate from some 
other cause. Chicago, Rock Island & Pac. 
Ry. v. Cobbs, 151 Ark. 207, 235 S.W. 995 
(1921); Chicago, Rock Island & Pac. Ry. v. 
National Fire Ins. Co., 151 Ark. 218, 235 
S.W. 1006 (1921) (preceding decisions un- 
der prior law). 

Where proof shows that property near 
railroad track was discovered to be on fire 
shortly after train had passed, and there 
was no proof of any other origin of the fire, 
it may be inferred that fire was caused by 
sparks from locomotive of passing train. 
Cairo, T. & S.R.R. v. Brooks, 112 Ark. 298, 
166 S.W. 167 (1914) (decision under prior 
law). 

Testimony was competent to refute de- 
fendant’s contention that none of its en- 
gines would emit sparks. Missouri Pac. 
R.R. v. Campbell, 206 Ark. 657, 177 
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S.W.2d 174 (1944) (decision under prior 
law). 

Where evidence tended to establish that 
meadow on appellee’s farm, which ad- 
joined right-of-way of appellant, caught 
fire shortly after one of appellant’s trains 
had passed, that fire first caught near 
right-of-way and then spread to other 
parts of farm, that defendant’s section 
hands were summoned to fight fire and 
one of them testified that a certain train 
started the fire, and no other cause of the 
fire was suggested, it was sufficient for 
jury to find for plaintiff. Missouri & Ark. 
Ry. v. Treece, 210 Ark. 63, 194 S.W.2d 203 
(1946) (decision under prior law). 

Evidence to effect that fire was observed 
on right-of-way shortly after train passed, 
that train was using its brakes as it 
passed and that train had brakes of cast 
iron which had tendency to spark was 
sufficient to support verdict against rail- 
way company in suit for damages from 
fire. Kansas City S. Ry. v. Story, 239 Ark. 
458, 390 S.W.2d 124 (1965). 


Instructions. 

It was error to instruct jury that an 
absolute duty was imposed on railway to 
supply its locomotives with best improved 
appliances in use and to keep them in 
good condition since extent of its duty was 
the exercise of reasonable care in provid- 
ing and maintaining such appliances. St. 
Louis, Iron Mountain & S. Ry. v. Dawson, 
77 Ark. 434, 92 S.W. 27 (1906); St. Louis, 
Iron Mountain & S. Ry. v. Thompson- 
Hailey Co., 79 Ark. 12, 94 S.W. 707 (1906); 
St. Louis, Iron Mountain & S. Ry. v. Cle- 
ments, 82 Ark. 3, 99 S.W. 1106 (1907) 
(preceding decisions under prior law). 

It was improper for court to charge jury 
that no presumption arises that fire origi- 
nated from one of defendant’s engines or 
trains merely from fact that fire occurred 
soon after engine or train passed the 
point. Union Seed & Fertilizer Co. v. St. 
Louis, Iron Mountain & S. Ry., 121 Ark. 
585, 181 S.W. 898 (1916) (decision under 
prior law). 

In action based on former similar sec- 
tion, it was improper to charge jury on 
question of contributory negligence. 
Union Seed & Fertilizer Co. v. St. Louis, 
Iron Mountain & S. Ry., 121 Ark. 585, 181 
S.W. 898 (1916) (decision under prior law). 


Negligence. 
Under this section it is necessary for 
plaintiff to allege and prove negligence on 
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part of railroad company to recover for 
damages resulting from fire. Kansas City 
S. Ry. v. Story, 239 Ark. 458, 390 S.W.2d 
124 (1965). 


Railroads. 

The term “railroad” referred to rail- 
roads only that were operated by corpora- 
tions, companies or individuals as com- 
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mon carriers. Valley Lumber Co. v. 
Westmoreland Bros., 159 Ark. 484, 252 
S.W. 609 (1923) (decision under prior law). 

Former similar section did not apply to 
railroads operated only in connection with 
an industrial enterprise. Helena Sw. R.R. 
v. Coolidge, 169 Ark. 552, 275 S.W. 896 
(1925) (decision under prior law). 


SUBCHAPTER 10 — RarmlroapD SAFETY AND ReGuuatory Act oF 1993 


SECTION. 

23-12-1001. 
23-12-1002. 
23-12-1003. 


Title. 

Jurisdiction. 

Maintenance of crossings of 
public roads and railroads 
— Failure to comply — 
Penalties. 

Powers and duties. 

Inadequate action or unrea- 
sonable refusal — Action 
on complaint. 


23-12-1004. 
23-12-1005. 


Effective Dates. Acts 1995, No. 668, 
§ 6: Mar. 17, 1995. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that the time- 
frames for investigations and procedures 
regarding the maintenance or obstruction 
of railroad crossings, which cross any pub- 
lic road, highway or street in this State, as 
such time-frames currently exist in Ar- 
kansas Code Annotated Sections 23-12- 
1005(a) and 23-12-1008(a), are unrealistic 
from a practical standpoint and have im- 
posed an undue burden both on the State 
and the railroad companies in meeting 
such time-frames when a complaint is 


23-12-1001. Title. 


SECTION. 

23-12-1006. Operation and movement of 
trains — Regulations, pen- 
alties, and enforcement. 


23-12-1007. Investigations — Regula- 
tions. 

23-12-1008. Unlawful delay — Action on 
complaint. 


filed with the State Highway Commission 
against a railroad company, that the 
amendments contained in this act will 
provide more realistic time-frames and 
will relieve such undue burdens; that only 
by the immediate effectiveness of this act 
may the aforementioned problems be 
solved; and that the provisions of this act 
are essential to the continued operation of 
state government. Therefore an emer- 
gency is hereby declared to exist and this 
act being necessary for the preservation of 
the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval.” 


This subchapter may be referred to as the “Railroad Safety and 


Regulatory Act of 1993”. 
History. Acts 1993, No. 726, § 2. 


23-12-1002. Jurisdiction. 


The State Highway Commission administers the railroad crossing 
safety program in Arkansas and has heretofore been designated by the 
General Assembly as the sole public body to deal with and has been 
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given exclusive jurisdiction concerning the location, construction, im- 
provement, and protection of railroad crossings in Arkansas. It is in the 
public’s interest and safety that uniformity be established in other 
matters pertaining to the maintenance of railroad crossings and the 
operation and movement of trains in this state. 


History. Acts 1998, No. 726, § 1. 


23-12-1003. Maintenance of crossings of public roads and rail- 
roads — Failure to comply — Penalties. 


The State Highway Commission is hereby designated as the sole 
public body to deal with and is hereby given exclusive jurisdiction over 
all matters pertaining to the maintenance of any location where any 
railroad crosses any public road, highway, or street in this state or 


where any public road, highway, or street crosses any railroad. 


History. Acts 1993, No. 726, § 3. 
Cross References. Crossings, con- 
struction and repair, § 27-67-214. 


CASE NOTES 


ANALYSIS 


Applicability. 
Actions. 
Compensation. 
Construction of Railroad. 
Damages. 

Duty of Railroad. 
Jurisdiction. 

Jury Question. 
Laches. 

Liability. 
Obstructions of Road. 
Penalties. 

Spur Track. 


Applicability. 

Former § 23-12-305 (see now this sec- 
tion) clearly covered crossings outside, as 
well as inside, corporate limits. Dena Con- 
str. Co. v. Burlington N.R.R., 297 Ark. 547, 
764 S.W.2d 419 (1989). 


Actions. 

Action against railroad company to re- 
cover penalty for failure to construct a 
crossing at a public road was properly 
brought in name of state for use of county. 
St. Louis, Iron Mountain & S. Ry. v. State, 
85 Ark. 561, 109 S.W. 545 (1908). 

In addition to tort liability, former § 23- 
12-305 (see now this section) provided for 
a penalty against the railroad if it failed to 


maintain the crossing as specified. Union 
Pac. R.R. v. State ex rel. Faulkner County, 
316 Ark. 609, 873 S.W.2d 805 (1994). 


Compensation. 

Former § 23-12-305 (see now this sec- 
tion) did not contemplate that a railroad 
company should be compensated either 
for constructing a crossing or for keeping 
it in repair. St. Louis Sw. Ry. v. Royall, 75 
Ark. 530, 88 S.W. 555, 88 S.W. 555 (1905); 
Kansas City S. Ry. v. City of Mena, 123 
Ark. 328, 185 S.W. 290 (1916). 


Construction of Railroad. 

Arailroad is “constructed” within mean- 
ing of former § 23-12-305 (see now this 
section) when track is ready for trains to 
pass over, and railroad must then con- 
struct crossing even though further work 
remains to be done on the railroad. St. 
Louis, Iron Mountain & S. Ry. v. State ex 
rel. Boone County, 88 Ark. 338, 114 S.W. 
703 (1908). 


Damages. 

A railroad company is liable for dam- 
ages to a property owner caused by the 
destruction of a bridge at a highway cross- 
ing thereby rendering a landowner’s prop- 
erty less accessible. Missouri Pac. R.R. v. 
Swafford, 186 Ark. 631, 55 S.W.2d 85 
(1932). 
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Duty of Railroad. 

A railroad company in building and 
maintaining a bridge across a ditch dug by 
it at a highway crossing was bound to use 
reasonable skill and diligence in providing 
against the ordinary dangers of travel; 
and if rails, guards or barriers be reason- 
ably necessary for that purpose and prac- 
ticable, it is its duty to construct and 
maintain them in the places needed. St. 
Louis, Iron Mountain & S. Ry. v. Aven, 61 
Ark. 141, 32 S.W. 500 (1895). 

The 1913 amendment to former § 23- 
12-305 (see now this section) had the 
effect of imposing upon the railway com- 
pany the same duty to erect crossings over 
streets in cities and towns as previously 
existed with respect to roads and high- 
ways. Kansas City S. Ry. v. City of Mena, 
123 Ark. 3238, 185 S.W. 290 (1916); Dena 
Constr. Co. v. Burlington N.R.R., 297 Ark. 
547, 764 S.W.2d 419 (1989). 

It is the duty of every railroad company 
to properly construct and maintain cross- 
ings over all public highways on the line of 
its road in such a manner that the same 
shall be safe and convenient to travelers, 
so far as it can do so without interfering 
with the safe operation of the road. Mis- 
sourl Pac. R.R. v. Howell, 198 Ark. 956, 
132 S.W.2d 176 (1939). 

Duty of railway company to maintain 
safe crossings extends to embankments 
constructed as necessary approaches to 
the railroad track. Shane v. Kansas City 
S. Ry., 121 F. Supp. 426 (W.D. Ark. 1954). 

Duty of railroad to improve roadways 
where they intersect tracks is restricted 
by § 27-67-214 to area of road between 
tracks and to end of cross ties. Untiedt v. 
St. Louis Sw. Ry., 246 Ark. 941, 440 S.W.2d 
251 (1969). 


Jurisdiction. 

Penal statutes neither give nor oust 
jurisdiction in chancery. Union Pac. R.R. v. 
State ex rel. Faulkner County, 316 Ark. 
609, 873 S.W.2d 805 (1994). 

Where the remedy at law under former 
§ 23-12-305 (see now this section) was 
fully adequate, the chancery court was 
wholly without subject matter jurisdic- 
tion, despite a request for an injunction. 
Union Pac. R.R. v. State ex rel. Faulkner 
County, 316 Ark. 609, 873 S.W.2d 805 
(1994). 


Jury Question. 
Evidence tending to show that railroad 
company’s duty to maintain the crossing 
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in safe condition was not performed, pre- 
sented question for jury. Missouri Pac. 
R.R. v. Howell, 198 Ark. 956, 132 S.W.2d — 
176 (1939). 


Laches. 

In a suit to recover from a railroad 
company the statutory penalty for failure 
to construct a suitable crossing of its track 
at a public highway, possession of the 
right-of-way for seven years is not a bar 
where such possession is only that as is 
ordinarily taken by railways for the pur- 
pose of enabling them to construct their 
track and operate their trains thereon. 
State ex rel. Craighead County v. Kansas 
City, Fort Scott & Memphis Ry., 54 Ark. 
608, 16 S.W. 657 (1891). 


Liability. 

A county and not a railroad company 
was liable for the construction of the ap- 
proaches to the railroad’s roadbed of a 
public highway laid out after the railroad 
was constructed. Prairie County v. Fink, 
65 Ark. 492, 47 S.W. 301 (1898) (decision 
prior to 1899 amendment to former § 23- 
12-305). 

Under a prior similar provision a rail- 
road company was liable for injuries to 
persons or property caused by its negli- 
gence in constructing or maintaining 
crossings or bridges where railroad 
crossed a public highway. Payne v. Stock- 
ton, 147 Ark. 598, 229 S.W. 44 (1921). 

Approaches or embankments reason- 
ably necessary to enable crossings or 
bridges to be used are part of the crossing 
for which railroad company will be liable 
for negligent maintenance. Payne _ v. 
Stockton, 147 Ark. 598, 229 S.W. 44 
GRA). 


Obstructions of Road. 

Property owner could enjoin obstruction 
of road. St. Louis, Iron Mountain & S. Ry. 
v. Taylor, 130 Ark. 64, 196 S.W. 930 (1917). 


Penalties. 

There was no taking of defendant’s 
property without due process of law, in 
enforcing the statutory daily penalty 
against the railroad, pending appeal of 
another case, in which the town’s author- 
ity to require the crossing was being 
tested by appeal. St. Louis-S.F. Ry. v. State 
ex rel. Craighead County, 182 Ark. 409, 31 
S.W.2d 739 (1930). 
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Spur Track. liable for damages to an automobile 

An industrial spur track which a rail- caused by a defective highway crossing. 
road company undertook to control and Missouri Pac. R.R. v. Meyer, 186 Ark. 810, 
maintain was a part ofits road andit was 56 S.W.2d 169 (1933). 


23-12-1004. Powers and duties. 


(a) The State Highway Commission shall make such investigation 
and studies as it deems necessary to properly exercise the jurisdiction 
hereby conferred and shall involve Arkansas counties, municipalities, 
and railroads operating within this state and unions representing 
railroad employees. 

(b) Pursuant to regulation providing for an opportunity of notice and 
hearing, the commission shall promulgate appropriate regulations 
pertaining to the maintenance of railroad crossings of state, county, city, 
or municipal streets and highways. 


History. Acts 1993, No. 726, § 3. 


23-12-1005. Inadequate action or unreasonable refusal — Action 
on complaint. 


(a)(1)(A) Prior to any request by a state, municipal, or county official 
for sanctions against any railroad company for violation of any 
regulation promulgated pursuant to this subchapter, the state, mu- 
nicipal, or county official shall state the claim or complaint in writing 
by certified mail to the registered agent of the railroad company in 
question. 

(B)G) Within forty-five (45) days after the receipt of the written 
claim or complaint by the railroad company, the railroad company 
shall respond to the claim or complaint, stating with specificity the 
corrective action taken, any corrective or remedial action planned 
and the time for its completion, or the reason for any refusal on the 
part of the railroad to correct the situation. 

(ii) This response shall be in writing to the complaining official by 
certified mail. 

(2)(A) In the event the issue is not then resolved to the satisfaction of 
the complaining official, the official shall notify the State Highway 
Commission in writing. 

(B)G) Within sixty (60) days after receipt of the complaint, the 
commission shall hold a hearing on the complaint. 

(ii) Notice of the hearing shall be given the railroad and the 
complainant at least twenty (20) days before the hearing. 

(C) After appropriate notice and hearing on the complaint and 
within twenty (20) days after the hearing, the commission or its 
designated representative shall determine the adequacy of the rail- 
road’s action or the reasonableness of its refusal under the circum- 
stances. 

(3)(A) If the cemmission makes a finding of inadequate action or 
unreasonable refusal on the part of the railroad based on information 
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presented at a hearing before the commission or before a designated 

representative of the commission, the railroad company charged with 

the violation shall be subject to a penalty of not less than two hundred 
dollars ($200) nor more than ten thousand dollars ($10,000) per 
occurrence, the penalty to be assessed by the commission. 

(B)G) The decision of the commission may be appealed to the 
circuit court of the county in which the violation occurred at any time 
within thirty (30) days after the decision is rendered. 

(ii) Provided, the decision of the commission shall be final unless 
appealed as authorized herein. 

(b)(1) If the state owns the highway where the questioned crossing is 
located, all moneys recovered under the provisions of this section shall 
be placed into the State Highway and Transportation Department 
Fund. 

(2) All other moneys recovered under this section shall be divided 
equally between the State Highway and Transportation Department 
Fund and the general, road, or highway fund of the county or munici- 
pality which owns the highway, road, or street where the questioned 
crossing is located. 


History. Acts 1993, No. 726, § 3; 1995, 
No. 668, § 1. 


23-12-1006. Operation and movement of trains — Regulations, 
penalties, and enforcement. 


The State Highway Commission is hereby designated as the sole 
public body to deal with, and is hereby given exclusive jurisdiction over, 
all matters pertaining to the operation and movement of trains within 
this state including, but not limited to, the obstruction of any public 
highway, road, street, or other railroad crossing or public property by a 
standing train. 


History. Acts 1993, No. 726, § 4. 


23-12-1007. Investigations — Regulations. 


(a)(1) The State Highway Commission shall make such investiga- 
tions as it deems necessary, or as requested by state, municipal, or 
county officials, to properly exercise the exclusive jurisdiction hereby 
conferred and pursuant to required notice and hearing shall promul- 
gate all necessary orders or regulations concerning train operation, 
train movement, permissible standing time for trains, and all other 
related matters. 

(2) The investigation of crossings shall include, but is not limited to, 
the reasonable availability or use of other crossings by vehicular or 
pedestrian traffic, the frequency and necessity of use of the railroad 
crossing by railroad trains and vehicular and pedestrian traffic, the 
restriction of emergency and law enforcement vehicles using the 
crossing, and the hours of frequent use of the crossing. 
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(3) In the investigation, the commission shall seek the advice of 
Arkansas counties, municipalities, railroads operating within this 
state, and unions representing railroad employees. 

(b) Provided, unless and until the commission by order or regulation 
provides otherwise, it is unlawful for any corporation, company, or 
person owning or operating any railroad trains in the state to permit a 
standing train to obstruct any public highway, road, street, or other 
railroad crossing for more than ten (10) minutes. 


History. Acts 1993, No. 726, § 4. 


23-12-1008. Unlawful delay — Action on complaint. 


(a)(1)(A) Prior to any request by a state, municipal, or county official 
for sanctions against a railroad company for violation of this section 
and §§ 23-12-1006 and 23-12-1007, the state, municipal, or county 
official shall state the claim or complaint in writing, by certified mail, 
to the registered agent of the railroad company in question. 

(B)G) Within forty-five (45) days after the receipt of the written 
claim or complaint by the railroad company, the railroad company 
shall respond to the claim or complaint stating with specificity the 
reasons for obstructing a crossing for an unlawful period of time. 

(ii) This response shall be in writing to the complaining official by 

certified mail. 
(2)(A) In the event the issue is not then resolved to the satisfaction of 
the complaining official, the official shall notify the State Highway 
Commission in writing and shall enclose a copy of the complaint and 
response. 

(B)G) Within sixty (60) days after receipt of the notice, the com- 
mission shall hold a hearing on the complaint. 

(ii) Notice of the hearing shall be given the railroad and the 
complainant at least twenty (20) days before the hearing. 

(C) The commission or its designated representative, after an 

appropriate notice and hearing on the complaint, shall determine 
whether the obstruction was for an unlawful period of time under the 
circumstances. 
(3)(A) If the commission makes such a finding of unlawful delay 
based on information presented at a hearing before the commission or 
before its designated representative, the railroad company charged 
with the violation shall be subject to a penalty to be imposed by the 
commission of not less than two hundred dollars ($200) nor more 
than five hundred dollars ($500) per occurrence. 

(B)i) The decision of the commission may be appealed to the 
circuit court of the county in which the violation occurred at any time 
within thirty (30) days after the decision is rendered. 

(ii) Provided, the decision of the commission shall be final unless 
appealed as authorized herein. 

(b) After the initial ten-minute period or such other period as may be 


_ prescribed by regulation of the commission, each ten-minute period or 
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other period as may be prescribed by regulation of the commission that 
the crossing is obstructed by a standing train shall constitute a 
separate offense, and penalties may be imposed accordingly. 

(c)(1) If the crossing where a violation occurs is located within the 
boundaries of a city or town, one-half (2) of the moneys recovered under 
the provisions of this section and §§ 23-12-1006 and 23-12-1007 shall 
be placed in the general fund or street fund of the municipality and 
one-half (4%) of the funds shall be placed in the State Highway and 
Transportation Department Fund. 

(2) All other moneys recovered under the provisions of this section 
shall be divided equally between the State Highway and Transportation 
Department Fund and the general road fund of the county in which the 
violation occurred. 


History. Acts 1993, No. 726, § 4; 1995, 
No. 668, § 2. 


CHAPTER 13 
MOTOR CARRIERS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 

. ARKANSAS Motor Carrier Act, 1955. 

. COMPLAINT PROCEEDINGS. 

. PASSENGERS. [REPEALED.] 

. MororcoacH CarriER INCENTIVE Procram. [REPEALED.] 

. REGISTRATION OF Motor CarriERS ENGAGED IN INTERSTATE COMMERCE. 

. TRANSPORTATION NETWORK ComMPANY SERVICES ACT. 


“10 Ol ® CG bo 


RESEARCH REFERENCES 


ALR. Carrier’s public duty exception to 
absolute or strict liability arising out of 
carriage of hazardous substances. 31 
A.L.R.4th 658. 

Measure and elements of damages or 
compensation for condemnation of public 
transportation system. 35 A.L.R.4th 1263. 

Provision of transportation services, by 
party not in that business, as common 
carriage subject to regulation by state 


regulatory control. 87 A.L.R.4th 638. 

Recovery of punitive damages for inju- 
ries resulting from transport, handling, 
and storage of toxic or hazardous sub- 
stances. 39 A.L.R.5th 763. 

Validity, construction, and application 
of state statute giving carrier lien of goods 
for transportation and incidental storage 
charges. 45 A.L.R.5th 227. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-13-101. [Repealed.] 

23-13-102. Inspection of licensees — Em- 
ployment of inspectors — 
Restraining operations. 


SECTION. 

23-13-103. Municipalities may not tax. 

23-13-104. Notice of cancellation or ter- 
mination of insurance 
policy on leased motor ve- 
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SECTION. 
hicles. 

23-13-105. Certain indemnity provisions 
void — Definitions. 


Effective Dates. Acts 1927, No. 99, 
§ 14: Mar. 4, 1927. Emergency clause pro- 
vided: “There being no adequate provi- 
sions of law for the regulation and control 
of the persons, corporations and associa- 
tions coming within the provisions of this 
Act, and this Act being deemed of imme- 
diate importance and emergency existing 
within the meaning of the Constitution, 
therefore, this Act shall take effect and be 
in force from and after its passage and 
approval.” 

Acts 1929, No. 62, § 12: approved Feb. 
27, 1929. Emergency clause provided: “It 
is hereby ascertained and declared that 
many motor vehicles now being operated 
for hire are not subject to the provision of 
existing statutes and that the operation of 
such vehicles without proper regulation is 
a menace to the traveling public and to all 
who patronize such vehicles, therefore, 
the immediate operation of this act is 
essential for the safety, protection and 
convenience of the people and an emer- 
gency is declared and this act shall take 
effect and be in force from and after its 
passage.” 

Acts 2015, No. 572, § 2: Mar. 20, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that motor carri- 
ers are often required to sign or accept 
transportation contracts that require mo- 
tor carriers or their insurers to indemnify 
one (1) or more parties or third-party 
beneficiaries to the transportation con- 
tract for negligent, reckless, intentional, 


23-13-101. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning hours of duty and rest period of 
drivers, penalties, and exceptions, was 
repealed by Acts 2005, No. 1691, § 1. The 
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malicious, willful, or wanton acts or omis- 
sions regardless of which entity is actually 
at fault or otherwise responsible; that 
while indemnity agreements involving 
motor carriers are compatible with public 
policy in many contexts, clarification of 
the law by this act is necessary to ensure 
that motor carriers are not forced to as- 
sume liabilities for actions over which 
they have little or no control; that the 
indemnity provisions prohibited by this 
act violate public policy because they 
eliminate the incentive for the indemnitee 
to take reasonable precautions to avert 
risky behavior that may lead to accidents 
or other losses; and that this act is imme- 
diately necessary because these indem- 
nity provisions are causing hardship to 
the motor carrier industry and threaten- 
ing the safety of workers associated with 
or affected by the motor carrier industry 
by forcing motor carriers to assume con- 
tractual responsibility for acts or omis- 
sions over which they have little or no 
control and by discouraging safe practices 
by the entities that contract with motor 
carriers. Therefore, an emergency is de- 
clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (8) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


section was derived from Acts 1931, No. 
157, §§ 1-3; Pope’s Dig., §§ 3450-3452; 
A.S.A. 1947, §§ 73-1744 — 73-1746; Acts 
ISOSENO 2a 2S. 
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23-13-102. Inspection of licensees — Employment of inspectors 
— Restraining operations. 


(a) The Arkansas State Highway and Transportation Department 
shall have the right to employ one (1) or more inspectors as may be 
needed for the purpose of making inspections of licensees from time to 
time. 

(b) If any person, firm, or corporation is operating without complying 
with the provisions of this act, then the Attorney General or any 
interested party may institute suit in any circuit court where service on 
the defendant may be had, restraining the further operation of motor 
vehicles by the person, firm, or corporation until the provisions of this 


act are complied with. 


(c) Nothing contained in this act shall be construed to relieve any 
motor vehicle carrier from any regulation imposed by law or lawful 


authority. 


History. Acts 1927, No. 99, §§ 11, 18; 
Pope’s Dig., § 2029; A.S.A. 1947, 8§ 73- 
1728, 73-1728n. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 38, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 


State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

Meaning of “this act”. Acts 1927, No. 
99 has been repealed or superseded with 
the exception of this section. However, 
Acts 1955, No. 397, § 28, specifically pro- 
vided that the Arkansas Motor Carrier Act 
is cumulative to this section. 


CASE NOTES 


Cited: Messina v. Galutza, 178 Ark. 
608, 11 S.W.2d 468 (1928). 


23-13-103. Municipalities may not tax. 


No city or town shall impose any tax or license upon any motor 
vehicle carrier licensed under the provisions of this act. 


History. Acts 1929, No. 62, § 9; A.S.A. 
1947, § 73-1729. 

Publisher’s Notes. Acts 1929, No. 62, 
§ 11, provided, in part, that nothing con- 
tained in this section would be construed 
to relieve any motor vehicle carrier from 
any regulation imposed by law or lawful 
authority. 


Acts 1955, No. 397, § 28, provided, in 
part, that subchapter 2 of this chapter 
would be cumulative to the provisions of 
this section. 

Meaning of “this act”. Acts 1929, No. 
62, has been repealed or rendered obsolete 
with the exception of this section. How- 
ever, Acts 1955, No. 397, § 28, specifically 


421 MOTOR CARRIERS 23-13-105 


provided that the Arkansas Motor Carrier thority of municipalities to tax and regu- 
Act is cumulative to this section. late, § 14-57-201. 
Cross References. Motor carriers, au- 


CASE NOTES 


Effect on Cities. rier. City of Little Rock v. Black Motor 
Cities are forbidden to charge a license Lines, 208 Ark. 498, 186 S.W.2d 665 
fee on vehicles owned by a licensed car- (1945). 


23-13-104. Notice of cancellation or termination of insurance 
policy on leased motor vehicles. 


Prior to the cancellation or termination of any liability, cargo, or 
property and casualty insurance policies issued on leased motor carri- 
ers, particularly motor carriers using tractor-trailor rigs, notice of the 
cancellation or termination shall be mailed or delivered by the insurer 
to the named insured, to any lienholder or loss payee named in the 
policy, and to any lessee registered with the insurer. 


History. Acts 1989, No. 646, § 1. 


23-13-105. Certain indemnity provisions void — Definitions. 


(a) As used in this section: 

(1) “Gas” means all natural gas, including casing-head gas and all 
other hydrocarbons not defined as oil in this section; 

(2) “Motor carrier” means: 

(A) An individual or entity that is engaged in the transportation of 
property for compensation by motor vehicle; and 

(B) An agent, employee, servant, or independent contractor of the 
individual or entity described in subdivision (a)(2)(A) of this section; 
(3) “Motor carrier transportation contract” means an express or 

implied contract, agreement, or understanding entered into, renewed, 
modified, or extended on or after March 20, 2015, that covers: 

(A) Transportation of property for compensation or hire by a motor 
carrier; 

(B) Entrance on property by the motor carrier for the purpose of 
loading, unloading, delivering, or transporting property for compen- 
sation or hire; or 

(C) Services that are incidental to an activity described in subdi- 
vision (a)(3)(A) or subdivision (a)(3)(B) of this section, including 
without limitation brokerage services or the storage of property; 

(4) “Oil” means crude petroleum oil and other hydrocarbons, regard- 
less of gravity, which are produced at the well in liquid form by ordinary 
production methods and which are not the result of condensation of gas 
after it leaves the reservoir; 

(5) “Operator” means the person who has the right as an owner or by 
agreement with an owner to enter upon the lands of another for the 
purposes of exploring, drilling, and developing for the production of 
brine, oil, gas, and all other petroleum hydrocarbons; 
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(6) “Person” means an individual, corporation, association, partner- 
ship, receiver, trustee, guardian, executor, administrator, fiduciary, 
federal agency, or representative of any kind; and 

(7) “Promisee” means the promisee specified in the motor carrier 
transportation contract and each agent, employee, servant, and inde- 
pendent contractor directly responsible to the specified promisee. 

(b) A provision, clause, covenant, or agreement contained in, collat- 
eral to, or affecting a motor carrier transportation contract to be 
performed all or in part in Arkansas that purports to indemnify, defend, 
or hold harmless, or that has the effect of indemnifying, defending, or 
holding harmless, the promisee from or against any liability for loss or 
damage resulting from the negligent, reckless, intentional, malicious, 
willful, or wanton acts or omissions of the promisee is against the public 
policy of the State of Arkansas and is void and unenforceable. 

(c) This section does not apply to: 

(1) The Uniform Intermodal Interchange and Facilities Access 
Agreement administered by the Intermodal Association of North 
America or other agreements providing for the interchange, use, or 
possession of intermodal chassis or other intermodal equipment; 

(2) Acontract of insurance between a motor carrier and its insurance 
carrier; 

(3) An indemnity clause entered into as part of a settlement agree- 
ment in which a motor carrier and any of its agents, employees, 
contractors, affiliates, assigns, and insurers are to be indemnified, 
defended, or otherwise held harmless as to any pending or future claim 
of: 

(A) Another party to or a third-party beneficiary of the settlement 
agreement; or 

(B) A henholder, alleged tortfeasor, or other allegedly responsible 
party; or 
(4)(A) Except as provided in subdivision (c)(4)(B) of this section, the 
provision of work or services of any kind to an operator or other 
person directly related to activities or operations stemming from the 
exploration, production, processing, gathering, or movement of oil or 
gas, including without limitation the hauling, movement, or trans- 
portation of people, oil, gas, goods, supplies, equipment, facilities, 
structures, water, fluids, chemicals, waste, or other materials on or 
off one (1) or more sites where any exploration or production 
operations have been, are, or will be occurring. 

(B) The activities and operations described in subdivision (c)(4)(A) 
of this section shall not include the transportation by motor carrier of 
refined petroleum products for purposes unrelated to the exploration, 
drilling, or production of oil or gas. 

(d) Notwithstanding any choice-of-law provision to the contrary, the 
law of Arkansas relating to indemnity as embodied in this section shall 
apply to and govern every motor carrier transportation contract to be 
performed all or in part within the State of Arkansas. 
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History. Acts 2015, No. 572, § 1. 


SECTION. 


23-13-201. 
23-13-202. 
23-13-203. 
23-13-204. 
23-13-205. 
23-13-206. 
23-13-207. 
23-13-208. 
23-13-209. 
23-13-210. 
23-13-211. 
23-13-212. 
23-13-213. 
23-13-214. 
23-13-215. 
23-13-216. 
23-13-217. 
23-13-218. 
23-13-219. 


23-13-220. 


23-13-221. 


23-13-222. 
23-13-223. 
23-13-224. 
23-13-225. 


23-13-226. 
23-13-227. 


23-13-228. 


Title. 

Purpose. 

Definitions. 

Applicability of subchapter. 

Interstate commerce  unaf- 
fected by subchapter. 

Exemptions. 

Regulation by department. 


General duties and powers of 
department. 
Mandatory injunction — Re- 


quirement that depart- 
ment take jurisdiction. 

Hearings before department. 

Appeals — Entitlement. 

Appeals — Notice. 

Appeals — Stay of operating 
authority pending appeal. 

Appeals — Transcripts. 

Appeals — Filing fees. 

Agent for service of process, 
notices, or orders. 

Enforcement officers. 

Certificate of public conve- 
nience and necessity — 
Requirement. 

Certificate of public conve- 
nience and necessity — 
Application and fees. 

Certificate of public conve- 
nience and necessity — Is- 
suance — Notice and hear- 
ing. 

Certificate of public conve- 
nience and necessity — 
Terms and conditions. 

Permits for contract carriers 
— Requirement. 

Permits for contract carriers 
— Application and fees. 
Permits for contract carriers 

— Issuance. 

Permits for contract carriers 
— Terms and conditions — 
Contracts for services. 

Dual operation. 

Certificates and permits — 
Security for the protection 
of the public. 

Transportation of persons or 
property in interstate com- 
merce on public highways 


SECTION. 


23-13-229. 
23-13-230. 


23-13-231. 


23-13-232. 


23-13-2383. 


23-13-234. 


23-13-235. 


23-13-236. 


23-13-237. 


23-13-238. 


23-13-239. 


23-13-240. 


23-13-241. 


23-13-242. 


23-13-105 


SUBCHAPTER 2 — ARKANSAS Moror Carrier Act, 1955 


unlawful without  ad- 
equate surety. 

Temporary authority. 

Brokers — Licenses — Rules 
and regulations for protec- 
tion of public. 

Certificates, permits, and li- 
censes — Effective dates. 

Certificates, permits, and li- 
censes — Transfer, assign- 
ment, etc. 

Certificates, permits, and li- 
censes — Amendment, re- 
vocation, and suspension. 

Operation without certificate 
or permit prohibited — 
Violation of terms, condi- 
tions, etc., of certificate, 
permit, or license prohib- 
ited. 

Annual fees charged carriers 
— Remittance — Disposi- 
tion of funds. 

Common carriers — Duties as 
to transportation of pas- 
sengers and property — 


Rates, charges, rules, 
regulations, etc. 
Common carriers — Rates, 


fares, and charges to be 
just and reasonable — Un- 
reasonable preferences or 
advantages prohibited. 

Common carriers — Rates, 
fares, rules, regulations, 
etc. — Complaints. 


Common carriers — Rates, 
fares, rules, regulations, 
etc. — Determination by 
department. 

Common carriers — Rates, 
charges, rules, regula- 
tions, etc. — Establish- 


ment and division of joint 
rates, charges, etc. 


Common carriers — Sched- 
ules, rules, etc., affecting 
rates, fares, etc. — Hear- 
ings — Suspension pro- 
ceedings. 

Common carriers — Rates, 
charges, rules, regula- 
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SECTION. 
tions, etc. — Factors of 
reasonableness or _ just- 
ness. 

Sections 23-13-2386 — 23-13- 
242 cumulative. 

Tariffs of common carriers by 
motor vehicle. 

Contract carriers — Schedule 
of minimum rates and 
charges, rules, regula- 
tions, and practices — Re- 
quirement — Filing, post- 
ing, and publishing 
required. 

Contract carriers — Schedule 
of minimum rates and 
charges, rules, regula- 
tions, and practices — Ad- 
herence to schedule re- 
quired — Exceptions. 

Contract carriers — Schedule 
of minimum rates and 
charges, rules, regula- 
tions, and practices — No- 
tice of proposed changes. 

Contract carriers — Com- 
plaints. 

Contract carriers — Schedule 
of rules, etc., affecting 
rates, fares, etc. — Hear- 
ings — Suspension pro- 
ceedings. 

Contract carriers — Schedule 
of minimum rates and 
charges, rules, regula- 
tions, and practices — Ks- 


23-13-2483. 
23-13-244. 


23-13-245. 


23-13-246. 


23-13-247. 


23-13-248. 


23-13-249. 


23-13-250. 


Publisher’s Notes. Acts 1955, No. 397, 
§ 28, provided, in part, that this subchap- 
ter would be cumulative to the provisions 
of §§ 23-13-102, 23-13-103 and 23-13-301 
— 23-13-310, and amendatory to Acts 
1941, No. 367 (superseded). The section 
further provided that any and all rights or 
privileges granted or obtained pursuant to 
Acts 1941, No. 367 (superseded) or any 
acts predecessor thereto and which were 
in full force and effect on March 29, 1955 
shall be preserved and maintained. 

The Arkansas Transportation Commis- 
sion was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
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SECTION. 
tablishment by depart- 
ment. 

23-13-251. Collection of rates and 
charges. 


23-13-252. Receipts or bills of lading. 

23-13-2538, 23-13-254. [Repealed.] 

23-13-255. Access to property, equipment, 
and records. 

23-13-256. Identification of equipment. 

23-13-257. Violations by carriers, ship- 
pers, brokers, etc., or em- 
ployees, agents, etc. — 
Penalties. 

23-13-258. Operation of motor vehicle 
while in possession of, con- 
suming, or under influence 
of any controlled sub- 
stance or intoxicating li- 
quor prohibited — Defini- 
tion. 

23-13-259. Lessor to unauthorized per- 
sons deemed motor carrier. 

23-13-260. Violations of subchapter — 
Jurisdiction of cases. 

23-13-261. Injunction against violation of 
subchapter, rules, regula- 
tions, etc., or terms and 
conditions of certificate, 
permit, or license. 

23-13-262. Actions to recover penalties. 

23-13-263. Lien declared to secure pay- 
ment of fines and penal- 
ties. 

23-13-264. Disposition of forfeited bonds 
and fines. 

23-13-265. Exempt motor carrier to pos- 
sess annual receipt. 


(1st Ex. Sess.), No. 67, § 23 and Acts 1989 
(1st Ex. Sess.), No 153, §§ 2, 3, abolished 
the board and the agency and transferred 
their powers, functions, and duties to the 
State Highway Commission and the State 
Highway and ‘Transportation Depart- 
ment, respectively. 

Cross References. Licenses and per- 
mits, removal of disqualification for crimi- 
nal offenses, § 17-1-103. 

Preambles. Acts 1957, No. 343 con- 
tained a preamble which read: “Whereas, 
Act 213 of the Acts of the General Assem- 
bly of 1953 provides in substance that an 
applicant for a motor vehicle license in 
Arkansas must submit a receipt or state- 
ment by the tax collector from the county 
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or counties in which his property is lo- 
cated that all taxes due on personal prop- 
erty owned by the applicant have been 
paid and that upon failure to submit such 
evidence, no motor vehicle license shall be 
issued until taxes are paid; and 

“Whereas, many out-of-state motor car- 
riers engaged in interstate transportation 
of property and/or passengers over Arkan- 
sas highways, assessed by the Arkansas 
Public Service Commission under provi- 
sions of Sections 84-601, 84-602, 84-603, 
84-604, 84-605, 84-606 and 84-610, Arkan- 
sas Statutes, 1947, Annotated, fail or re- 
fuse to pay the Commissioner of Revenues 
of Arkansas the ad valorem tax on the 
assessed value of the carrier operating 
property in Arkansas as found and fixed 
by the Arkansas Public Service Commis- 
sion; and 

“Whereas, such failure or refusal of 
those out-of-state carriers to pay their fair 
share of the ad valorem tax is inequitable 
and unfair to regulated motor carriers 
domiciled in Arkansas who must have a 
certificate showing that they have paid all 
taxes due and payable on all personal 
property in Arkansas before a motor ve- 
hicle license can be issued; 

“Now, therefore....” 

Acts 1963, No. 89 contained a preamble 
which read: “Whereas, it is desirable to 
more clearly define the status of certain 
motor carriers operating under certifi- 
cates of convenience and necessity of the 
Arkansas Commerce Commission in terri- 
tory subsequently annexed by municipali- 
ties; 

“Now, therefore....” 

Effective Dates. Acts 1955, No. 397, 
§ 29: Mar. 29, 1955. Emergency clause 
provided: “It is found and declared that 
present laws regulating motor carriers are 
inadequate to protect the public interest 
and to preserve an adequate public trans- 
portation system, so that this Act being 
necessary for the immediate preservation 
of the public peace, health and safety, an 
emergency is hereby declared to exist and 
this Act shall take effect on its passage 
and approval.” 

Acts 1957, No. 343, § 4: approved Mar. 
27, 1957. Emergency clause provided: “It 
is found that an immediate need exists for 
improved methods of tax collection from 
certain motor carriers; therefore, an emer- 
gency is hereby declared to exist, and this 
Act being necessary for the immediate 
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preservation of the public peace, health, 
and safety, shall take effect and be in force 
from and after its passage.” 

Acts 1961, No. 191, § 3: Mar. 7, 1961. 
Emergency clause provided: “It is found 
and declared that present laws limiting 
the number of contracts which are permit- 
ted for contract carriers and failing to 
limit the total mileage for operation of 
contract carriers are inadequate to protect 
the public interest and to preserve an 
adequate public transportation system, 
and this Act being necessary for the im- 
mediate preservation of the public peace, 
health and safety, an emergency is hereby 
declared to exist and this Act shall take 
effect on its passage and approval.” 

Acts 1963, No. 89, § 3: Feb. 27, 1963. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the laws of this State are not 
clear with respect to the operation of mo- 
tor vehicles under certificates of conve- 
nience and necessity of the Arkansas 
Commerce Commission in territory subse- 
quently annexed by municipalities, and 
that immediate clarification of said act is 
necessary in order to prevent irreparable 
harm to carriers operating under such 
certificates of convenience and necessity. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval.” 

Acts 1971, No. 175, § 4: Feb. 26, 1971. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
that haulers of gravel, rock, dirt, pro- 
cessed asphalt, rip-rap, quarried stone, 
crushed stone and similar materials are 
currently covered by the Motor Carrier 
Act, and that the immediate passage of 
this Act is necessary to clarify the status 
of haulers of such materials under the 
Motor Carrier Act. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval.” 

Acts 1977, No. 468, § 2: Mar. 17, 1977. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the present law prescribing 
application fees for motor carriers en- 
gaged in interstate commerce is in conflict 
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with regulations of the Interstate Com- 
merce Commission, and that there is an 
urgent need to comply with laws of the 
United States of America. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health, 
and safety shall be in full force and effect 
from and after its passage and approval.” 
Acts 1983, No. 565, § 8: July 1, 1983. 
Emergency clause provided: “It is hereby 
found and determined by the Seventy- 
Fourth General Assembly that the annual 
assessment fees, miscellaneous fees, per- 
mit fees, penalties and fines collected as 
provided by law by the Arkansas Trans- 
portation Commission in performance of 
its regulatory duties should properly be 
designated as general revenues of the 
State of Arkansas and that delay in effect- 
ing such designation would jeopardize the 
continued financial support of necessary 
State services. Therefore, an emergency is 
hereby declared to exist, and this Act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety is hereby declared to be in full force 
and effect from and after July 1, 1983.” 
Acts 1985 (1st Ex. Sess.), No. 23, § 3 
and No. 29, § 3: June 26, 1985. Emer- 
gency clauses provided: “It is hereby found 
and determined by the General Assembly 
that Act 438 of 1985 amended Section 1 of 
Act 74 of 1983 to exempt from the Arkan- 
sas Motor Carrier Act of 1955 the trans- 
portation of petroleum products and eth- 
ylene glycol antifreeze by Arkansas 
companies using vehicles licensed in the 
State of Arkansas; that the Act is subject 
to litigation based on its application to 
Arkansas companies only; that in order to 
assure the validity of Act 438 of 1985 this 
Act amends Section 1 of Act 74 of 1983 to 
eliminate the limitation that its exemp- 
tions apply only to Arkansas companies; 
and that since the validity of Act 438 of 
1985 will remain in doubt until this Act 
goes into effect this Act should be given 
immediate effect. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being immediately necessary for the 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval.” 
Acts 1991, No. 33, § 5: July 1, 1991. 
Emergency clause provided: “It is hereby 
found and determined by the Seventy- 
Eighth General Assembly of the State of 


426 


Arkansas that subdivision (a)(3) of Arkan- 
sas Code 23-13-206 is incompatible with 
Federal Motor Carrier Safety Regula- 
tions; that unless subdivision (a)(3) of Ar- 
kansas Code 23-13-206 is amended, the 
federal funds received by the State for 
highway safety programs of this State will 
be in jeopardy; that such federal funds are 
essential to the highway safety programs 
of this State, in particular federal funds 
received by the State under the Motor 
Carrier Safety Assistance Program (MC- 
SAP) which funds are utilized in assisting 
the monitoring and enforcement of the 
safety of trucks on this State’s highways, 
roads, and streets; and that in the event of 
an extension of the Regular Session, the 
delay in the effective date of this act 
beyond July 1, 1991, could work irrepa- 
rable harm upon the proper administra- 
tion and provision of this essential high- 
way safety program. Therefore, an 
emergency is hereby declared to exist and 
this act being necessary for the preserva- 
tion of the public peace, health, and safety 
shall be in full force and effect from and 
after July 1, 1991.” 

Acts 1991, No. 297, § 5: July 1, 1991. 
Emergency clause provided: “It is hereby 
found and determined by the Seventy- 
Eighth General Assembly of the State of 
Arkansas that Arkansas Code § 23-13- 
255 is incompatible with Federal Motor 
Carrier Safety Regulations; that unless 
Arkansas Code § 23-13-255 is amended, 
the federal funds received by the State for 
highway safety programs of this State will 
be in jeopardy; that such federal funds are 
essential to the highway safety programs 
of this State, in particular federal funds 
received by the State under the Motor 
Carrier Safety Assistance Program (MC- 
SAP) which funds are utilized in assisting 
the monitoring and enforcement of the 
safety of trucks on this State’s highways, 
roads, and streets; and that in the event of 
an extension of the Regular Session, the 
delay in the effective date of this act 
beyond July 1, 1991, could work irrepa- 
rable harm upon the proper administra- 
tion and provision of this essential high- 
way safety program. Therefore, an 
emergency is hereby declared to exist and 
this act being necessary for the preserva- 
tion of the public peace, health, and safety 
shall be in full force and effect from and 
after July 1, 1991.” 
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Acts 1992 (1st Ex. Sess.), No. 35, § 5: 
Mar. 10, 1992. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly of the State of 
Arkansas that this act is necessary to 
conform Arkansas Code Annotated § 23- 
13-232(c) to the federal bankruptcy laws 
because it does not contain an exceptive 
provision for circumstances where the in- 
terstate authority is being transferred by 
a common carrier that has filed for protec- 
tion under the federal bankruptcy laws 
and is subject to constitutional challenge. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health, and safety, shall be 
in full force and effect from and after its 
passage and approval.” 

Acts 1993, No. 1022, § 5: Apr. 12, 1993. 
Emergency clause provided: “It is hereby 
found and determined by the Seventy- 
Ninth General Assembly of the State of 
Arkansas that the amendments contained 
in this Act providing fines for operators of 
certain motor vehicles convicted of posses- 
sion or use of any “Controlled Substance” 
or any intoxicating liquor while operating 
such vehicles are necessary for the pur- 
poses of ensuring that this State law is 
compatible with federal laws and regula- 
tions concerning motor carrier safety and 
only by the immediate effectiveness of this 
Act may such compatibility be expedi- 
tiously accomplished. Therefore, an emer- 
gency is hereby declared to exist and this 
act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
on and after the date of its passage and 
approval.” 

Acts 1993, No. 1027, § 4: Oct. 1, 1993. 

Acts 1995, No. 746, § 7: Mar. 23, 1995. 
Emergency clause provided: “It is hereby 
found and determined by the Eightieth 
General Assembly of the State of Arkan- 
sas that the U. S. Congress through its 
passage of PL. 103-305 has largely pre- 
empted state regulation of intrastate 
transportation of property with regard to 
prices, routes, and services; that Congress 
through its passage of PL. 103-311 has 
pre-empted state regulation of intrastate 
fares for the transportation of passengers 
by bus by the interstate motor carriers of 
passengers over a route authorized by the 
Interstate Commerce Commission; that 
this federal pre-emption eliminated the 
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asset value of any certificates of authority 
or permits held by certain types of motor 
carriers on December 31, 1994; that cer- 
tain regulatory functions such as insur- 
ance requirements, financial fitness, and 
safety of operations were not pre-empted; 
and that since the passage of these federal 
laws, there has been much confusion and 
misunderstanding among the motor carri- 
ers as to those matters pre-empted from 
regulation by the state of Arkansas and to 
those matters not pre-empted. Therefore, 
in order to eliminate the confusion and 
misunderstanding of the intrastate regu- 
lation as soon as possible, an emergency is 
hereby declared to exist, and this act be- 
ing necessary for the immediate preserva- 
tion of the public peace, health, and safety, 
shall be in full force and effect from and 
after its passage and approval.” 

Acts 1997, No. 1026, § 6: Apr. 2, 1997. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that confusion and disagreement 
have arisen regarding the enforcement of 
the safety of operation and equipment 
regulations of the State Highway Com- 
mission with regard to the presentation of 
certain documents by operators of heavy 
commercial vehicles and the authority of 
the enforcement officers of the Commis- 
sion to place out of service drivers who 
have either refused to present the re- 
quired documents or have exceeded the 
maximum amount of driving time, with- 
out any type of rest, in violation of such 
rules and regulations and, consequently, 
unless placed out of service at that time, 
creating an extreme safety hazard to the 
traveling public; and that it is the purpose 
of this act to clarify the law to insure that 
this safety hazard is prevented and that 
until this act becomes effective such con- 
fusion may continue to arise. Additionally, 
it is hereby found and determined by the 
General Assembly that the owners and 
operators of certain types of equipment, 
which equipment is moved on the high- 
ways under special permit from the State 
Highway Commission generally in a lim- 
ited number of counties for special uses, 
are frequently unable to cross county 
lines, even for a short distance, without 
procuring an additional permit from that 
Commission; that there are times when 
this has created a hardship to the welfare 
of the citizens of the state, particularly 
after the onset of severe storms or other 
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disaster; that until this act becomes effec- 
tive such hardship will continue to exist 
and it is the intent of this act to abate such 
hardships. It is further found and deter- 
mined by the General Assembly that only 
by the immediate effectiveness of this act 
may such problems be solved or abated. 
Therefore an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall become ef- 
fective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto.” 

Acts 2003, No. 1117, § 4: Apr. 7, 2003. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that requiring a 
motor carrier or broker to report annually 
to the Arkansas Highway Commission 
creates an unjustified burden on the mo- 
tor carrier or broker operating in the State 
of Arkansas; that other provisions of Ar- 
kansas law require a motor carrier or 
broker to report annually to other authori- 
ties; and that this act is immediately 
necessary because these dual reporting 
requirements are duplicative and need to 
be eliminated to reduce the duplication of 
government efforts. Therefore, an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 

Acts 2003, No. 1121, § 2: Apr. 7, 2003. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that enforcement 
officers of the Arkansas Highway Commis- 
sion are required to enforce the federal 
motor carrier safety laws and the rules 
and regulations of the Arkansas Highway 
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Commission with respect to motor carrier 
safety of operations and equipment; that 
the enforcement officers must have the 
authority to stop and require the drivers 
of commercial vehicles to exhibit and sub- 
mit for inspection all documents required 
to be carried in vehicles engaged in inter- 
state or intrastate commerce, including 
bills of lading, waybills, invoices, or other 
evidences of the character of the lading 
being transported in those vehicles; and 
that this act is immediately necessary 
because that authority is lacking in cur- 
rent law. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 

Acts 2007, No. 232, § 4: Mar. 9, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that in August 
2005 the United States Congress enacted 
the Uniform Carrier Registration Act of 
2005; that the Uniform Carrier Registra- 
tion Act of 2005 is to replace the single 
state registration program on or before 
January 1, 2007; that the deadline has 
passed and Arkansas has not yet had an 
opportunity to respond to this law due to 
its biennial legislative sessions; and that 
there is an immediate need for implemen- 
tation of the provisions of this act to 
ensure that Arkansas is in compliance 
with the Uniform Carrier Registration Act 
of 2005 to prevent the loss of funding. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 
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RESEARCH REFERENCES 
Ark. L. Rev. Motor Carriers, 7 Ark. L. 
Rev. 369. 
CASE NOTES 
Compliance. Cited: Southwestern Transp. Co. v. 


The Motor Carrier Act is not essentially King, 240 Ark. 309, 399 S.W.2d 276 
a criminal law; its violations are punish- (1966); Wallis v. Mrs. Smith’s Pie Co., 261 
able either by civil penalties or by fines for Ark. 622, 550 S.W.2d 453 (1977); Mack v. 
misdemeanors only. Carroll v. State, 276 Wilkerson, 304 Ark. 114, 801 S.W.2d 26 
Ark. 160, 634 S.W.2d 99 (1982). (1990). 


23-13-201. Title. 


This subchapter may be cited as the “Arkansas Motor Carrier Act, 
1955”. 


History. Acts 1955, No. 397,§ 1;A.S.A. 
1947, § 73-1754. 


CASE NOTES 


Cited: Dominguez v. State, 290 Ark. 
428, 720 S.W.2d 703 (1986). 


23-13-202. Purpose. 


It is declared that it is necessary in the public interest to regulate 
transportation by motor carriers in such manner as to: 

(1) Recognize and preserve the inherent advantages of and foster 
sound economic conditions in such transportation and among such 
carriers; 

(2) Promote adequate, economical, and efficient service by motor 
carriers and reasonable charges therefor, without unjust discrimina- 
tions, undue preferences or advantages, and unfair or destructive 
competitive practices; 

(3) Develop and preserve a highway transportation system properly 
adapted to the needs of the commerce of the State of Arkansas and the 
national defense; and 

(4) Cooperate with the United States Government, other depart- 
ments of the State of Arkansas, regulatory bodies of other states and 
the duly authorized officials thereof, and with any organization of motor 
carriers in the administration and enforcement of this subchapter. 


History. Acts 1955, No. 397, § 2;A.S.A. 
1947, § 73-1755. 
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CASE NOTES 


Compliance. 

Where only one of carriers, protesting 
issuance of certificate of public conve- 
nience and necessity to another carrier, 
served area in which service was autho- 
rized under certificate and the one carrier 


entire area, issuance of such certificate 
was not contrary to this section. Hoskins 
v. Melton, 226 Ark. 336, 289 S.W.2d 884 
(1956). 

Cited: Dominguez v. State, 290 Ark. 
428, 720 S.W.2d 703 (1986). 


who served that area did not serve the 


23-13-203. Definitions. 


(a) As used in this subchapter, unless the context otherwise requires: 

(1) “Broker” means any person not included in the term “motor 
carrier” and not a bona fide employee or agent of any motor carrier. A 
“broker”, as principal or agent, sells or offers for sale any transportation 
subject to this subchapter, or negotiates for, or holds himself or herself 
or itself out by solicitation, advertisement, or otherwise as one who 
sells, provides, furnishes, contracts, or arranges for such transporta- 
tion; 

(2) “Certificate” means a certificate of public convenience and neces- 
sity issued under authority of the laws of the State of Arkansas to 
common carriers by motor vehicle; 

(3) “Commercial zone” means any municipality within this state 
together with that area outside the corporate limits of any municipality 
which is prescribed by the Interstate Commerce Commission [abol- 
ished] as a commercial zone; 

(4) “Common carrier by motor vehicle” means any person who or 
which undertakes, whether directly or indirectly, or by lease of equip- 
ment or franchise rights, or any other arrangement, to transport 
passengers or property or any classes of property for the general public 
by motor vehicle for compensation whether over regular or irregular 
routes; 

(5) “Contract carrier by motor vehicle” means any person not a 
common carrier included under subdivision (a)(4) of this section who or 
which, under individual contracts or agreements, and whether directly 
or indirectly or by lease of equipment or franchise rights or any other 
arrangements, transports passengers or property by motor vehicle for 
compensation; 

(6) “Department” means the Arkansas State Highway and Transpor- 
tation Department; 

(7) “Highway” means the public roads, highways, streets, and ways 
in the State of Arkansas; 

(8)(A) “Household goods carrier” means any motor carrier transport- 

ing: 

(i) Personal effects and property used or to be used in a dwelling 
when it is a part of the equipment or supply of the dwelling; 

(ii) Furniture, fixtures, equipment, and the property of stores, 
offices, museums, institutions, hospitals, or other establishments 
when they are a part of the stock, equipment, or supply of the stores, 
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ea museums, institutions, hospitals, or other establishments; 
an 

(iii) Articles, including objects of art, displays and exhibits, voting 
machines and tabulating machines, including the auxiliary machines 
or component parts as are necessary to the performance of a complete 
tabulating process, including, but not limited to, punches, sorters, 
computers, verifiers, collators, reproducers, interpreters, multipliers, 
wiring units, and control panels and spare parts therefor, which 
because of the unusual nature or value require specialized handling 
and equipment usually employed in moving household goods. 

(B)G) The household goods carriers shall continue to be regulated 
by the department in accordance with this subchapter and all rules 
and regulations made and promulgated by the department. 

(ii) Provided, a household goods carrier upon application with the 
department shall not be required to prove that the proposed services 
or operations are required by the present or future public convenience 
and necessity, nor shall the rates of such household goods carriers be 
subject to regulation by the department; 

(9) “Interested parties” includes, in all cases, all carriers operating 
over the routes or any part thereof or in the territory involved in any 
application for a certificate of convenience and necessity or a permit, or 
any application to file or change any schedule or rates, charges, fares, 
or any rule, regulation, or practice, and such other parties as the 
department may deem interested in the particular matter; 

(10) “Irregular route” means that the route to be used by a motor 
carrier is not restricted to any specific highways within the area the 
motor carrier is authorized to serve; 

(11) “Lease” means, as used in connection with the term “motor 
vehicle”, the rental of a motor vehicle by a lessor to a lessee, except to 
an authorized carrier, with nothing furnished except necessary main- 
_ tenance; 

(12) “License” means a license issued under this subchapter to a 
_ broker; 

(13) “Motor carrier” includes both a common carrier by motor vehicle 
- and a contract carrier by motor vehicle and any person performing 
_ for-hire transportation service without authority from the department; 

(14) “Motor vehicle” means any vehicle, machine, tractor, trailer, or 
semitrailer propelled or drawn by mechanical power and used upon the 
_ highways in the transportation of passengers or property or any 
- combination thereof determined by the department, but. it does not 
- include any vehicle, locomotive, or car operated exclusively on rails; 
(15) “Occasional” means the transportation of persons or property 
where an emergency exists at the time or place and no authorized 
_ service is immediately available; 

(16) “Permit” means a permit issued under authority of the laws of 
- the State of Arkansas to contract carriers by motor vehicle; 

(17) “Person” means any individual, firm, copartnership, corpora- 
_ tion, company, association, or joint-stock association and includes any 
- trustee, receiver, assignee, or personal representative thereof; 
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(18) “Private carrier” means any person engaged in the transporta- 
tion by motor vehicle upon public highways of persons or property, or 
both, but not as a common carrier by motor vehicle or a contract carrier 
by motor vehicle and includes any person who transports property by 
motor vehicle, where the transportation is incidental to or in further- 
ance of any commercial enterprise of the person, which enterprise is one 
other than transportation; and 

(19) “Regular route” means a fixed, specific, and determined course 
to be traveled by a motor carrier’s vehicles rendering service to, from, or 
between various points, localities, or municipalities in this state. 

(b) The “services” and “transportation” to which this subchapter 
applies includes all vehicles operated by, for, or in the interest of any 
motor carrier irrespective of ownership or of contract, express or 
implied, together with all facilities and property operated or controlled 
by any such carrier and used in the transportation of passengers or 
property or in the performance of any service in connection therewith. 


History. Acts 1955, No. 397, § 5;A.S.A. 
1947, § 73-1758; Acts 1995, No. 746, § 2. 

A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 


(1st Ex. Sess.), No. 153, §§ 2 and 38, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Brokers. 

Common Carriers. 
Contract Carriers. 
Private Carrier. 
Public Carriers. 


Brokers. 

The term “broker” does not apply to the 
casual operator of a motor car who ar- 
ranges with a passenger for transporta- 
tion, but if he brings the two together and 
they make the arrangement for transpor- 
tation, he is a broker. Duck v. Arkansas 
Corp. Comm’n, 203 Ark. 488, 158 S.W.2d 
24, appeal dismissed, 316 U.S. 641, 62 S. 
Ct. 946, 86 L. Ed. 1727 (1942) (decision 
under prior law). 


Common Carriers. 

Motorbus operated over state highway 
for compensation was a common carrier. 
Morgan v. Fielder, 194 Ark. 719, 109 
S.W.2d 922 (1937) (decision under prior 
law). 

One who operated a vehicle regularly 
over a designated route and who inciden- 
tally accepted passengers and exacted 
compensation for transporting them was a 
common carrier. Kelly v. State, 197 Ark. 
1175, 128 S.W.2d 265 (1939) (decision un- 
der prior law). 

Truck transportation company which 
was to carry less than carload lots of 
freight and merchandise for a particular 
railroad with which it had a contract was 
a common carrier and not a contract car- 
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rier. Arkansas Express, Inc. v. Columbia 
Motor Transp. Co., 212 Ark. 1, 205 S.W.2d 
716 (1947) (decision under prior law). 

Search of the cargo of defendant’s com- 
mercial truck pursuant to the Arkansas 
Motor Carrier Act did not violate the 
Fourth Amendment because warrantless 
inspections of commercial trucks ad- 
vanced a substantial governmental inter- 
est and were necessary, and the Act pro- 
vided a permissible warrant substitute as 
its reach was limited to certain commer- 
cial vehicles under this section and §§ 23- 
13-204 and 23-13-206; it provided notice 
to commercial truck drivers of the possi- 
bility of a roadside inspection by a desig- 
nated enforcement officer under § 23-13- 
217; it limited the scope of the 
enforcement officers’ inspections to an ex- 
amination solely for regulatory compli- 
ance under § 23-13-217(c)(1), (c)(1)(B); 
and although the Act did not designate 
specific times when the enforcement offi- 
cers could conduct inspections, such a 
limitation would render the entire inspec- 
tion scheme unworkable and meaning- 
less. United States v. Ruiz, 569 F.3d 355 
(8th Cir. 2009). 


Contract Carriers. 

Where driver-owners leased trucks to 
one engaged in business of leasing trucks 
to industrial concerns under agreement, 
which provided that owners were to drive 
trucks for industrial concerns, driver-own- 
ers were contract carriers within the 
meaning of this section. Public Serv. 
Comm’n v. Lloyd A. Fry Roofing Co., 219 
Ark. 553, 244 S.W.2d 147 (1951), affd, 344 
Wis. 157,773" 8) Ct 20497 Li Ed?168 
(1952) (decision under prior law). 

Where equipment lease agreement be- 
tween furniture manufacturing company 
as lessee and nonresident owner and op- 
erator as lessor provided for payment on 
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mileage basis that truck-tractor was used 
in lessee’s business, costs of operation or 
any damages to be borne by lessor, with 
lessee having the right to designate 
routes, the lessor was a contract carrier 
and not a private carrier and was required 
to hold a permit or a certificate of conve- 
nience and necessity from Arkansas Pub- 
lic Service Commission. Robinson v. Wood- 
ard, 227 Ark. 102, 296 S.W.2d 672 (1956), 
cert. denied, 353 U.S. 988, 77 S. Ct. 1282, 
1 L. Ed. 2d 1142 (1957). 

In a decision under former A.S.A. § 73- 
1758, an interstate carrier of livestock, 
who hauled exclusively for one company, 
qualified as a contract carrier subject to 
Arkansas motor carrier law. Liberty Mut. 
Ins. Co. v. States, 940 F.2d 1179 (8th Cir. 
1991), cert. denied, 502 U.S. 1032, 112 S. 
Ct. 874, 116 L. Ed. 2d 778 (1992). 


Private Carrier. 

Hotel van used to transport hotel guests 
to a nearby restaurant was a private car- 
rier within the meaning of subdivision 
(a)(18) of this section, not a common car- 
rier as defined in subdivision (a)(5), and 
the driver of the van had not breached the 
duty of ordinary care due passengers of a 
common carrier by parking the van away 
from the curb outside the restaurant or by 
failing to assist the guest in alighting from 
the van. Crenshaw v. Doubletree Corp., 81 
Ark. App. 157, 98 S.W.3d 836 (2003). 


Public Carriers. 

Public carrier was defined to include 
taxicabs, drays and ambulances. Mer- 
chants Transf. & Whse. Co. v. Gates, 180 
Ark. 96, 21 S.W.2d 406 (1929) (decision 
under prior law). 

Cited: Home Ins. Co. v. Covington, 255 
Ark 409,050) 5: W:2d-2199 (1973); 
Dominguez v. State, 290 Ark. 428, 720 
S.W.2d 703 (1986); Transport Co. v. Cham- 
pion Transp., Inc., 298 Ark. 178, 766 
S.W.2d 16 (1989). 


23-13-204. Applicability of subchapter. 


(a) The provisions of this subchapter, except as specifically limited in 
this subchapter, shall apply to the transportation of passengers or 
property by motor carriers over public highways of this state and the 
procurement of, and provisions of, facilities for such transportation. 

(b) Provided, nothing contained in this subchapter shall be construed 
to authorize the regulation of intrastate fares for the transportation of 
passengers by bus by an interstate motor carrier of passengers over any 
routes authorized by the Interstate Commerce Commission [abolished]. 
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(c) Provided, further, nothing contained in this subchapter shall be 
construed to abrogate the laws of this state or any authority of the State 
Highway Commission with regard to the routing of hazardous materi- 
als. 


History. Acts 1955, No. 397, § 3;A.S.A. merce Commission, referred to in this 


1947, § 73-1756; Acts 1995, No. 746, § 1. 
A.C.R.C. Notes. The Interstate Com- 


section, was abolished in 1995. 


CASE NOTES 


Constitutionality. 

Search of the cargo of defendant’s com- 
mercial truck pursuant to the Arkansas 
Motor Carrier Act did not violate the 
Fourth Amendment because warrantless 
inspections of commercial trucks ad- 
vanced a substantial governmental inter- 
est and were necessary, and the Act pro- 
vided a permissible warrant substitute as 
its reach was limited to certain commer- 
cial vehicles under this section and §§ 23- 
13-203 and 23-13-206; it provided notice 
to commercial truck drivers of the possi- 
bility of a roadside inspection by a desig- 


nated enforcement officer under § 23-13- 
217; it limited the scope of the 
enforcement officers’ inspections to an ex- 
amination solely for regulatory compli- 
ance under’ § 23-13-217(c)(1) and 
(c)(1)(B); and although the Act did not 
designate specific times when the enforce- 
ment officers could conduct inspections, 
such a limitation would render the entire 
inspection scheme unworkable and mean- 
ingless. United States v. Ruiz, 569 F.3d 
355 (8th Cir. 2009). 

Cited: Dominguez v. State, 290 Ark. 
428, 720 S.W.2d 703 (1986). 


23-13-205. Interstate commerce unaffected by subchapter. 


Nothing in this subchapter shall be construed to interfere with the 
exercise by agencies of the United States Government of its power of 


regulation of interstate commerce. 


History. Acts 1955, No. 397, § 4;A.S.A. 
1947, § 73-1757. 


23-13-206. Exemptions. 


(a) Nothing in this subchapter shall be construed to include: 


(1)(A) Motor vehicles: 


(i) Employed solely in transporting school children and teachers to 


or from school; and 
Gai) Used in carrying: 
(a) Set-up houses; 
(6) Ordinary livestock; 


(c) Unprocessed fish, including shellfish; 
(qd) Unprocessed agricultural commodities; 


(e) Baled cotton; 

(f) Cottonseed; 

(g) Cottonseed meal; 
(h) Cottonseed hulls; 
(i) Cottonseed cake; 
(G) Rice hulls; 

(k) Rice bran; 
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(lL) Rice mill feed; 

(m) Rice mill screenings; 

(n) Soybean meal; and 

(o) Commercial fertilizer, but not including the component parts 
used in the manufacture thereof. 

(B) However, carriers of such exempt commodities and passengers 
shall be subject to safety of operation and equipment standards 
provisions prescribed or hereafter prescribed by the State Highway 
Commission. 

(C) Additionally, for-hire carriers of such exempt commodities 
shall file with the commission evidence of security for the protection 
of the public in the same amount and to the same extent as 
nonexempt carriers, as provided in § 23-13-227; 

(2)(A) Taxicabs or other motor vehicles performing a bona fide 

taxicab service. 

(B) “Bona fide taxicab service”, as employed in this section, means 
and refers only to service rendered by motor-driven vehicles having a 
seating capacity not in excess of six (6) passengers and used for the 
transportation of persons for hire, which vehicles are owned and 
operated by a person, firm, or corporation authorized by the govern- 
ing authorities of municipalities to conduct a taxicab business over or 
upon the streets and public ways; 

(3) Any private carrier of property and motor vehicles employed in 
the hauling of gravel, rock, dirt, bituminous mix materials, riprap, 
quarried stone, crushed stone, and similar materials, and any move- 
ments and services performed by wreckers and wrecker services. 
Provided, all of the above private carriers, motor vehicles, and wrecker 
and wrecker services shall be subject to the provisions prescribed, 
including all regulations made and promulgated pursuant to this 
subchapter, with respect to safety of operation and equipment stan- 
dards; 

(4) Trolley buses operated by electric power or other buses furnishing 
local passenger transportation similar to street railway service, unless 
and to the extent that the commission shall from time to time find that 
such an application is necessary to carry out the policy of this subchap- 
ter as to safety of operation or standards of equipment, apply to: 

(A)(Gi) The transportation of passengers or property wholly within a 
municipality or between contiguous municipalities or within a com- 
mercial zone, as defined in § 23-13-2038, adjacent to, and commer- 
cially a part of, any such municipalities, except when the transpor- 
tation is under a common control, management, or arrangement for a 
continuous carriage, or shipment to or from a point outside such 
municipalities or zone, and provided that the motor carrier engaged 
in such transportation of passengers over regular or irregular routes 
is also lawfully engaged in the intrastate transportation of passen- 
gers over the entire length of the routes in accordance with the laws 
of this state. 

(ii) The rights, duties, and privileges of any motor carrier previ- 
ously granted a certificate of convenience and necessity by the 
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commission to operate in, through, to, or from municipalities or in, 

through, to, or from a commercial zone or territory contiguous to a 

municipality shall not be impaired or abridged by reason of the 

subsequent annexation of the municipality or territory by another 
municipality, and any such motor carrier shall remain subject to the 
exclusive jurisdiction and control of the commission; or 

(B) The occasional or reciprocal transportation of passengers or 
property for compensation: 

(i) By any person not engaged in transportation by motor vehicle 
as a regular occupation or business, except when such transportation 
is sold, offered for sale, provided, procured, or furnished or arranged 
for; 

(ii) By any person who holds himself or herself or itself out as one 
who sells or offers for sale transportation wholly or partially subject 
to this subchapter, or negotiates for, or holds himself or herself or 
itself out, by solicitation, advertisements, or otherwise, as one who 
sells, provides, furnishes, contracts, or arranges for such transporta- 
tion; or 

(iii) By any person or his or her or its agent, servant, or employee 
who regularly engages in the exempt transportation of passengers for 
hire; 

(5) Motor vehicles controlled and operated by an agricultural coop- 
erative association as defined in § 2-2-101 et seq. and §§ 2-2-201, 
2-2-202, and 2-2-401 — 2-2-428 or any similar act of another state or by 
the United States Agricultural Marketing Act, as amended, or by a 
federation of such cooperative associations, if the federation possesses 
no greater powers or purposes than cooperative associations so defined; 

(6) Motor carriers of property, except household goods carriers. 
Provided, the motor carriers of property shall be subject to all safety of 
operation and equipment standards provisions prescribed by the com- 
mission. Provided, further, all motor carriers of property shall be 
subject to the provisions of §§ 23-13-252 and 23-13-265 and all rules 
and regulations made and promulgated by the commission with respect 
to financial fitness and insurance requirements; 

(7)(A) The transportation of passengers by private or public motor 

carrier either under contract or by cooperative agreement with the 

State of Arkansas when the transportation is provided exclusively in 

connection with, or as a result of, federally or state-funded assistance 

programs serving the public need. 

(B) Provided, the motor carriers shall be subject to the provisions 
prescribed, including all regulations made and promulgated pursu- 
ant to this subchapter, with respect to safety of operation and 
equipment standards; and 
(8) The transportation of passengers in a private vehicle with a 

maximum seating capacity of fifteen (15) passengers, including the 
driver, provided the transportation is for the purposes of vanpooling or 
carpooling. 

(b) In addition, the following are declared to be exempt from this 
subchapter except to the extent that the vehicles transporting the 
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following products shall be subject to the safety and equipment stan- 
dards of the commission: 

(1) The transportation of live poultry, unmanufactured products of 
poultry, and related commodities. Poultry, unmanufactured products of 
poultry, and related commodities include the following: 

(A) Additives, such as injected butter, gravy, seasoning, etc., in an 
amount not in excess of five percent (5%) by weight, sold in or along 
with uncooked poultry; 

(B) Advertising matter, in reasonable amounts, transported along 
with poultry and poultry products; 

(C) Blood of poultry from which corpuscles have been removed by 
centrifugal force; 

(D) Carcasses: 

(i) Raw, in marble-size chunks; 

(ii) Cut up, raw; 

(iii) Cut up, precooked or cooked; 

(iv) Breaded or battered; 

(v) Cut up, precooked or cooked, marinated, breaded, or battered; 

(vi) Deboned, cooked or uncooked; and 

(vii) Deboned, cooked or uncooked, in rolls or diced; 

(EZ) Dinners, cooked; 

(F) Dressed; 

(G) Eggs, albumen, liquid; 

(H) Eggs, albumen, liquid, pasteurized; 

(I) Eggs, dried; 

(J) Eggs, frozen; 

(K) Eggs, liquid, whole or separated; 

(L) Eggs, oiled; 

(M) Eggs, omelet mix consisting of fresh broken eggs and milk 
with minute amounts of salt and pepper and seasoning, packaged; 

(N) Eggs, powder, dried; 

(O) Eggs, shelled; 

(P) Eggs, whites; 

(Q) Eggs, whole, with added yolks, dried; 

(R) Eggs, whole, with added yolks; 

(S) Eggs, whole standardized by substraction of whites; 

(T) Eggs, yolks, dried; 

(U) Eggs, yolks, liquid; 

(V) Eggs, yolks; 

(W) Fat, as removed from poultry, not cocked; 

(X) Feathers; 

(Y) Feathers, ground or feather meal; 

(Z) Feathers, ground, combined with dehydrated poultry offal; 

(AA) Offal, including blood and natural by-products of the killing 
and processing of poultry for market; 

(BB) Picked; 

(CC) Rolled in batter but uncooked; 

(DD) Rolls, containing sectioned and deboned poultry, cooked; 
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(EE) Sticks, cooked; 
(FF) Stuffed; and 
(GG) Stuffing, packed with, but not in, bird; 

(2) The transportation of livestock and poultry feed including all 
materials or supplementary substances necessary or useful to sustain- 
ing the life or promoting the growth of livestock or poultry, if such 
products, excluding products otherwise exempt under this section, are 
transported to a site of agricultural production or to a business 
enterprise engaged in the sale to agricultural producers of goods used in 
agricultural production; 

(3) The transportation of sawdust, wood shavings, and wood chips; 
and 

(4) The transportation of ethylene glycol antifreeze, gasoline, diesel, 
liquefied petroleum gas, kerosene, aviation gasoline, and jet fuel. 

(c)(1) Except as otherwise provided in this subchapter, the transpor- 
tation of passengers by motor vehicle shall continue to be regulated by 
the commission. 

(2) Provided, a carrier of passengers, which carrier proposes strictly 
charter services or charter operations for the transportation of passen- 
gers, upon application with the commission, shall not be required to 
prove that the proposed charter services or charter operations are 


required by the present or future public convenience and necessity. 


History. Acts 1955, No. 397, § 5; 1968, 
No. 89, § 1; 1963, No. 220, § 1; 1971, No. 
Lide8S 7 lAl971, Nor335, 8 1319838) Non/4s 
Srl 19857 Nom438.090 ee LOSb etl ste ix. 
Sess.), No. 23, § 1; 1985 (1st Ex. Sess.), 
No. 29, § 1; A.S.A. 1947, §§ 73-1758, 73- 


1758.1; Acts 1991, No. 33, § 1; 1991, No. 
296, § 1; 1995, No. 746, § 2. 

U.S. Code. The Agricultural Market- 
ing Act, referred to in this section, is 
codified as 12 U.S.C. § 1141 et seq. 


CASE NOTES 


ANALYSIS 


Bus Lines. 

Interstate Commerce. 
Non-Fare Rides. 
Public Carriers. 
Taxicabs. 

Zones Adjacent to City. 


Bus Lines. 

Where a bus line operated on regular 
schedules between separate municipali- 
ties in the same county, they were not 
exempt from obtaining a “certificate of 
convenience and necessity.” Arkansas Mo- 
tor Coaches, Ltd. v. White Bus Co., 213 
Ark. 342, 210 S.W.2d 314 (1948) (decision 
under prior law). 


Interstate Commerce. 
Action of state commission in requiring 
owner-drivers of company shipping roof- 


ing products over highways of state to 
obtain permits did not impose a burden on 
interstate commerce. Lloyd A. Fry Roofing 
Co. v. Wood, 344 U.S. 157, 73 S. Ct. 204, 97 
L. Ed. 168 (1952) (decision under prior 
law). 

Search of the cargo of defendant’s com- 
mercial truck pursuant to the Arkansas 
Motor Carrier Act did not violate the 
Fourth Amendment because warrantless 
inspections of commercial trucks ad- 
vanced a substantial governmental inter- 
est and were necessary, and the Act pro- 
vided a permissible warrant substitute as 
its reach was limited to certain commer- 
cial vehicles under §§ 23-13-203, 23-13- 
204, and this section; it provided notice to 
commercial truck drivers of the possibility 
of a roadside inspection by a designated 
enforcement officer under § 23-13-217; it 
limited the scope of the enforcement offi- 
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cers’ inspections to an examination solely 
for regulatory compliance under § 23-13- 
217(c)(1) and (c)(1)(B); and although the 
Act did not designate specific times when 
the enforcement officers could conduct in- 
spections, such a limitation would render 
the entire inspection scheme unworkable 
and meaningless. United States v. Ruiz, 
569 F.3d 355 (8th Cir. 2009). 


Non-Fare Rides. 

Former similar provisions were not in- 
tended to prevent owners of motor ve- 
hicles along a route from inviting and 
allowing their neighbors to ride with 
them, if no charge was made. R.K. Adams 
Bus Line v. Faulk, 202 Ark. 541, 150 
S.W.2d 944 (1941) (decision under prior 
law). 


Public Carriers. 

Public carrier was defined to include 
taxicabs, drays and ambulances. Mer- 
chants Transf. & Whse. Co. v. Gates, 180 
Ark. 96, 21 S.W.2d 406 (1929) (decision 
under prior law). 


Taxicabs. 
One operating a taxicab in a city who 
occasionally goes outside of the city to 
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deliver passengers was not within the 
provisions of former similar act. State v. 
Haynes, 175 Ark. 645, 300 S.W. 380 (1927) 
(decision under prior law). 

A taxicab driver could not be convicted 
for operating a taxi without a certificate 
for convenience because the Arkansas 
Public Service Commission had held that 
it was without jurisdiction to issue regu- 
lations with regard to taxicabs. Marshall 
v. State, 211 Ark. 380, 200 S.W.2d 491 
(1947) (decision under prior law). 


Zones Adjacent to City. 

When the legislature referred to a “zone 
adjacent to and commercially a part” of a 
city, it meant that area lying immediately 
adjoining on all sides the corporate limits 
of such city and inhabited by people who 
trade and in most cases, work in such city, 
rather than an area that would include 
separate municipalities. Arkansas Motor 
Coaches, Ltd. v. White Bus Co., 213 Ark. 
342, 210 S.W.2d 314 (1948) (decision un- 
der prior law). 

Cited: Home Ins. Co. v. Covington, 255 
Ark. 409, 501 S.W.2d 219 (1973); 
Dominguez v. State, 290 Ark. 428, 720 
S.W.2d 703 (1986). 


23-13-207. Regulation by department. 


The regulation of the transportation of passengers or property by 
motor carriers over the public highways of this state, the procurement 
thereof, and the provisions of facilities therefor is vested in the 
Arkansas State Highway and Transportation Department. 


History. Acts 1955, No. 397, § 3;A.S.A. 
1947, § 73-1756. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(Ist Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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Cited: Dominguez v. State, 290 Ark. Ins. Co. v. States, 940 F.2d 1179 (8th Cir. 
428, 720 S.W.2d 703 (1986); Liberty Mut. 1991). 


23-13-208. General duties and powers of department. 


It shall be the duty of the Arkansas State Highway and Transporta- 
tion Department: 

(1) To regulate common carriers by motor vehicle as provided in this 
subchapter. To that end, the department may establish reasonable 
requirements with respect to continuous and adequate service and 
transportation of baggage and express. It may establish reasonable 
requirements with respect to uniform systems of accounts, records, and 
reports, preservation of records, and safety of operation and equipment 
which shall conform as nearly as may be consistent with the public 
interest to the systems of accounts, records, and reports and the 
requirements as to the preservation of records and safety of operation 
and equipment now prescribed or which from time to time may be 
prescribed by the Interstate Commerce Commission [abolished] for 
common carriers by motor vehicles engaged in interstate or foreign 
commerce; 

(2) To regulate contract carriers by motor vehicle as prescribed by 
this subchapter. To that end, the department may establish reasonable 
requirements with respect to uniform systems of accounts, records, and 
reports, preservation of records, and safety of operation and equipment 
now prescribed or which may from time to time be prescribed by the 
Interstate Commerce Commission [abolished] for contract carriers by 
motor vehicles engaged in interstate or foreign commerce; 

(3) To regulate private carriers, as defined in this subchapter, with 
respect to safety of their operations and equipment; 

(4) To regulate brokers as provided in this subchapter. To that end, 
the department may establish reasonable requirements with respect to 
licensing, financial responsibility, accounts, records, reports, opera- 
tions, and practices of any such persons; 

(5) To avail itself of the assistance of any of the several research 
agencies of the federal government and of any agency of this state 
having special knowledge of any such matter, for the purpose of 
carrying out the provisions pertaining to safety; 

(6) To administer, execute, and enforce all other provisions of this 
subchapter, to make all necessary orders in connection therewith, and 
to prescribe rules, regulations, and procedures for such administration; 
and 

(7) Upon complaint in writing to the department by any person, state 
board, organization, or body politic, or upon the department’s own 
initiative without complaint, to investigate whether any motor carrier 
or broker has failed to comply with any provisions of this subchapter or 
with any requirements thereof. If the department finds upon investi- 
gation that the motor carrier or broker has failed to comply therewith, 
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the department shall issue appropriate order to compel the carrier or 
broker to comply therewith. Whenever the department is of the opinion 


that any complaint does not state reasonable grounds for investigation 


and action on its part, it may dismiss that complaint. 


History. Acts 1955, No. 397, § 6;A.S.A. 
1947, § 73-1759. 

A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 158, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 


(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Jurisdiction. 
Rules and Regulations. 
Taxicabs. 


Jurisdiction. 

Commission had jurisdiction to regulate 
common carriers, but not private carriers. 
Mason v. Intercity Term. Ry., 158 Ark. 542, 
251 S.W. 10 (1923) (decision under prior 
law). 


Rules and Regulations. 

Inasmuch as the Arkansas Transporta- 
tion Commission has authority to promul- 
gate rules and regulations governing the 
operation of carriers, it is not necessary 
that the Arkansas Transportation Com- 
mission adduce evidence at hearings on 
proposed regulations; the burden of proof 
is on the company contesting the regula- 


tions to show they are unreasonable. 
Household Goods Carriers v. Arkansas 
Transp. Comm’n, 262 Ark. 797, 562 
S.W.2d 42 (1978). 

There is no conflict between regulations 
promulgated by the Arkansas Transporta- 
tion Commission and the Uniform Com- 
mercial Code inasmuch as § 4-7-103 pro- 
vides that regulatory state statutes are 
controlling. Household Goods Carriers v. 
Arkansas Transp. Comm’n, 262 Ark. 797, 
562 S.W.2d 42 (1978). 


Taxicabs. 

Since the Arkansas Public Service Com- 
mission disclaimed jurisdiction to issue 
regulations concerning taxicabs, a taxicab 
driver could not be convicted for operating 
a taxi without a certificate of convenience 
and necessity. Marshall v. State, 211 Ark. 
380, 200 S.W.2d 491 (1947) (decision un- 
der prior law). 


23-13-209. Mandatory injunction — Requirement that depart- 
ment take jurisdiction. 


Where the Arkansas State Highway and Transportation Department, 
in respect to any matter arising under this subchapter, has issued a 
negative order solely because of a supposed lack of power, any party in 
interest may file a bill of complaint in the Pulaski County Circuit Court. 
The court, if it determines that the department has the power, may 
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force by writ of mandatory injunction the department to take jurisdic- 


tion. 


History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-210. Hearings before department. 


(a) Any matter arising in the administration of this subchapter 
concerning which a hearing is required shall be heard by the Arkansas 
State Highway and Transportation Department. 

(b) Adecision of the majority of the members of the department shall 


constitute its decision. 


(c) The department may assign or refer the matter to an employee or 
board of employees for hearing and written report and recommended 
order, and the department shall review and may determine the matter 


upon the record theretofore made. 


(d) All hearings shall be held in the office of the department except 
that if in the discretion of the department circumstances justify it, 
hearings may be held at any place in the state. 

(e) The members of the department, the secretary thereof, and 


employees designated by the department to hold hearings shall have 
the power to administer oaths and to issue subpoenas requiring the 
attendance and testimony of witnesses and the production of books, 
papers, tariffs, contracts, agreements, and documents and to take 
testimony by deposition, relating to any matter under consideration. 
(f) In connection with any proceedings under this subchapter in 
which a hearing is required, or is deemed necessary by the department, 
not less than ten (10) days’ notice shall be afforded, except in hearings 
provided for in § 23-13-224. Opportunity for intervention by interested 
parties in connection with any such proceeding shall be afforded. 
(g)(1) The department or its designated employees are authorized to 
confer with or hold joint hearings with any authorities of the United 
States or any state, or any department of the State of Arkansas, in 
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connection with any matter arising in any proceeding under this 


subchapter. 


(2) This department is also authorized to avail itself of the coopera- 
tion, services, records, and facilities of such authorities as fully as may 
be necessary in the enforcement of any provision of this subchapter. 


History. Acts 1955, No. 397, § 7;A.S.A. 
1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-211. Appeals — Entitlement. 


Any final order made under this subchapter shall be subject to the 
same right of appeal by any party to the proceedings as is provided by 
§ 23-2-425, in respect to appeals from the order of the Arkansas State 
Highway and Transportation Department. 


History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 
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CASE NOTES 


ANALYSIS 


Appeals to Supreme Court. 
Right to Appeal. 
Scope of Review. 


Appeals to Supreme Court. 

On appeal from a judgment of the cir- 
cuit court affirming an order of the corpo- 
ration commission granting a certificate of 
convenience and _ necessity, Supreme 
Court is required to hear the matter de 
novo and to render such judgment as the 
testimony would warrant, and finding of 
corporation commission should be _ af- 
firmed unless it appears to be contrary to 
a preponderance of the testimony. Potash- 
nick Truck Serv. v. Missouri & Ark. 
Transp. Co., 203 Ark. 506, 157 S.W.2d 512 
(1942) (decision under prior law). 

On appeal from judgment of circuit 
court sustaining order of corporation com- 
mission granting permit to transport 
freight over designated routes, it was the 
duty of the Supreme Court to try the case 
de novo on the record made before the 
commission and the circuit court. Potash- 


23-13-212. Appeals — Notice. 


nick Local Truck Sys. v. Fikes, 204 Ark. 
924, 165 S.W.2d 615 (1942) (decision un- 
der prior law). 


Right to Appeal. 

Former similar section gave parties pro- 
testing order granting certificate of conve- 
nience and necessity the absolute right of 
appeal and reference to other statutes 
related to the proceedings or manner of 
perfecting the appeal. Potashnick Local 
Truck Sys. v. Fikes, 204 Ark. 924, 165 
S.W.2d 615 (1942) (decision under prior 
law). 


Scope of Review. 

The Arkansas Public Service Commis- 
sion is a fact-finding body and its findings 
of fact will not be upset by the courts 
unless the findings are clearly against the 
weight of the evidence. Arkansas Express, 
Inc. v. Columbia Motor Transp. Co., 212 
Ark. 1, 205 S.W.2d 716 (1947) (decision 
under prior law). 

Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 
Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


Upon the filing of a motion for appeal, the Arkansas State Highway 
and Transportation Department shall forthwith serve notice of the 
appeal upon all parties to the proceeding appealed from. 


History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-213. Appeals — Stay of operating authority pending ap- 
peal. 


If the party appealing desires to stay the beginning of the operating 
authority granted by the Arkansas State Highway and Transportation 
Department, the party shall file with the motion for appeal a bond, with 
surety thereon approved by the Pulaski County Circuit Court. The bond 
shall be conditioned that the appealing party will pay to the party in 
whose favor the order appealed from operates all damages which the 
party may suffer by reason of the stay of operation under the order in 
the event the orders shall be affirmed or sustained upon final adjudi- 
cation. The operating authority granted by the department shall be 


stayed until the matter has been finally adjudicated. 


History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 8, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-214. Appeals — Transcripts. 


(a) Where any appeal is taken, as provided in §§ 23-13-211 — 
23-13-215 or by other statutes with regard to appeals from orders of the 
Arkansas State Highway and Transportation Department, the secre- 
tary of the department shall cause to be prepared, for use on the appeal, 
an accurate and true copy of the record of proceedings before the 
department, which shall contain only such portions of the record as 
shall be designated by the person taking such appeal in the notice of 
appeal filed. 

(b) Thereupon, the secretary of the department shall certify the 
transcript as a true and accurate copy of the record of proceedings on 
appeal from the department. 
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(c) The transcript shall be prepared in conformity with the rules of 
the Supreme Court and of the Pulaski County Circuit Court regarding 
the filing of transcripts in civil cases, and the original record of 
proceedings before the department shall remain on file with the 
department. 

(d) When there are designated for inclusion in the transcript of the 
record exhibits which, because of their form, nature, or bulk, cannot be 
conveniently copied, then the department may order, upon proper 
application made by the party taking the appeal, that the original 
exhibits be appended to the secretary’s transcript of the record. The 
exhibits may be removed from the offices of the department for the 
purpose of filing with the transcript on appeal. 

(e)(1) The party filing a motion for an appeal shall pay to the 
secretary of the department the amount of the cost of preparing the 
transcript of the proceedings before the transcript is deposited with the 
clerk of the Pulaski County Circuit Court. 

(2) All fees received by the department in payment for the prepara- 
tion of transcripts of proceedings under this subchapter shall be 
computed at the rate of fifty cents (50¢) for each sheet and shall be paid 
into the State Treasury by the department to the account of the fund 
from which appropriations are made for the support of the department. 


History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-215. Appeals — Filing fees. 
The secretary of the Arkansas State Highway and Transportation 


Department shall immediately notify the party filing the motion for 
appeal the date of the deposit of the transcript with the clerk of the 
Pulaski County Circuit Court. Within ten (10) days from the date of the 
deposit of the transcript, the party shall pay to the clerk of the court the 
required filing fee. 
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History. Acts 1955, No. 397, § 7; 1959, 
No. 267, § 1; A.S.A. 1947, § 73-1760. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 


Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986). 


23-13-216. Agent for service of process, notices, or orders. 


(a)(1) It shall be the duty of every motor carrier to file with the 
Arkansas State Highway and Transportation Department a designa- 
tion in writing of the name and post office address of a person 
maintaining a residence within this state upon whom or which service 
of notices or orders may be made under this subchapter. The designa- 
tion may from time to time be changed by like writing similarly filed. 

(2) Service of process or orders in proceedings under this subchapter 
shall be made upon a carrier by personal service upon the person so 
designated by it or by registered mail addressed to the designated 
person at the address filed. 

(b)(1) Service of notices of hearings shall be by United States mail 
and publication one (1) time in a newspaper of general circulation in 
Pulaski County. 

(2) In default of designation of an agent for service of process, service 
of any notice or order may be made by posting in the office of the 
secretary of the department. 

(c) Whenever notice is given by mail as provided in this section, the 
date of mailing shall be considered as the time when notice is served. 


History. Acts 1955, No. 397, $ 21; 
A.S.A. 1947, § 73-1774. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 


572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of and taken to mean the Arkansas State 
Arkansas or any statute, directive, ruleor Highway and Transportation Depart- 
regulation, they shall be hereafter held ment.” 


CASE NOTES 


Cited: Purolator Courier Corp. v. Ar- 
kansas Air Courier, 289 Ark. 455, 712 
S.W.2d 892 (1986). 


23-13-217. Enforcement officers. 


(a) The State Highway Commission shall name and designate en- 
forcement officers charged with the duty of policing and enforcing the 
provisions of this subchapter. 

(b) The enforcement officers shall have authority to enforce § 27-50- 
308 and the Omnibus DWI or BWI Act, § 5-65-101 et seq., and shall 
have authority to make arrests for violation of any of the provisions of 
this subchapter, orders, rules, and regulations of the commission and to 
serve any notice, order, or subpoena issued by any court, the commis- 
sion, its secretary, or any employee authorized to issue same, and to this 
end shall have full authority with jurisdiction within the entire State of 
Arkansas. 

(c)(1) For the purpose of determining whether any motor vehicle or 
the operator of that vehicle is in compliance with the rules and 
regulations of the commission with respect to safety of operations and 
equipment or any other provision of this chapter, provided the operator 
is engaged in intrastate or interstate movements on the highways, 
roads, and streets of this state and the operator or vehicle is subject to 
the rules and regulations, the enforcement officers shall be authorized 
to: 

(A) Require the operator of the vehicle to stop, exhibit, and submit 
for inspection all documents required to be carried in that vehicle or 
by that operator pursuant to the regulations regarding the operator 
or operators of that vehicle, including, but not limited to, the operator 
or driver’s duty status or hours-of-service records, bills of lading, 
waybills, invoices, or other evidences of the character of the lading 
being transported in the vehicle, as well as all records required to be 
carried by the regulations concerning that vehicle; 

(B) Inspect the contents of the vehicle for the purpose of comparing. 
the contents with bills of lading, waybills, invoices, or other evidence 
of ownership or of transportation for compensation; and 

(C) Require the operator to submit the vehicle for a safety inspec- 
tion pursuant to the rules and regulations, if deemed necessary by 
the officers. 

(2) Ifthe operator does not produce sufficient or adequate documents 
regarding his or her operation of the vehicle in conformance with the 
rules and regulations or is determined by the officers to be out of 
compliance with the rules and regulations, in addition to any other 
action that may be taken by the officers pursuant to the provisions of 
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this subchapter, the officers shall be authorized to immediately place 
that operator out of service in accordance with the rules and regula- 
tions. 

(3)(A) If the operator does not produce sufficient or adequate docu- 

ments regarding the vehicle in conformance with the rules and 

regulations, the vehicle is determined by the officers to be out of 
compliance with the rules and regulations. 

(B) If the operator refuses to submit the vehicle to a safety 
inspection in conformance with the rules and regulations or if the 
officer or officers determine the vehicle is unsafe for further operation 
following a safety inspection in accordance with the rules and 
regulations, in addition to any other action that may be taken by the 
officers pursuant to this subchapter, the officers shall be authorized to 
immediately place that vehicle out of service in conformance with the 
rules and regulations. 

(d) It shall be the further duty of the enforcement officers to impound 
any books, papers, bills of lading, waybills, and invoices that would 
indicate the transportation service being performed is in violation of 
this subchapter, subject to the further orders of the court having 


jurisdiction over the alleged violation. 


History. Acts 1955, No. 397, § 7;A.S.A. 
1947, § 73-1760; Acts 1989, No. 306, § 1; 
1997, No. 1026, § 1; 2003, No. 1121, § 1; 
2015, No. 299, § 31. 


Amendments. The 2015 amendment 
inserted “or BWI” in (b). 


CASE NOTES 


Inspection of Vehicles. 

Where’ enforcement officers had 
erounds for a reasonable belief that the 
defendant’s tractor-trailer rig was being 
operated in violation of the Motor Carrier 
Act, and the officers, without a warrant, 
“inspected” or “searched” the contents of 
the rig, there was no basis for questioning 
the validity of such routine inspection, 
which turned up a quantity of drugs, the 
inspection accomplished its proper admin- 
istrative function and the fact that a 
criminal prosecution resulted did not viti- 
ate the procedure or invalidate the stat- 
ute. Carroll v. State, 276 Ark. 160, 634 
S.W.2d 99 (1982). 

There is no authority under this section 
to make a “routine check” of vehicle; 
rather it clearly recites that authorization 
to make a stop is dependent on a reason- 
able belief that a vehicle is in violation. 
Dominguez v. State, 290 Ark. 428, 720 
S.W.2d 703 (1986). 

Court did not err in denying the deftn- 
dant’s motion to suppress evidence where 
the defendant was stopped for a safety 


check and a drug dog alerted to drugs; the 
inspection officer had the right to search 
the truck for safety reasons and the driver 
admitted he had a radar detector. Wil- 
loughby v. State, 76 Ark. App. 329, 65 
S.W.3d 453 (2002). 

Search of the cargo of defendant’s com- 
mercial truck pursuant to the Arkansas 
Motor Carrier Act did not violate the 
Fourth Amendment because warrantless 
inspections of commercial trucks ad- 
vanced a substantial governmental inter- 
est and were necessary, and the Act pro- 
vided a permissible warrant substitute as 
its reach was limited to certain commer- 
cial vehicles under §§ 23-13-2038, 23-13- 
204, and 23-13-206; it provided notice to 
commercial truck drivers of the possibility 
of a roadside inspection by a designated 
enforcement officer under this section; it 
limited the scope of the enforcement offi- 
cers’ inspections to an examination solely 
for regulatory compliance under subdivi- 
sions (c)(1) and (c)(1)(B) of this section; 
and although the Act did not designate 
specific times when the enforcement offi- 
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cers could conduct inspections, such a 
limitation would render the entire inspec- 
tion scheme unworkable and meaning- 
less. United States v. Ruiz, 569 F.3d 355 
(8th Cir. 2009). 
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Cited: Hoskins v. Melton, 226 Ark. 336, 
289 S.W.2d 884 (1956); Purolator Courier 
Corp. v. Arkansas Air Courier, 289 Ark. 
455, 712 S.W.2d 892 (1986); United States 
v. Belcher, 288 F.3d 1068 (8th Cir. 2002). 


23-13-218. Certificate of public convenience and necessity — 
Requirement. 


No common carrier by motor vehicle subject to the provisions of this 
subchapter shall engage in any operation on any public highway in this 
state unless there is in force with respect to such a carrier a certificate 
of public convenience and necessity issued by the Arkansas State 
Highway and Transportation Department authorizing such an opera- 


tion. 


History. Acts 1955, No. 397, § 8;A.S.A. 
1947, § 73-1761. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Arkansas Motor Freight Line v. 
Missouri Pac. Freight Transp. Co., 230 
Ark. 587, 326 S.W.2d 820 (1959). 


23-13-219. Certificate of public convenience and necessity — 
Application and fees. 


(a) Applications for certificates of public convenience and necessity 


shall be made in writing to the Arkansas State Highway and Transpor- 
tation Department, be verified under oath, shall be in such form, 
contain such information, and be accompanied by proof of service upon 
such interested parties as the department by regulation shall require. 

(b) Every application shall be accompanied by certified check made 
payable to the department for the sum of fifty dollars ($50.00). The 
funds shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 


History. Acts 1955, No. 397, § 8; 1983, 
No. 565, § 2; A.S.A. 1947, § 73-1761. 


A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
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this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Arkansas Motor Freight Line v. 
Missouri Pac. Freight Transp. Co., 230 
Ark. 587, 326 S.W.2d 820 (1959). 


23-13-220. Certificate of public convenience and necessity — 
Issuance — Notice and hearing. 


(a)(1) Subject to the provisions of this subchapter, a certificate of 
public convenience and necessity shall be issued to any qualified 
applicant therefor, authorizing the whole or any part of the operations 
covered by the application if it is found that the applicant is fit, willing, 
and able properly to perform the service proposed and to conform to the 
provisions of this subchapter and the requirements, rules, and regula- 
tions of the Arkansas State Highway and Transportation Department 
thereunder, and that the proposed service, to the extent to be autho- 
rized by the certificate, is or will be required by the present or future 
public convenience and necessity; otherwise the application shall be 
denied. The burden of proof shall be upon the applicant. 

(2) However, no such certificate shall be issued to any common 
carrier of passengers by motor vehicle for operations over other than 
regular routes, and between fixed termini, except as the carrier may be 
authorized to engage in special or charter operations. 

(b) No certificate shall be issued by the department except upon a 
hearing held at least twenty (20) days after the service of notice to 
interested parties of its time and place. 

(c) In granting applications for certificates, the department shall 
take into consideration: 

(1) The reliability and financial condition of the applicant and his or 
her sense of responsibility toward the public; 

(2) The transportation service being maintained by any railroad, 
street railway, or motor carrier; 

(3) The likelihood of the proposed service being permanent and 
continuous throughout twelve (12) months of the year; 

(4) The effect which such proposed transportation service may have 
upon other forms of transportation service; and 
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(5) Any other matters tending to show the necessity or want of 
necessity for granting the application. 


History. Acts 1955, No. 397, § 9;A.S.A. 
1947, § 73-1762. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Appellate Review. 

Authority of Commission. 

Burden of Proof. 

Discontinued Routes. 

Existing Services. 

Improvement of Service. 

Public Convenience and Necessity. 
Rights of Permit Holders. 
Violation of Regulations. 


Appellate Review. 

Appeals from the Transportation Regu- 
latory Board are reviewed de novo, and its 
findings will not be disturbed unless they 
are against the preponderance of the evi- 
dence; if the evidence is evenly balanced, 
the board’s view must prevail. Arkansas 
Transit Homes, Inc. v. Stone, 301 Ark. 323, 
783 S.W.2d 860 (1990). 


Authority of Commission. 

Former similar provision did not grant 
a monopoly nor did it intend to permit 
competition not required by the public 
convenience and necessity and those were 
questions of fact for the determination of 
the commission subject to review by the 
courts. Potashnick Truck Serv. v. Missouri 
& Ark. Transp. Co., 203 Ark. 506, 157 
S.W.2d 512 (1942) (decision under prior 
law). 

Question as to which of several appli- 
cants should have a permit to operate over 
designated roads is a matter within the 
exclusive original jurisdiction of the Cor- 


poration Commission. Arkansas Motor 
Coaches, Inc. v. Mathis Bus Line, 205 Ark. 
255, 168 S.W.2d 392 (1943) (decision un- 
der prior law). 


Burden of Proof. 

Petitioner had burden to make affirma- 
tive showing that the public convenience 
and necessity required the issuance of the 
permit. Potashnick Truck Serv. v. Mis- 
souri & Ark. Transp. Co., 203 Ark. 506, 
157 S.W.2d 512 (1942) (decision under 
prior law). 

Traditionally, the criteria for establish- 
ing the need for common carriers have 
been broader in terms and scope than the 
requirements for granting permits for con- 
tract carriers. Therefore, the burden of 
establishing the need for the restricted 
authority sought by contract carriers has 
consistently been less than that required 
for the broader authority of a common 
carrier; the common carrier serves the 
public at large while the contract carrier 
is restricted to serving the contracting 
parties. Transport Co. v. Champion 
Transp., Inc., 298 Ark. 178, 766 S.W.2d 16 
(1989). 

Unless an applicant can prove both re- 
quirements stated in subdivision (a)(1), 
the board must deny the application. Ar- 
kansas Transit Homes, Inc. v. Stone, 301 
Ark. 323, 783 S.W.2d 860 (1990). 


Discontinued Routes. 
Permit to operate bus line over part of 
route covered by permit to another who 
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had discontinued its service with the con- 
sent of the commission was _ properly 
granted. Missouri Pac. R.R. v. Williams, 
201 Ark. 895, 148 S.W.2d 644 (1941) (de- 
cision under prior law). 


Existing Services. 

A certificate for transportation of freight 
over designated routes may not be 
granted where there is existing service in 
operation over the route applied for, un- 
less the service is inadequate, or addi- 
tional service would benefit the general 
public, or unless existing carrier has been 
given an opportunity to furnish such ad- 
ditional service as may be required. Pot- 
ashnick Local Truck Sys. v. Fikes, 204 
Ark. 924, 165 8.W.2d 615 (1942) (decision 
under prior law). 

Certificate of convenience and necessity 
to operate bus line between certain points, 
already sufficiently served by existing fa- 
cilities, except for passengers connecting 
at those points, was improperly granted 
where relief could have been obtained by 
the readjustment of schedules. Missouri 
Pac. Transp. Co. v. Gray, 205 Ark. 62, 167 
S.W.2d 636 (1948) (decision under prior 
law). 

A certificate of public convenience may 
not be issued to a carrier where there is an 
existing service over the route applied for, 
unless the service is inadequate, or addi- 
tional service would be beneficial to the 
public, or where existing carrier has failed 
to furnish such additional service. Arkan- 
sas Motor Freight Lines v. Batesville 
Truck Line, 214 Ark. 448, 216 S.W.2d 857 
(1949) (decision under prior law). 

Where only one of carriers, protesting 
issuance of certificate of public conve- 
nience and necessity to another carrier, 
served the area in which service was au- 
thorized under the certificate and the one 
carrier who served the area did not serve 
the entire area, issuance of the certificate 
was not contrary to this section. Hoskins 
v. Melton, 226 Ark. 336, 289 S.W.2d 884 
(1956). 


Improvement of Service. 

That existing motor carrier improved 
its service since application by another for 
certificate of public convenience and ne- 
cessity justifies denial of application be- 
cause existing carrier should be given 
opportunity to improve its service before 
granting new application. Taylor v. Black 
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Motor Lines, 204 Ark. 1, 160 S.W.2d 859 
(1942) (decision under prior law). 

Where there is ample evidence that the 
present service is inadequate, that the 
additional service would benefit the gen- 
eral public, and that the existing carriers 
have been given an opportunity for more 
than five years to furnish such additional 
service and have failed to do so, the exis- 
tence of either of these factors would be 
sufficient to show public convenience and 
necessity as envisioned by statute. South- 
western Transp. Co. v. King, 240 Ark. 309, 
399 S.W.2d 276 (1966). 


Public Convenience and Necessity. 

Evidence not sufficient to show that 
public service and necessity required ad- 
ditional passenger service. Missouri Pac. 
R.R. v. Williams, 201 Ark. 895, 148 S.W.2d 
644 (1941) (decision under prior law). 

While rights of those already in the 
transportation field must be taken into 
account in a proceeding to obtain certifi- 
cate, the paramount consideration is al- 
ways the interests of the public. Arkansas 
Express, Inc. v. Columbia Motor Transp. 
Co., 212 Ark. 1, 205 S.W.2d 716 (1947) 
(decision under prior law). 

Permit granted applicant by the Arkan- 
sas Public Service Commission to operate 
intrastate as a common carrier of house- 
hold goods was sustained by showing that 
the applicant was able, willing to perform 
the service, and that there was a need for 
such additional service which would ben- 
efit the general public. Washington 
Transf. & Storage Co. v. Harding, 229 Ark. 
546, 317 S.W.2d 18 (1958). 

Where an application for removal of a 
restriction imposed by the commission 
was in reality an application for addi- 
tional or new carrier authority and the 
applicant failed to prove the proposed new 
service was required by public conve- 
nience and necessity such application was 
properly denied. Arkansas Motor Freight 
Line v. Missouri Pac. Freight Transp. Co., 
230 Ark. 587, 326 S.W.2d 820 (1959). 


Rights of Permit Holders. 

No carrier may have any vested right, 
by reason of its license, to the exclusive 
use of the highways for any given period; 
but a carrier granted a license to operate 
over a given route has a legal right to 
oppose the granting of a license to another 
carrier over the same route, by showing 
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that a duplication of service would not 
serve the public convenience. Schulte v. 
Southern Bus Line, Inc., 211 Ark. 200, 199 
S.W.2d 742 (1947) (decision under prior 
law). 


Violation of Regulations. 

Common carrier who flagrantly violates 
the board’s regulations by knowingly per- 
forming moves outside the commercial 
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zone without proper authorization is not 
fit pursuant to subdivision (a)(1) and 
should not be rewarded with the granting 
of a certificate for public convenience and 
necessity. Arkansas Transit Homes, Inc. v. 
Stone, 301 Ark. 323, 783 S.W.2d 860 
(1990). 

Cited: Torrans v. Arkansas Commerce 
Comm’n, 246 Ark. 930, 440 S.W.2d 558 
(1969). 


convenience and necessity — 


Terms and conditions. 


(a)(1) Any certificate of public convenience and necessity issued 
under this subchapter shall specify: 
(A) The service to be rendered and the route over which; 
(B) The fixed termini, if any, between which; 
(C) The intermediate and off-route points, if any, at which; and 
(D) In case of operations not over specified routes or between fixed 
termini, the territory within which the motor carrier is authorized to 
operate. 

(2) At the time of issuance and from time to time thereafter, there 
shall be attached to the exercise of the privileges granted by the 
certificate such reasonable terms, conditions, and limitations as the 
public convenience and necessity may from time to time require, 
including terms, conditions, and limitations as to the extension of the 
routes of the carrier and such terms and conditions as are necessary to 
carry out, with respect to the operations of the carrier, the requirements 
established by the Arkansas State Highway and Transportation De- 
partment under this subchapter. However, no terms, conditions, or 
limitations shall restrict the right of the carrier to add to his or her or 
its equipment and facilities over the routes, between the termini, or 
within the territory specified in the certificate as the development of the 
business and the demands of the public shall require. 

(b) A common carrier by motor vehicle operating under any such 
certificate may occasionally deviate from the route over which, or the 
fixed termini between which, it is authorized to operate under the 
certificate under such general or special rules and regulations as the 
department may prescribe. 

(c) Any common carrier by motor vehicle transporting passengers 
under a certificate issued under this subchapter may transport to any 
place within the state special or chartered parties under such rules and 
regulations as the department may prescribe. 

(d) A certificate for the transportation of passengers may include 
authority to transport, in the same vehicle with the passengers, 
newspapers, baggage of passengers, express, or mail, or authority to 
transport baggage of passengers in a separate vehicle. 

(e) No certificate issued under this subchapter shall confer any 
proprietary or property rights in the use of the public highways. 
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History. Acts 1955, No. 397, §§ 9, 10; 
A.S.A. 1947, §§ 73-1762, 73-1763. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 38, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Correction of Certificate. 
Interstate Commerce. 
Restrictions. 

Rights of Permit Holders. 
Routes. 


Correction of Certificate. 

Commission was authorized to correct 
certificate to allow carrier to transport 
household goods, heavy machinery and 
general commodities where certificate as 
originally issued was restricted to trans- 
portation of property. Arkansas Motor 
Freight Lines v. Johnson, 221 Ark. 157, 
252 S.W.2d 814 (1952) (decision under 
prior law). 

Proceeding instituted by commission on 
its own motion to correct certificate was a 
continuation of old proceeding and not a 
new cause of action. Arkansas Motor 
Freight Lines v. Johnson, 221 Ark. 157, 
252 S.W.2d 814 (1952) (decision under 
prior law). 


Interstate Commerce. 

Action of state commission in requiring 
owner-drivers of company shipping roof- 
ing products over highways of state to 
obtain permits did not impose a burden on 
interstate commerce. Lloyd A. Fry Roofing 
Co. v. Wood, 344 U.S. 157, 73S. Ct. 204, 97 
L. Ed. 168 (1952) (decision under prior 
law). 


Restrictions. 
Where application was for truck route 
to supplement rail transportation of 


freight, order should limit service to ship- 
ments that move partly by rail and partly 
by truck. Arkansas Express, Inc. v. Co- 
lumbia Motor Transp. Co., 212 Ark. 1, 205 
S.W.2d 716 (1947) (decision under prior 
law). 


Rights of Permit Holders. 

No carrier may have any vested right, 
by reason of its license, to the exclusive 
use of the highways for any given period; 
but a carrier granted a license to operate 
over a given route has a legal right to 
oppose the granting of a license to another 
carrier over the same route, by showing 
that a duplication of service would not 
serve the public convenience. Schulte v. 
Southern Bus Line, Inc., 211 Ark. 200, 199 
S.W.2d 742 (1947) (decision under prior 
law). 


Routes. 

An order of the commission issuing a 
certificate to a carrier to operate over 
eight designated routes with authority to 
tack these routes at points of intersection 
and to service intermediate points along 
these routes was valid where the carrier 
and its predecessor in ownership had been 
servicing the points involved over a period 
of forty years. Red Line Transf. & Storage 
Co. v. Arkansas Commerce Comm’n, 248 
Ark. 515, 452 S.W.2d 650 (1970). 

Cited: Torrans v. Arkansas Commerce 
Comm’n, 246 Ark. 930, 440 S.W.2d 558 
(1969). 
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23-13-222. Permits for contract carriers — Requirement. 


No person shall engage in the business of a contract carrier by motor 
vehicles over any public highways in this state unless there is in force 
with respect to the carrier a permit issued by the Arkansas State 
Highway and Transportation Department authorizing such persons to 


engage in such business. 


History. Acts 1955, No. 397, § 11; 
A.S.A. 1947, § 73-1764. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Contract Carriers. 

Where industrial concern leased trucks 
from owners through a third party by 
means of a double lease, owners who 
drove trucks for industrial concern were 
required to obtain permits as contract 
carriers, since double lease plan was not 
bona fide but was a clever plan to evade 
regulation by Arkansas Public Service 
Commission. Public Serv. Comm’n v. 
Lloyd A. Fry Roofing Co., 219 Ark. 553, 
244 S.W.2d 147 (1951), affd, 344 U.S. 157, 
73 S. Ct. 204, 97 L. Ed. 168 (1952) (deci- 
sion under prior law). 

Where equipment lease agreement be- 


tween furniture manufacturing company 
as lessee and nonresident owner and op- 
erator as lessor provided for payment on 
mileage basis that truck-tractor was used 
in lessee’s business, costs of operation or 
any damages to be borne by lessor, with 
lessee having the right to designate 
routes, the lessor was a contract carrier 
and not a private carrier and was required 
to hold a permit or a certificate of conve- 
nience and necessity from the Arkansas 
Public Service Commission. Robinson v. 
Woodard, 227 Ark. 102, 296 S.W.2d 672 
(1956), cert. denied, 353 U.S. 988, 77 S. 
Ct. 1282, 1 L. Ed. 2d 1142 (1957). 


23-13-223. Permits for contract carriers — Application and fees. 


(a) Applications for permits for contract carriers by motor vehicles 
shall be made to the Arkansas State Highway and Transportation 
Department in writing, be verified under oath, and shall be in such 
form, contain such information, and be accompanied by proof of service 
upon such interested parties as the department by regulation may 
require. 

(b) Every application shall be accompanied by a certified check made 
payable to the department for the sum of fifty dollars ($50.00). The 
funds shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 
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History. Acts 1955, No. 397, § 11; 
1983, No. 565, § 3; A.S.A. 1947, § 73- 
1764. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-13-224. Permits for contract carriers — Issuance. 


(a) Subject to this subchapter, a permit for a contract carrier by 
motor vehicle shall be issued to any qualified applicant therefor 
authorizing in whole or in part the operations covered by the applica- 
tions, if it is found that the applicant is fit, willing, and able to properly 
perform the service of a contract carrier by motor vehicle and to conform 
to the provisions of this subchapter and the lawful requirements, rules, 
and regulations of the Arkansas State Highway and Transportation 
Department, and the proposed operation, to the extent authorized by 
the permit, will promote the public interest and the policy declared in 
§ 23-13-202; otherwise the application shall be denied. 

(b) No permit shall be issued by the department except upon a 
hearing at least twenty (20) days after service of notice to interested 
parties of the time and place thereof. 

(c) In granting applications for permits, the department shall take 
into consideration: 

(1) The reliability and financial condition of the applicant and his or 
her sense of responsibility toward the public; 

(2) The transportation service being maintained by any railroad, 
street railway, or motor carrier; 

(3) The likelihood of the proposed service being permanent and 
continuous throughout twelve (12) months of the year and the effect 
which the proposed transportation service may have upon existing 
transportation service; and 

(4) Any other matters tending to show the necessity or want of 
necessity for granting the application. 


History. Acts 1955, No. 397, § 11; 
A.S.A. 1947, § 73-1764. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 


Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
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ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
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‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Burden of Proof. 

Traditionally, the criteria for establish- 
ing the need for common carriers have 
been broader in terms and scope than the 
requirements for granting permits for con- 
tract carriers. Therefore, the burden of 
establishing the need for the restricted 
authority sought by contract carriers has 


consistently been less than that required 
for the broader authority of a common 
carrier; the common carrier serves the 
public at large while the contract carrier 
is restricted to serving the contracting 
parties. Transport Co. v. Champion 
Transp., Inc., 298 Ark. 178, 766 S.W.2d 16 
(1989). 


23-13-225. Permits for contract carriers — Terms and condi- 
tions — Contracts for services. 


(a) The State Highway Commission shall specify in the permit for a 
contract carrier by motor vehicle the business of the contract carrier 
covered thereby and the scope thereof. The commission shall attach to 
the permit, at the time of issuance, and from time to time thereafter, 
such reasonable terms, conditions, and limitations consistent with the 
character of the holder as a contract carrier as are necessary to carry 
out, with respect to the operations of such a carrier, the requirements 
established by the commission under this subchapter. 

(b)(1) The commission shall not issue any permit which will autho- 
rize any contract carrier to have in effect, at any one time, more than six 
(6) contracts, such contracts to be filed with and approved by the 
commission prior to granting of such authority. 

(2) When any contract expires, the commission shall be given notice 
thereof, and if any new contract is substituted or added, the contract 
shall be filed with and approved by the commission before operation 
thereunder. 

(c) No permit issued under this subchapter shall confer any propri- 
etary or property rights in the use of public highways. 


History. Acts 1955, No. 397, § 11; 
1961, No. 191, § 1; A.'S.A. 1947, § 73- 
1764; Acts 1993, No. 1020, § 1. 


23-13-226. Dual operation. 


No person shall at the same time hold under this subchapter a 
certificate as a common carrier and permit as a contract carrier 
authorizing operation for the transportation of property by motor 
vehicle over the same route or within the same territory, unless for good 
cause shown the Arkansas State Highway and Transportation Depart- 
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ment shall find that the certificate and permit will promote the public 
interest and the policy declared in § 23-13-202. 


History. Acts 1955, No. 397, § 12; 
A.S.A. 1947, § 73-1765. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 








No. 153, §§ 2 and 3, abolished the board ment.” 
23-13-227. Certificates and permits — Security for the protec- 
tion of the public. 


(a) No certificate or permit shall be issued to a motor carrier or 
remain in force unless the carrier complies with such reasonable rules 
and regulations as the Arkansas State Highway and Transportation 
Department shall prescribe governing the filing and approval of surety 
bonds, policies of insurance, qualification as a self-insurer or other 
securities or agreements in such reasonable amount as the department 
may require, conditioned to pay, within the amount of the surety bonds, 
policies of insurance, qualifications as a self-insurer or other securities 
or agreements, any final judgment recovered against the motor carrier 
for bodily injuries to or the death of any person resulting from the 
negligent operation, maintenance, or use of motor vehicles under the 
certificate or permit or for loss or damage to the property of others. 

(b)(1) In its discretion and under such rules and regulations as it 
shall prescribe the department may require any such common carrier to 
file a surety bond, policies of insurance, qualifications as a self-insurer, 
or other securities or agreements, in a sum to be determined by the 
department, to be conditioned upon the carrier making compensation to 
shippers or consignees for all property belonging to shippers or consign- 
ees and coming into the possession of such carriers in connection with 
its transportation service. 

(2) Any carrier which may be required by law to compensate a 
shipper or consignee for any loss, damage, or default for which a 
connecting motor common carrier is legally responsible shall be subro- 
gated to the rights of the shipper or consignee under any such bond, 
policies, or insurance or other securities or agreements, to the extent of 
the sum so paid, plus any court costs and reasonable attorney's fees 
paid by the carrier in defending any action brought thereon by the 
shipper or consignee. 

(c) The reasonable rules and regulations of the department autho- 
rized by this section shall conform as nearly as may be consistent with 
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the public interest to those rules made by the Interstate Commerce 
Commission [abolished] from time to time with respect to surety for the 
protection of the public by motor carriers engaged in interstate or 
foreign commerce. 

(d) Any motor carrier who has qualified as a self-insurer in accor- 
dance with the rules and regulations of the Interstate Commerce 
Commission [abolished] governing motor carriers engaged in interstate 
or foreign commerce shall be prima facie deemed qualified as a 
self-insurer in the State of Arkansas. 

(e) In any action against any motor carrier operating under the 
provisions of this subchapter, whether in law or equity, the insurer, 
insurance company, or obligor in any policy of insurance or bond given 
by the carrier in compliance with this section shall not be joined as a 
party to the suit and shall not be a proper party thereto. 

(f) Upon any motor carrier’s failure to pay any final judgment 
rendered against it, the judgment creditor may maintain an action in 
any court of competent jurisdiction against the insurer, insurance 
company, or obligor in any policy of insurance, or bond, or obligation, 


filed under this section, to compel payment of the judgment. 


History. Acts 1955, No. 397, § 15; 
A.S.A. 1947, § 73-1768. 

A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Pursuant to Acts 1989 (1st Ex. Sess.), 
No. 153, § 2, references in this section to 
the Arkansas Transportation Commission 
have been changed to the Arkansas State 
Highway and ‘Transportation Depart- 
ment. The Arkansas Transportation Com- 
mission was abolished and replaced by the 
Transportation Regulatory Board and the 
Transportation Safety Agency pursuant to 
Acts 1987, No. 572. However, Acts 1989 
(1st Ex. Sess.), No. 67, § 23, and Acts 1989 


(1st Ex. Sess.), No. 153, §§ 2 and 3, abol- 
ished the board and the agency and trans- 
ferred their powers, functions, and duties 
to the State Highway Commission and the 
Arkansas State Highway and Transporta- 
tion Department, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Joinder. 
Policies of Insurance. 


Joinder. 

Former provision similar to subsection 
(e) did not permit a joinder of insurer and 
insured as defendants in an action for 
personal injury or property damage. Na- 
tional Mut. Cas. Co. v. Blackford, 200 Ark. 
847, 141 S.W.2d 54 (1940) (decision under 
prior law). 


Policies of Insurance. 

Exclusion of coverage in insurance 
policy for bodily injury to occupant of 
vehicle was void to the extent it was 
contrary to state public policy, evidenced 
by Arkansas Transportation Commission 
rule that common carriers carry at least 
$25,000 of bodily injury coverage; the ex- 
clusion remained valid as to amounts over 
the minimum coverage required by the 
rule. Canal Ins. Co. v. Ashmore, 126 F.3d 
1083 (8th Cir. 1997). 

Cited: Insurance Co. of N. Am. v. 
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Ferrell, 234 Ark. 581, 353 S.W2d 353 
(1962). 
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23-13-228. Transportation of persons or property in interstate 
commerce on public highways unlawful without 


adequate surety. 


It is declared unlawful for any motor carrier to use any of the public 
highways of this state for the transportation of persons or property in 
interstate commerce unless there is in force with respect to the motor 
carrier adequate surety for the protection of the public. 


History. Acts 1955, No. 397, § 25; 
$977, Noe 468; §) 1; A'S:A21947,.$ 73- 
1778; Acts 1993, No. 1027, § 1; 2007, No. 
202, Sia! 

A.C.R.C. Notes. Acts 2007, No. 232, 
§ 1, provided: “Findings. It is found by the 
General Assembly that the United States 
Congress has enacted the Unified Carrier 
Registration Act of 2005, Pub. L. No. 109- 
59, § 4301 et seq., replacing the single 
state registration system with the Unified 
Carrier Registration Agreement. In order 
to fully implement the requirements of 
the Unified Carrier Registration Act of 
2005 the amendments to the Arkansas 
Code in this act are necessary.” 

Publisher’s Notes. Acts 1993, No. 
1027, § 3, provided: “In accordance with 


and the provisions of 49 U.S.C. § 11506 
and the regulations issued by the Inter- 
state Commerce Commission pursuant 
thereto, the Chairman of the Arkansas 
State Highway Commission and the Di- 
rector of the Department of Finance and 
Administration, or their designees, are 
authorized and empowered to enter into 
any agreements or arrangements with 
other states and to take all action they 
deem necessary or proper to ensure that 
the amendments made by this Act are 
effectuated by October 1, 1993. If any 
provision of this Act or any regulation 
issued thereunder is inconsistent with 
federal laws or regulations, such federal 
laws or regulations shall prevail solely to 


and pursuant to the provisions of this Act the extent of the conflict.” 


CASE NOTES 


Cited: Bullard v. Crown Coach Co., 248 
Ark. 739, 453 S.W.2d 712 (1970). 


23-13-229. Temporary authority. 


(a) To provide motor carrier service for which there is an urgent and 
immediate need to, from, or between points within a territory having no 
motor carrier service deemed capable of meeting that need, the Arkan- 
sas State Highway and Transportation Department in its discretion 
and without hearing or other proceeding may grant temporary author- 
ity for a period not exceeding ninety (90) days for the service by common 
or contract carrier, as the case may be. Satisfactory proof of the urgent 
and immediate need shall be made by affidavit or other verified proof, 
as the department shall prescribe. 

(b) The temporary authority shall be granted only upon payment of 
a filing fee in the amount of twenty-five dollars ($25.00) and compliance 
with the requirements of §§ 23-13-227 and 23-13-244. The filing fees 
shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 
State Apportionment Fund. 
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(c) After the temporary authority is granted, the department shall 
notify any carrier already authorized to perform all or any part of the 
service so authorized temporarily. Upon application in writing by the 
carrier, the department shall hold such hearings and make such further 
determination with respect to such temporary authority as the public 


interest shall require. 


(d) The grant of temporary authority shall not be extended for any 


Cause. 


(e) Issuance of such temporary authority shall create no presump- 
tion that corresponding permanent authority will be granted thereafter. 


History. Acts 1955, No. 397, § 6; 1988, 
No. 565, § 1; A.S.A. 1947, § 73-1759. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-13-230. Brokers — Licenses — Rules and regulations for 
protection of public. 


(a)(1) No person shall for compensation sell or offer for sale trans- 
portation subject to this subchapter; shall make any contract, agree- 
ment, or arrangement to provide, procure, furnish, or arrange for such 
transportation; or shall hold himself or herself or itself out by adver- 
tisements, solicitation, or otherwise as one who sells, provides, pro- 
cures, contracts, or arranges for such transportation unless that person 
holds a broker’s license issued by the Arkansas State Highway and 
Transportation Department to engage in such transactions. 

(2) In the execution of any contract, agreement, or arrangement to 
sell, provide, procure, furnish, or arrange for such transportation, it 
shall be unlawful for such a person to employ any carrier by motor 
vehicle who or which is not the lawful holder of an effective certificate 
or permit issued as provided in this subchapter. 

(3) The provisions of this subsection shall not apply to any carrier 
holding a certificate or a permit under the provisions of this subchapter 
or to any bona fide employee or agent of such a motor carrier, so far as 
concerns transportation to be furnished wholly by such a carrier or 
jointly with other motor carriers holding like certificates or permits or 
with a common carrier by railroad, express, or water. 

(b) A brokerage license shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of the operations covered by 
the application, if it is found that the applicant is fit, willing, and able 
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properly to perform the service proposed and to conform to the provi- 
sions of this subchapter and the requirements, rules, and regulations of 
the department thereunder and that the proposed service, to the extent 
authorized by the license, will promote the public interest and policy 
declared in this subchapter; otherwise the application shall be denied. 

(c) The department shall prescribe reasonable rules and regulations 
for the protection of travelers or shippers by motor vehicle, to be 
observed by any person holding a brokerage license. No such license 
shall be issued or remain in force unless the person shall have 
furnished a bond or other security approved by the department, in such 
form and amount as will insure financial responsibility and the sup- 
plying of authorized transportation in accordance with contracts, agree- 
ments, or arrangements therefor. 

(d) The department and its agents shall have the same authority as 
to accounts, reports, and records, including inspection and preservation 
thereof, of any person holding a brokerage license issued under the 
provisions of this section, that they have under this subchapter with 


respect to motor carriers subject thereto. 


History. Acts 1955, No. 397, § 13; 
A.S.A. 1947, § 73-1766. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Interstate Commerce. 
State Policy. 


Constitutionality. 

Provisions of former similar section 
were valid restrictions in relation to the 
use of the highways in the exercise of the 
police powers. Duck v. Arkansas Corp. 
Comm’n, 203 Ark. 488, 158 S.W.2d 24, 
appeal dismissed, 316 U.S. 641, 62 S. t. 
946, 86 L. Ed. 1727 (1942) (decision under 
prior law). 


Former similar section was not invalid 
even though it may incidentally affect 
interstate commerce. Duck v. Arkansas 
Corp. Comm’n, 203 Ark. 488, 158 S.W.2d 
24, appeal dismissed, 316 U.S. 641, 62 S. 
Ct. 946, 86 L. Ed. 1727 (1942) (decision 
under prior law). 

Former similar section was not uncon- 
stitutional on ground it discriminates 
against a broker and is not applicable to 
casual transportation by one not so en- 
gaged as a regular business, since being 
applicable to all persons engaged in the 
travel bureau business it is not discrimi- 
nating. Duck v. Arkansas Corp. Comm’n, 
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203 Ark. 488, 158 S.W.2d 24, appeal dis- 
missed, 316 U.S. 641, 62 S. Ct. 946, 86 L. 
Ed. 1727 (1942) (decision under prior law). 


Interstate Commerce. 

That transportation of passengers in 
motor cars may be arranged for points 
outside the state does not make a travel 
bureau’s business one of interstate com- 
merce. Duck v. Arkansas Corp. Comm'n, 
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203 Ark. 488, 158 S.W.2d 24, appeal dis- 
missed, 316 U.S. 641, 62 S. Ct. 946, 86 L. 
Ed. 1727 (1942) (decision under prior law). 


State Policy. 

It is the state’s policy to regulate trans- 
portation agencies. Southeast Arkansas 
Freight Lines, Inc. v. Arkansas Corp. 
Comm'n, 204 Ark. 1023, 166 S.W.2d 262 
(1942) (decision under prior law). 


23-13-231. Certificates, permits, and licenses — Effective dates. 


Certificates, permits, and licenses shall be effective from the date 
specified therein and shall remain in effect until terminated as provided 
in this subchapter. 


History. Acts 1955, No. 397, § 14; 
1983, No. 579, § 1; 1983, No. 602, § 1; 
A.S.A. 1947, § 73-1767. 


CASE NOTES 


Cited: Washington Transf. & Storage Coaches, Ltd., 256 Ark. 1054, 511 S.W.2d 
Co. v. Harding, 229 Ark. 546, 317 S.W.2d 651 (1974). 
18 (1958); Bridges v. Arkansas Motor 


23-13-232. Certificates, permits, and licenses — Transfer, assign- 
ment, etc. 


(a) Certificates, permits, and licenses shall not be assigned, trans- 
ferred, or hypothecated in any manner, nor shall the operation under 
any such permit, certificate, or license be leased without authority of 
the Arkansas State Highway and Transportation Department and on 
written application, and after ten (10) days’ notice, to parties in interest 
and hearing. 

(b) The transfer, lease, assignment, or hypothecation of the permits, 
certificates, or licenses shall not be authorized when the department 
finds the action will be inconsistent with the public interest or will have 
the effect of destroying competition or creating a monopoly, nor where it 
appears that reasonably continuous service under the authority or that 
part of the authority granted by the permit, certificate, or license which 
is sought to be transferred has not been rendered prior to the applica- 
tion for transfer, assignment, or hypothecation. 

(c)(1) All applications for transfer must be made on proper forms 
prescribed by the department. 

(2) There must be attached to such application for a transfer of a 
certificate, permit, or license a joint affidavit executed by the vendor 
and vendee certifying that all accrued taxes, station rents, wages of 
employees, and all other indebtedness incident to the vendor’s opera- 
tion have been paid in full or, if such is not the case, will be assumed by 
the vendee. Provided, the provisions of this subsection shall not apply in 
any respect to either the vendor or the vendee, where the vendor has 
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filed for protection under the federal bankruptcy laws and is transfer- 
ring the authority as part of a reorganization or liquidation under an 
order directing the sale entered under the federal bankruptcy laws. 
(d) Every such application for the transfer of a certificate or permit 
shall be accompanied by a certified check or money order in the amount 
of fifty dollars ($50.00) made payable to the department. The funds 
shall be collected by the department to be deposited into the State 
Treasury to the credit of the General Revenue Fund Account of the 


State Apportionment Fund. 


History. Acts 1955, No. 397, § 14; 
1983, No. 565, § 4; A.S.A. 1947, § 73- 
1767; Acts 1992 (1st Ex. Sess.), No. 35, 
Sel 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 


No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 1538, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Necessity of Commission’s Approval. 
Reasonably Continuous Service. 
Utilization of Certificate. 


Necessity of Commission’s Approval. 

Attempted sale of a half interest in 
certificate of convenience and necessity to 
operate bus line was invalid, since not 
conditioned on the approval of the Corpo- 
ration Commission and its approval was 
neither sought nor obtained. Gregory v. 
Lewis, 205 Ark. 68, 167 S.W.2d 499 (1943) 
(decision under prior law). 

While the transfer of a certificate and 
the lease of operating rights to interstate 
and intrastate highway routes are duly 
authorized by the statute, the transfer of 
lease is ineffective without the approval of 
the Arkansas Public Service Commission. 
Blagg v. Strickland Transp. Co., 222 Ark. 
303, 258 S.W.2d 894 (1953) (decision un- 
der prior law). 


Reasonably Continuous Service. 
Where a small motor carrier with rela- 
tively modest assets held itself in readi- 


ness to render service, advertised its exis- 
tence and accepted whatever business 
was offered, the commission was justified 
in finding that the certificate was not 
dormant and that the carrier’s service had 
been reasonably continuous so that the 
carrier was not precluded from selling its 
business. Arkansas Motor Freight Lines v. 
Howard, 224 Ark. 1011, 278 S.W.2d 118 
(1955) (decision under prior law). 

Evidence sufficient to find that a certifi- 
cate of convenience and necessity was not 
dormant because of owner’s failure to ren- 
der reasonably continuous service. Fisher 
v. Branscum, 243 Ark. 516, 420 S.W.2d 
882 (1967). 


Utilization of Certificate. 

Contention that to permit sale of motor 
carrier’s franchise would result in a more 
active utilization of the franchise so as to 
take business away from other estab- 
lished carriers so as to result in deteriora- 
tion in the service theretofore rendered 
and that the public thereby would suffer 
could not be raised upon petition to sell 
the business, such questions being of the 
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nature that should have been raised upon 
original application for the certificate. Ar- 
kansas Motor Freight Lines v. Howard, 
224 Ark. 1011, 278 S.W.2d 118 (1955) 
(decision under prior law). 

In proceeding upon application to sell 
motor carrier business, question of 
whether there was a need for the whole 
range of facilities that might be available 
under the charter could not be raised nor 
could the carrier be required to show that 
it had fully utilized the possibilities lying 
at its disposal. Arkansas Motor Freight 
Lines v. Howard, 224 Ark. 1011, 278 
S.W.2d 118 (1955) (decision under prior 
law). 

Failure of protestants against the trans- 
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fer of a certificate of convenience and 
necessity on the ground that it was dor- 
mant for failure to give reasonably con- 
tinuous service for several years to seek 
the revocation of the certificate during 
such period could well be the basis of an 
inference by the commission that such 
protestants’ anxiety about the transferee 
was the prospect of a more active utiliza- 
tion of the certificate. Fisher v. Branscum, 
243 Ark. 516, 420 S.W.2d 882 (1967). 

Cited: Washington Transf. & Storage 
Co. v. Harding, 229 Ark. 546, 317 S.W.2d 
18 (1958); Bridges v. Arkansas Motor 
Coaches, Ltd., 256 Ark. 1054, 511 S.W.2d 
651 (1974). 


23-13-233. Certificates, permits, and licenses — Amendment, 
revocation, and suspension. 


(a) Any certificates, permits, or licenses, upon application of the 
holder thereof and in the discretion of the Arkansas State Highway and 
Transportation Department, may be amended or revoked, in whole or in 
part, or may upon complaint or on the department’s own initiative, 
after notice and hearing, be suspended, changed, or revoked, in whole 
or in part, for: 

(1) Willful failure to comply with any provision of this subchapter, 
with any lawful order, rule, or regulation of the department promul- 
gated thereunder, or with any term, condition, or limitation of the 
certificate, permit, or license; 

(2) Failure to render reasonably continuous service in the transpor- 
tation of all of the commodities authorized to be transported over all of 
the routes authorized to be traversed; 

(3) Failure to file a complete annual motor carrier report pursuant to 
Acts 1927, No. 129, as amended; or 

(4) Failure to timely pay ad valorem property taxes. 

(b) It is the intent of this section to require the department to 
suspend or revoke, after notice and hearing as hereafter provided, all or 
such part of the authority granted by any certificate which is not 
exercised reasonably continuously. 

(c) No certificate, permit, or license shall be revoked, except under 
application of the holder or violation of § 23-13-227, unless the holder 
thereof willfully fails to comply within a reasonable time, not less than 
thirty (30) days, to be fixed by the department, with a lawful order of 
the department commanding obedience to the provisions of this sub- 
chapter, or to the rules or regulations of the department, or to the 
terms, conditions, or limitation of such certificate, permit, or license 
found by the department to have been violated by the holder. 
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History. Acts 1955, No. 397, § 14; 
1350..IN0.079,.8 1: 1983, No.,602;.8. 1; 
A.S.A. 1947, § 73-1767. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(Ist Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 238, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. Acts 1927, No. 129, 
referred to in this section, is codified as 
§§ 26-2-102, 26-24-102 — 26-24-122, 26- 
26-1301 — 26-26-1306, 26-26-1601 — 26- 
26-1613, 26-27-201 — 26-27-204. 


CASE NOTES 


ANALYSIS 


Failure to Commence Operations. 
Notice and Hearing. 
Reasonably Continuous Service. 


Failure to Commence Operations. 

Holder of certificate of public conve- 
nience and necessity who made no at- 
tempt to begin operations until approxi- 
mately 80 days beyond the last day of a 
45-day extension, and these operations 
were no more than token operations, was 
not entitled to statutory period within 
which to comply with the commission’s 
order before cancellation of his permit for 
failure to operate. Santee v. Arkansas 
Corp. Comm'n, 205 Ark. 1, 166 S.W.2d 672 
(1942) (decision under prior law). 


Notice and Hearing. 

Order of Corporation Commission can- 
celing carrier’s permit made without 
statutory notice or hearing following an 
authorized suspension of service, and a 
subsequent order based upon former void 
order, was not res judicata of carrier’s 
right to restoration of his permit to oper- 
ate as common carrier of passengers. Ar- 


kansas Motor Coaches, Inc. v. Mathis Bus 
Line, 205 Ark. 255, 168 S.W.2d 392 (1943) 
(decision under prior law). 


Reasonably Continuous Service. 

Evidence sufficient to find that a certifi- 
cate of convenience and necessity was not 
dormant because of owner’s failure to ren- 
der reasonably continuous service. Fisher 
v. Branscum, 243 Ark. 516, 420 S.W.2d 
882 (1967). 

Failure of protestants against the trans- 
fer of a certificate of convenience and 
necessity on the ground that it was dor- 
mant for failure to give reasonably con- 
tinuous service for several years to seek 
the revocation of the certificate during 
such period could well be the basis of an 
inference by the commission that such 
protestants’ anxiety about the transferee 
was the prospect of a more active utiliza- 
tion of the certificate. Fisher v. Branscum, 
243 Ark. 516, 420 S.W.2d 882 (1967). 

Cited: Washington Transf. & Storage 
Co. v. Harding, 229 Ark. 546, 317 S.W.2d 
18 (1958); Bridges v. Arkansas Motor 
Coaches, Ltd., 256 Ark. 1054, 511 S.W.2d 
651 (1974). 


23-13-234. Operation without certificate or permit prohibited — 
Violation of terms, conditions, etc., of certificate, 
permit, or license prohibited. 


(a)(1) Any motor carrier using the highways of this state without 
first having obtained a permit or certificate from the Arkansas State 
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Highway and Transportation Department, as provided by this subchap- 
ter, or who, being a holder thereof, violates any term, condition, or 
provision thereof shall be subject to a civil penalty to be collected by the 
department, after notice and hearing, in an amount not less than one 
hundred dollars ($100) nor more than five hundred dollars ($500). 

(2) If the penalty is not paid within ten (10) days from the date of the 
order of the department assessing the penalty, twenty-five percent 
(25%) thereof shall be added to the penalty. 

(3) Any amounts collected from the penalties provided for under this 
subsection shall be deposited by the department into the State Treasury 
to the credit of the General Revenue Fund Account of the State 
Apportionment Fund. 

(b)(1) Any person required by this subchapter to obtain a certificate 
of convenience and necessity as a common carrier or a permit as a 
contract carrier and operates as such a carrier without doing so shall be 
guilty of a violation. Upon conviction, he or she shall be fined not less 
than one hundred dollars ($100) nor more than five hundred dollars 
($500) for the first such offense and not less than one hundred dollars 
($100) nor more than one thousand dollars ($1,000) for each subsequent 
offense. 

(2) Each day of the violation shall be a separate offense. 

(c)(1) Any person violating any other provision or any term or 
condition of any certificate, permit, or license, except as otherwise 
provided in § 23-13-258, shall be guilty of a violation and upon 
conviction shall be fined not more than one hundred dollars ($100) for 
the first offense and not more than five hundred dollars ($500) for any 
subsequent offense. 

(2) Each day of the violation shall constitute a separate offense. 

(3) In addition thereto, the person shall be subject to the civil 
penalties provided in subsection (a) of this section. 


History. Acts 1955, No. 397, § 22; 
TOFINO: Doc sale ood NO. O00, Soo, 
A.S.A. 1947, § 73-1775; Acts 2005, No. 
1994, § 148. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 


No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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CASE NOTES 


Taxicabs. lations with regard to taxicabs. Marshall 
A taxicab driver could not be convicted v. State, 211 Ark. 380, 200 S.W.2d 491 
for operating a taxi without a certificate (1947) (decision under prior law). 


for convenience because the Arkansas Cited: Robinson v. Woodard, 227 Ark. 
Public Service Commission had held that 102, 296 S.W.2d 672 (1956). 
it was without jurisdiction to issue regu- 


23-13-235. Annual fees charged carriers — Remittance — Dispo- 
sition of funds. 


(a)(1) From each common or contract carrier of passengers or prop- 
erty, there shall be collected an annual fee for the registration of 
insurance. The annual registration fee to be collected from each 
common or contract carrier of passengers or property holding only a 
certificate or permit issued pursuant to this subchapter shall be five 
dollars ($5.00) for each bus, truck, or truck-tractor of the carrier to be 
operated in this state. 

(2) The annual registration fee for the registration of insurance to be 
collected from any other carrier, including a carrier holding a certificate 
or permit issued by the Interstate Commerce Commission [abolished], 
on behalf of the State of Arkansas shall be collected under the base state 
registration program and shall be five dollars ($5.00) per motor vehicle. 

(3) The Arkansas State Highway and Transportation Department 
shall also collect fees under the base state registration program on 
behalf of and for all other participating states of travel from all carriers 
based in the State of Arkansas. All fees collected on behalf of other 
participating states shall be collected in the amount required by that 
state and remitted to that state under the rules and regulations 
adopted by the Interstate Commerce Commission [abolished]. 

(b) All fees as set out in this section shall be due and payable on or 
before January 1 of each year to cover the ensuing calendar year. 
However, the fees to be collected from the holders of temporary 
authority shall be due and payable before the authority is first exer- 
cised. 

(c) Nothing in this section shall be construed as requiring the 
payment of more than the fees for each bus, truck, or truck-tractor so 
used as set out in subsection (a) of this section, but the fee shall be paid 
annually for each motor vehicle, as the term “motor vehicle” is defined 
in rules and regulations of the Interstate Commerce Commission 
[abolished]. 

(d) Failure on the part of any person or carrier to pay the annual 
registration fees as provided in this section shall be a violation of this 
subchapter, and upon conviction the person or carrier shall be punished 
as provided in § 23-13-2577. 


History. Acts 1955, No. 397, § 26; A.S.A. 1947, § 73-1779; Acts 1993, No. 
1957, No. 343, § 1; 1983, No. 565, § 7; 1027, § 2. 
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A.C.R.C. Notes. The Interstate Com- 
merce Commission, referred to in this 
section, was abolished in 1995. 

Publisher’s Notes. Acts 1993, No. 
1027, § 3, provided: “In accordance with 
and pursuant to the provisions of this Act 
and the provisions of 49 U.S.C. § 11506 
and the regulations issued by the Inter- 
state Commerce Commission pursuant 
thereto, the Chairman of the Arkansas 
State Highway Commission and the Di- 
rector of the Department of Finance and 
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Administration, or their designees, are 
authorized and empowered to enter into 
any agreements or arrangements with 
other states and to take all action they 
deem necessary or proper to ensure that 
the amendments made by this Act are 
effectuated by October 1, 1993. If any 
provision of this Act or any regulation 
issued thereunder is inconsistent with 
federal laws or regulations, such federal 
laws or regulations shall prevail solely to 
the extent of the conflict.” 


23-13-236. Common carriers — Duties as to transportation of 
passengers and property — Rates, charges, rules, 
regulations, etc. 


(a) It shall be the duty of every common carrier of passengers by 
motor vehicle: 

(1) To establish reasonable through routes with other common car- 
riers and to provide safe and adequate service, equipment, and facilities 
for the transportation of passengers; 

(2) To establish, observe, and enforce just and reasonable individual 
and joint rates, fares, and charges, and just and reasonable regulations 
and practices relating thereto and relating to the issuance, form, and 
substance of tickets; the carrying of personal, sample, and excess 
baggage; the facilities for transportation; and all other matters relating 
to or connected with the transportation of passengers; and 

(3) In case of joint rates, fares, and charges, to establish just, 
reasonable, and equitable divisions thereof as between the carriers 
participating therein which shall not unduly prefer or prejudice any of 
the participating carriers. 

(b) It shall be the duty of every common carrier of property by motor 
vehicle: 

(1) To provide safe and adequate service, equipment, and facilities 
for the transportation of property; and 

(2) To establish, observe, and enforce just and reasonable rates, 
charges, and classifications and just and reasonable regulations and 
practices relating thereto, and relating to the manner and method of 
presenting, marking, packing, and delivering property for transporta- 
tion, the facilities for transportation, and all other matters relating to 
or connected with the transportation of property. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 


23-13-237. Common carriers — Rates, fares, and charges to be 
just and reasonable — Unreasonable preferences or 
advantages prohibited. 


(a) All charges made for any service rendered or to be rendered by 
any common carrier by motor vehicle engaged in the transportation of 
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passengers or property as provided in § 23-13-236, or in connection 
therewith, shall be just and reasonable. Every unjust and unreasonable 
charge for such a service or any part thereof is prohibited and declared 
to be unlawful. 

(b) It shall be unlawful for any common carrier by motor vehicle to 
make, give, or cause any undue or unreasonable preference or advan- 
tage to any particular person, port, gateway, locality, region, district, 
territory, or description of traffic, in any respect whatsoever or to 
subject any particular person, gateway, locality, region, district, terri- 
tory, or description of traffic to any unjust discrimination or any undue 
or unreasonable prejudice or disadvantage in any respect whatsoever. 

(c) This shall not be construed to apply to discrimination, prejudices, 
or disadvantages to the traffic of any other carrier of whatever descrip- 


tion. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 


CASE NOTES 


ANALYSIS 


Discretion of Commission. 
Rules and Regulations. 


Discretion of Commission. 

Where no one appeared in opposition to 
the requested rate increase by a common 
carrier and where the commission’s expert 
witness supported the full increase, al- 
though pertinent, neither should be con- 
trolling, as the commission had the duty 
to exercise its independent discretion to 
protect the interests of the public. Moore 


v. Arkansas Transp. Co., 270 Ark. 831, 606 
S.W.2d 575 (1980). 


Rules and Regulations. 

Since the common-law liability of a car- 
rier for loss of baggage may be limited by 
contract supported by consideration, the 
General Assembly may direct the commis- 
sion to prescribe rules concerning such 
liability so long as such rules are not 
legislative, but only measures in the ad- 
ministrative plan. Missouri Pac. Transp. 
Co. v. Ellis, 210 Ark. 958, 198 S.W.2d 196 
(1946) (decision under prior law). 


23-13-238. Common carriers — Rates, fares, rules, regulations, 
etc. — Complaints. 


Any person, state board, organization, or body politic may make 
complaint in writing to the Arkansas State Highway and Transporta- 
tion Department that any rate, fare, charge, classification, rule, regu- 
lation, or practice in effect or proposed to be put into effect is or will be 


in violation of this subchapter. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 


Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 


23-13-239 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
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Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-239. Common carriers — Rates, fares, rules, regulations, 
etc. — Determination by department. 


(a)(1) Whenever, after hearing, upon complaint, or in an investiga- 
tion on its own initiative, the Arkansas State Highway and Transpor- 
tation Department shall be of the opinion that any individual or joint 
rate, fare, or charge, demanded, charged, or collected by any common 
carriers by railroad, express, or water for transportation, or that any 
classification, rule, regulation, or practice whatsoever of the carriers 
affecting the rate, fare, or charge or the value of the service thereunder, 
is or will be unjust or unreasonable, unjustly discriminatory, or unduly 
preferential, or unduly prejudicial, it shall determine and prescribe the 
lawful rate, fare, or charge or the maximum or minimum rate, fare, or 
charge thereafter to be observed, or the lawful classification, rule, 
regulation, or practice thereafter to be made effective. 

(2) Whenever deemed by it to be necessary or desirable in the public 
interest, after hearing, upon complaint, the department shall establish 
through routes and joint rates, fares, charges, regulations, or practices 
applicable to the transportation of passengers by common carriers by 
motor vehicle or establish the maximum or minimum rates, fares, or 
charges to be charged and the terms and conditions under which the 
through routes shall be operated. 

(b) Nothing in this subchapter shall empower the department to 
prescribe or in any manner regulate the rate, fare, or charge for 
interstate transportation or for any service connected therewith. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-13-240. Common carriers — Rates, charges, rules, regula- 
tions, etc. — Establishment and division of joint 


rates, charges, etc. 


(a)(1) Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates, charges, and classifications 
with other such carriers or with common carriers by railroad or express 
or water. 

(2) Common carriers of passengers by motor vehicle may establish 
reasonable through routes and joint rates, fares, or charges with 
common carriers by railroad or water. 

(b) In case of joint rates, fares, or charges, it shall be the duty of the 
carriers parties thereto to establish just and reasonable regulations and 
practices in connection therewith and to establish just, reasonable, and 
equitable divisions thereof as between the carriers participating 
therein which shall not unduly prefer or prejudice any participating 
carriers. 

(c)(1) Whenever, after hearing, upon complaint or upon its own 
initiative the Arkansas State Highway and Transportation Department 
is of the opinion that the divisions of joint rates, fares, or charges, 
applicable to the transportation of passengers or property by common 
carriers by motor vehicle, or by such carriers in conjunction with 
common carriers by railroad, express, or water, are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as 
between the carriers parties thereto, whether agreed upon by such 
carriers, or any of them, or otherwise established, the department shall 
by order prescribe the just, reasonable, and equitable divisions thereof 
to be received by the several carriers. 

(2) In cases where the joint rate, fare, or charge was established 
pursuant to a finding or order of the department, the department may 
also by order determine what would have been the just, reasonable, and 
equitable divisions thereof to be received by the several carriers and 
require adjustment to be made in accordance therewith. 

(3) The order of the department may require the adjustment of 
divisions between the carriers, in accordance with the order, from the 
date of filing the complaint or entry of order of investigation or such 
other date subsequent as the department finds justified. In the case of 
joint rates described by the department, the order as to divisions may 
be made effective as a part of the original order. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 


Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 


23-13-241 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
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Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 


any provision of the Code, the Acts of ment.” 

23-13-241. Common carriers — Schedules, rules, etc., affecting 
rates, fares, etc. — Hearings — Suspension proceed- 
ings. 


(a) Whenever any schedule stating a new individual or joint rate, 
fare, charge, or classification for the transportation of passengers, or by 
any such carrier in conjunction with a common carrier or carriers by 
railroad, express, or water, or any rule, regulation, or practice affecting 
the rate, fare, or charge, or the value of the service thereunder is filed 
with the Arkansas State Highway and Transportation Department, the 
department is authorized and empowered to enter upon a hearing 
concerning the lawfulness of the rate, fare, or charge, or the lawfulness 
of a rule, regulation, or practice, upon the complaint of any interested 
party or upon its own initiative, at once, if the department so orders, 
without answer or other formal pleading by the interested carrier or 
carriers, but upon reasonable notice. 

(b)(1) Pending the hearing and the decision thereon, the department 
from time to time may suspend the operations of the schedule and defer 
the use of the rate, fare, or charge or such rule, regulation, or practice 
for a period of thirty (30) days by filing with the schedule and delivering 
to the carriers affected thereby a statement in writing of its reasons for 
the suspension. 

(2) If the proceeding has not been concluded and a final order made 
within the thirty-day period, the department from time to time, by 
order, may extend the period of suspension, but not for a longer period 
in the aggregate than ninety (90) days beyond the time when it would 
otherwise go into effect. The department may make the order with 
reference thereto as would be proper in a proceeding instituted after it 
had become effective. 

(c) If the proceeding has not been concluded and an order made 
within the period of suspension, the proposed change, or rate, fare, or 
charge or classification, rule, regulation, or practice shall go into effect 
at the end of the period. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 


572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 


Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
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23-13-242 


and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Discretion of Commission. 

Where no one appeared in opposition to 
the requested rate increase by a common 
carrier and where the commission’s expert 
witness supported the full increase, al- 
though pertinent, neither should be con- 


trolling, as the commission had the duty 
to exercise its independent discretion to 
protect the interests of the public. Moore 
v. Arkansas Transp. Co., 270 Ark. 831, 606 
S.W.2d 575 (1980). 


23-13-242. Common carriers — Rates, charges, rules, regula- 
tions, etc. — Factors of reasonableness or justness. 


(a) In the exercise of its power to prescribe just and reasonable rates 
for the transportation of passengers or property by common carrier by 
motor vehicle, the Arkansas State Highway and Transportation Depart- 
ment shall give due consideration, among other factors, to: 

(1) The inherent advantages of transportation by carriers to the 
effect of rates upon the movement of traffic by the carriers; 

(2) The need, in the public interest, of adequate and efficient trans- 
portation service by the carriers at the lowest cost consistent with the 
furnishing of the service; and 

(3) The need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management, to provide the service. 

(b)(1) In any proceeding to determine the justness or reasonableness 
of any rate, fare, or charge of any common carrier, there shall not be 
taken into consideration or allowed as evidence or elements of value of 
the property of the carrier, either goodwill, earning power, or the 
certificate under which the carrier is operating. 

(2) In applying for and receiving a certificate under this subchapter, 
any common carrier shall be deemed to have agreed to the provisions of 
this subsection on its own behalf and on behalf of all transferees of the 





certificate. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, Ne. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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CASE NOTES 


Discretion of Commission. 

Where no one appeared in opposition to 
the requested rate increase by a common 
carrier and where the commission’s expert 
witness supported the full increase, al- 


trolling, as the commission had the duty 
to exercise its independent discretion to 
protect the interests of the public. Moore 
v. Arkansas Transp. Co., 270 Ark. 831, 606 
S.W.2d 575 (1980). 


though pertinent, neither should be con- 


23-13-243. Sections 23-13-236 — 23-13-242 cumulative. 


Nothing in §§ 23-13-236 — 23-13-242 shall be held to extinguish any 
remedy or right of action not inconsistent therewith. 


History. Acts 1955, No. 397, § 16; 
A.S.A. 1947, § 73-1769. 


23-13-244. Tariffs of common carriers by motor vehicle. 


(a)(1) Whenever an applicable tariff has not already been prescribed 
by the Arkansas State Highway and Transportation Department, every 
common carrier by motor vehicle shall file with the department and 
shall keep open to public inspection at all times tariffs showing all the 
rates, fares, and charges for transportation, and all services in connec- 
tion therewith, of passengers or property between points on its own 
route and points on the route of any other common carrier, or on the 
routes of any common carrier by railroad, express, or water, when a 
through route and joint rate shall have been established. 

(2) The rates, fares, and charges shall be stated in terms of lawful 
money of the United States. 

(3) The tariffs required by this section shall be published, filed, and 
posted in such form and manner and shall contain such information as 
the department by regulation shall prescribe. 

(4) The department is authorized to reject any tariff filed with it 
which is not in consonance with this subchapter and with its regula- 
tions. Any tariff so rejected by the department shall be void, and its use 
shall be unlawful. 

(b)(1) No common carrier by motor vehicle shall charge, demand, 
collect, or receive a greater, lesser, or different compensation for 
transportation, or for any service in connection therewith, between the 
points enumerated in the tariff, than those rates, fares, and charges 
specified in the tariffs in effect at the time. 

(2) No such carrier shall refund or remit in any manner or by any 
device, directly or indirectly, or through any agent or broker or 
otherwise any portion of the rates, fares, or charges so specified, nor 
shall that carrier extend to any person any privilege or facilities for 
transportation except as are specified in its tariff. 

(c)(1) No change shall be made in any rate, fare, charge, or classifi- 
cation, or the value of the service thereunder, specified in any effective 
tariff of acommon carrier by motor vehicle except after thirty (30) days’ 
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notice of the proposed change filed and posted in accordance with 
subsection (a) of this section. 

(2) The notice shall plainly state the change proposed to be made and 
the time when the change will take effect. 

(3) The department, in its discretion and for good cause shown, may 
allow such change upon notice less than that specified in this section or 
may modify the requirements of this section with respect to posting and 
filing of tariffs either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 

(d) No common carrier by motor vehicle, unless otherwise provided 
by this subchapter, shall engage in the transportation of passengers or 
property unless the rates, fares, and charges upon which the passen- 
gers or property are transported by the carrier have been prescribed, or 
filed and published in accordance with the provisions of this subchapter. 


History. Acts 1955, No. 397, § 17; 
A.S.A. 1947, § 73-1770. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


ANALYSIS 


Commission-Ordered Rates. 
Contract Carriers. 

Motor Carrier for Railroad. 
Powers of Commission. 


Commission-Ordered Rates. 

Evidence sufficient to find that order of 
Commerce Commission establishing rates 
and affirmance thereof by circuit court 
were based on ample evidence and were 
proper under the circumstances. South- 
east Arkansas Freight Lines, Inc. v. Ar- 
kansas Corp. Comm’n, 204 Ark. 1023, 166 
S.W.2d 262 (1942) (decision under prior 
law). 


Contract Carriers. 

Corporation commission was not re- 
quired to establish minimum rates affect- 
ing contract carrier at the same time it 


fixed, established and put into effect rates 
affecting truckload movement by common 
carrier truck lines. Southeast Arkansas 
Freight Lines, Inc. v. Arkansas Corp. 
Comm’n, 204 Ark. 1023, 166 S.W.2d 262 
(1942) (decision under prior law). 


Motor Carrier for Railroad. 

Fact that truck transportation company 
which was to carry freight for railroad 
would not itself file rate schedule or issue 
bills of lading, did not make its operation 
in violation of law since the charges would 
be those fixed by the approved tariff of the 
railroad and the railroad would issue a 
bill of lading. Arkansas Express, Inc. v. 
Columbia Motor Transp. Co., 212 Ark. 1, 
205 S.W.2d 716 (1947) (decision under 
prior law). 


Powers of Commission. 
Former similar act was cumulative of 
the provision of former acts empowering 
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Corporation Commission to fix or approve 
rates, and it gave power to the commission 
to initiate and prescribe rates applicable 
to truckload movements by common mo- 
tor carriers. Southeast Arkansas Freight 
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Ark. 1023, 166 S.W.2d 262 (1942) (decision 
under prior law). 

Cited: Stroud v. Pulaski County Spe- 
cial School Dist., 244 Ark. 161, 424 S.W.2d 
141 (1968). 


Lines, Inc. v. Arkansas Corp. Comm’n, 204 


23-13-245. Contract carriers — Schedule of minimum rates and 


charges, rules, regulations, and practices — Re- 
quirement — Filing, posting, and publishing re- 
quired. 


(a) It shall be the duty of every contract carrier by motor vehicle to 
establish and observe reasonable minimum rates and charges for any 
service rendered or to be rendered in the transportation of passengers 
or property or in connection therewith and to establish and observe 
reasonable minimum rates, fares, and charges. 

(b) It shall be the duty of every contract carrier by motor vehicle to 
file with the Arkansas State Highway and Transportation Department 
and to publish and keep open for public inspection, in the form and 
manner prescribed by the department, schedules containing the mini- 
mum rates or charges of the carrier actually maintained and charged 
for the transportation of passengers or property and any rule, regula- 
tion, or practice affecting such rates or charges and the value of the 
service thereunder. 

(c) No contract carrier, unless otherwise provided by this subchapter, 
shall engage in the transportation of passengers or property unless the 
minimum charges for the transportation by the carrier have been 
published, filed, and posted in accordance with the provisions of this 


subchapter. 


History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-246. Contract carriers — Schedule of minimum rates and 
charges, rules, regulations, and practices — Adher- 
ence to schedule required — Exceptions. 


(a) No contract carrier by motor vehicle shall demand, charge, or 
collect a less compensation for the transportation than the charges filed 





479 MOTOR CARRIERS 23-13-247 
in accordance with § 23-13-245, as affected by any rule, regulation, or 
practice so filed, or may be prescribed by the Arkansas State Highway 
and Transportation Department from time to time. 

(b) It shall be unlawful for any contract carrier, by the furnishing of 
special services, facilities, or privileges, or by any other device whatso- 
ever, to charge, accept, or receive less than the minimum charges so 
filed or prescribed. 

(c) However, any contract carrier, or any class or group thereof, may 
apply to the department for the relief from the provisions of § 23-13- 
245, and the department after hearing may grant such relief to such 
extent and for such time, and in such manner as in its judgment is 
consistent with the public interest and the transportation policy de- 


clared in this subchapter. 


History. Acts 1955, No. 397, § 17[18]; 
A.S.A, 1947, § 73-1771. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(Ist Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-247. Contract carriers — Schedule of minimum rates and 
charges, rules, regulations, and practices — Notice 
of proposed changes. 


(a) No reduction shall be made in any charge of a contract carrier by 
motor vehicle either directly or by means of any change in any rate, 
regulation, or practice affecting the charge or the value of services 
thereunder except after thirty (30) days’ notice of the proposed change 
filed in the manner and form set forth in § 23-13-245. However, in its 
discretion and for good cause shown, the Arkansas State Highway and 
Transportation Department may allow such a change upon less notice 
or modify the requirements of § 23-13-245 with respect to posting and 
filing of the schedules, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 

(b) The notice shall plainly state the change proposed to be made and 
the time when change will take effect. 


History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 


tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
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Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 
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Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-13-248. Contract carriers — Complaints. 


All complaints shall state fully the facts complained of, and the 
reason for the complaints, and shall be made under oath. 


History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771. 


23-13-249. Contract carriers — Schedule of rules, etc., affecting 
rates, fares, etc. — Hearings — Suspension proceed- 
ings. 


(a) Whenever any contract carrier by motor vehicle files with the 
Arkansas State Highway and Transportation Department any schedule 
stating a charge for a new service or a reduced charge directly, or by 
means of any rule, regulation, or practice, for transportation of passen- 
gers or property, the department is authorized and empowered to enter 
upon a hearing concerning the lawfulness of such charge or such rule, 
regulation, or practice upon complaint of interested parties or upon its 
own initiative at once, and if it so orders, without answer or other 
formal pleading by the interested party, but upon reasonable notice. 

(b) Pending the hearing and the decision thereon, the department 
from time to time may suspend the operations of the schedule and defer 
the use of the charge, or the rule, regulation, or practice for a period of 
thirty (30) days, by filing such schedules and delivering to the carrier 
affected thereby a statement in writing of its reasons for the suspen- 
sion. 

(c) If the proceeding has not been concluded and a final order made 
within the thirty-day period, the department from time to time may 
extend the period of suspension by order, but not for a longer period in 
the aggregate than ninety (90) days beyond the time when it would 
otherwise go into effect. 

(d)(1) After the hearing, whether completed before or after the 
charge, rule, regulation, or practice goes into effect, the department 
may make such order with reference thereto as would be proper in a 
proceeding instituted after it had become effective. 

(2) If the proceeding has not been concluded and an order made 
therein within the period of suspension, the proposed change in any ~ 
rule, regulation, or practice shall go into effect at the end of such a 
period. 
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History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-250. Contract carriers — Schedule of minimum rates and 
charges, rules, regulations, and practices — Estab- 
lishment by department. 


(a) Whenever, after hearing, upon complaint or upon its own initia- 
tive, the Arkansas State Highway and Transportation Department 
finds that any minimum rate or charge of any contract carrier by motor 
vehicle, that any rule, regulation, or practice of any such carrier 
affecting the minimum rate or charge, or that the value of the service 
thereunder for the transportation of passengers or property or in 
connection therewith contravenes the transportation policy declared in 
this subchapter, or is in contravention of any provision of this subchap- 
ter, the department may prescribe such just and reasonable minimum 
rates, charges, rules, regulations, or practices as in its judgment may be 
necessary or desirable in the public interest and desirable to promote 
the policy and will not be in contravention of any provision of this 
subchapter. 

(b) The minimum rate or charge, or such rule, regulation, or practice 
so prescribed by the department, shall give no advantage or preference 
to any carrier in competition with any common carrier by motor vehicle 

- subject to this subchapter, which the department may find to be undue 
- or inconsistent with the public interest and the transportation policy 
_ declared in this subchapter. 

(c) The department shall give due consideration to the cost of 

services rendered by contract carriers and to the effect of the minimum 
- rate or charge, or such rule, regulation, or practice, upon the movement 
of traffic by such carriers. 





History. Acts 1955, No. 397, § 17[18]; 
A.S.A. 1947, § 73-1771. 
) A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
- tion Commission have been changed to 
the Arkansas State Highway and Trans- 
_ portation Department. The Arkansas 
- Transportation Commission was abol- 


ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
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State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-13-251. Collection of rates and charges. 


(a) No common carrier by motor vehicle shall deliver or relinquish 
possession at destination of any freight transported by it until all tariff 
rates and charges thereon have been paid except under such rules and 
regulations as the Arkansas State Highway and Transportation De- 
partment from time to time may prescribe to govern the settlement of 
all such rates and charges, including rules and regulations for weekly 
or monthly settlement and those to prevent unjust discrimination or 
undue preference or prejudice. 

(b) However, the provisions of this section shall not be construed to 
prohibit any such carrier from extending credit in connection with rates 
and charges on freight transported to the United States, for any 
department, bureau, or agency thereof, for any state or territory, or 


political subdivision thereof, or for the District of Columbia. 


History. Acts 1955, No. 397, § 23; 
A.S.A. 1947, § 73-1776. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Uniform Commercial Code. 

There is no conflict between regulations 
promulgated by the Arkansas Transporta- 
tion Commission and the Uniform Com- 
mercial Code inasmuch as § 4-7-103 pro- 


vides that regulatory state statutes are 
controlling. Household Goods Carriers v. 
Arkansas Transp. Comm'n, 262 Ark. 797, 
562 S.W.2d 42 (1978). 


23-13-252. Receipts or bills of lading. 


(a) Every carrier of property by motor vehicle subject to the provi- 
sions of this subchapter which receives property for transportation 
within this state shall issue a receipt or bill of lading therefor. 

(b) The form of the receipt or bill of lading shall be prescribed by the 
Arkansas State Highway and Transportation Department and shall 
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conform as nearly as may be consistent with the public interest to the 
receipt or bill of lading prescribed for interstate carriers of property 
under the Interstate Commerce Act [repealed], as amended. 

(c) The rights and liabilities of the shippers, consignors, consignees, 
and carriers, whether originating carriers, intermediate carriers, or 
delivering carriers, shall be those defined by Section 20, Subsection 11 
of Part I of the Interstate Commerce Act [repealed], as amended. 


History. Acts 1955, No. 397, § 19; 
A.S.A. 1947, § 73-1772. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 


23-13-253, 23-13-254. [Repealed.] 


Publisher’s Notes. These sections, 
concerning reports by motor carriers and 
failure to file the reports, were repealed by 
Acts 2003, No. 1117, §§ 1, 2. The sections 
were derived from the following sources: 


State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

U.S. Code. Section 20, Subsection 11 of 
Part I of the Interstate Commerce Act, 
referred to in this section and formerly 
codified as 49 U.S.C. § 20(11), was re- 
pealed by Pub. L. No. 95-473. 


23-13-253. Acts 1955, No. 397, § 20; 
A.S.A. 1947, § 73-1773. 
23-13-254. Acts 1955, No. 397, § 22; 


A.S.A. 1947, § 73-1775. 


23-13-255. Access to property, equipment, and records. 


The Arkansas State Highway and Transportation Department or its 
duly authorized agents at all times shall have access to all lands, 
buildings, or equipment of motor carriers and private carriers used in 
connection with their operation and also to all pertinent accounts, 
records, documents, and memoranda kept or required to be kept by 
motor carriers and private carriers. 


History. Acts 1955, No. 397, § 20; 
A.S.A. 1947, § 73-1773; Acts 1991, No. 
DOT Se 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey — 
Criminal Procedure, 10 U. Ark. Little 
Rock L.J. 149. 
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CASE NOTES 


Stopping of Vehicles. Amend. 4. Dominguez v. State, 290 Ark. 
State failed to show that stopping of 428, 720 S.W.2d 703 (1986). 
vehicle was justified under U.S. Const. 


23-13-256. Identification of equipment. 


It shall be unlawful for any common or contract carrier by motor 
vehicle to operate any vehicle upon the highways of this state unless 
there is painted, or otherwise firmly affixed, to the vehicle on both sides 
thereof, the name of the carrier and the certificate or permit number of 
the carrier. The characters composing the identification shall be of 
sufficient size to be clearly distinguishable at a distance of at least fifty 
feet (50') from the vehicle. 


History. Acts 1955, No. 397, § 24; 
A.S.A. 1947, § 73-1777. 


CASE NOTES 


Cited: Dominguez v. State, 290 Ark. 
428, 720 S.W.2d 703 (1986). 


23-13-257. Violations by carriers, shippers, brokers, etc., or em- 
ployees, agents, etc. — Penalties. 


Any person, whether a carrier, shipper, consignee, or broker, or any 
officer, employee, agent, or representative thereof who shall knowingly 
offer, grant, or give or solicit, accept, or receive any rebate, concession, 
or discrimination in violation of any provision of this subchapter; who 
by means of any false statement or representation, or by the use of any 
false or fictitious bill, bill of lading, receipt, voucher, roll, account, claim, 
certificate, affidavit, deposition, lease, or bill of sale, or by any other 
means or device shall knowingly assist, suffer, or permit any persons, 
natural or artificial, to obtain transportation of passengers or property 
subject to this subchapter for less than the applicable fare, rate, or 
charge; who shall knowingly by any such means or otherwise fraudu- 
lently seek to evade or defeat regulation as in this subchapter is 
provided for motor carriers or brokers; or who shall violate any of the 
regulations, including safety regulations, prescribed or hereafter pre- 
scribed by the State Highway Commission pursuant to the provisions of 
Title 23 of this Code, shall be guilty of a violation. Upon conviction, that 
person, unless otherwise provided in this chapter, shall be fined not 
more than five hundred dollars ($500) for the first offense and not less 
than five hundred dollars ($500) nor more than one thousand dollars 
($1,000) for any subsequent offense. 


History. Acts 1955, No. 397, § 22; 
A.S.A. 1947, § 73-1775; Acts 1993, No. 
102380122005) No: 1994.09 455: 
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CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-258. Operation of motor vehicle while in possession of, 
consuming, or under influence of any controlled 
substance or intoxicating liquor prohibited — Defi- 
nition. 


(a)(1) Any person operating or being in physical control of a motor 
vehicle, which motor vehicle is susceptible at the time of such operation 
or physical control to any regulations of the State Highway Commission 
regarding the safety of operation and equipment of that motor vehicle, 
who commits any of the following acts shall be guilty of a violation and 
upon conviction for the first offense shall be subject to a fine of not less 
ae two hundred dollars ($200) nor more than one thousand dollars 
($1,000): 

(A) Operating or being in physical control of such a motor vehicle 
if he or she possesses, is under the influence of, or is using any 
controlled substance; 

(B) Operating or being in physical control of such a motor vehicle 
if he or she possesses, is under the influence of, or is using any other 
substance that renders him or her incapable of safely operating a 
motor vehicle; or 

(C)G) Consumption of or possession of an intoxicating liquor, 
regardless of its alcoholic content, or being under the influence of an 
intoxicating liquor while in physical control of such a motor vehicle. 

(ii) However, no person shall be considered in possession of an 
intoxicating liquor solely on the basis that an intoxicating liquor or 
beverage is manifested and being transported as part of a shipment. 
(2) Upon the second and subsequent convictions, that person shall be 

subject to a fine of not less than five hundred dollars ($500) nor more 
- than one thousand dollars ($1,000). 

(b) As used in this section, “controlled substance” shall have the 
same meaning ascribed to that term in the Uniform Controlled Sub- 
stances Act, § 5-64-101 et seq., and the regulations issued pursuant to 
the Uniform Controlled Substances Act, § 5-64-101 et seq. 

(c) This section does not abrogate any of the provisions of the 
Omnibus DWI or BWI Act, § 5-65-101 et seq., and any person violating 
~ subsection (a) of this section who may be charged with a violation of the 
Omnibus DWI or BWI Act, § 5-65-101 et seq., shall be charged with a 
violation of the Omnibus DWI or BWI Act, § 5-65-101 et seq., rather 
than with a violation of this section. 


History. Acts 1955, No. 397, § 22; in (c), substituted “This section does not” 
1971, No. 532, § 1; A.S.A. 1947, § 73- for “Nothing in this section is intended to”, 
1775; Acts 1993, No. 1022, § 1; 2005, No. inserted “or BWI” throughout, and deleted 
1994, § 149; 2015, No. 299, § 32. “any of the provisions of” preceding “sub- 

Amendments. The 2015 amendment, _ section (a)”. 
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CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-259. Lessor to unauthorized persons deemed motor cCar- 
rier. 


Any person who, by lease or otherwise, permits the use of a motor 
vehicle by other than a carrier holding authority from the Arkansas 
State Highway and Transportation Department and who furnishes in 
connection therewith a driver, either directly or indirectly, or in any 
manner whatsoever exercises any control, or assumes any responsibil- 
ity over the operation of the vehicle, during the period of the lease or 


other device, shall be deemed a motor carrier. 


History. Acts 1955, No. 397, § 22; 
A.S.A. 1947, § 73-1775. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Contract Carriers. 

Where equipment lease agreement be- 
tween furniture manufacturing company 
as lessee and nonresident owner and op- 
erator as lessor provided for payment on 
mileage basis that truck-tractor was used 
in lessee’s business, costs of operation or 
any damages to be borne by lessor, with 
lessee having the right to designate 


routes, the lessor was a contract carrier 
and not a private carrier and required to 
hold a permit or a certificate of conve- 
nience and necessity from the Arkansas 
Public Service Commission. Robinson v. 
Woodard, 227 Ark. 102, 296 S.W.2d 672 
(1956), cert. denied, 353 U.S. 988, 77 S. 
Ct. 1282, 1 L. Ed. 2d 1142 (1957). 


23-13-2600. Violations of subchapter — Jurisdiction of cases. 


The several circuit, justice of the peace, and district courts of this 
state shall have jurisdiction in cases involving alleged violations of this 


subchapter. 


History. Acts 1955, No. 397, § 22; 
A.S.A. 1947, § 73-1775. 
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CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-261. Injunction against violation of subchapter, rules, 
regulations, etc., or terms and conditions of certifi- 
cate, permit, or license. 


If any motor carrier or broker operates in violation of any provision of 
this subchapter, except as to the reasonableness of rates, fares, or 
charges, and the discriminatory character thereof, or any rule, regula- 
tion, requirement, or order thereunder, or of any term or condition of 
any certificate, permit, or license, the Arkansas State Highway and 
Transportation Department or its duly authorized agent may apply to 
the Pulaski County Circuit Court or to any circuit court of the State of 
Arkansas where the motor carrier operates for the enforcement of the 
provision of this subchapter, or of the rule, regulation, requirement, 
order, term, or condition, and enjoining upon it or them obedience 
thereto. 


History. Acts 1955, No. 397, § 22; 
A.S.A. 1947, § 73-1775. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-262. Actions to recover penalties. 


(a) An action to recover a penalty under §§ 23-13-234 and 23-13-257 
— 23-13-264 or to enforce the powers of the Arkansas State Highway 
and Transportation Department under this subchapter or any other law 
may be brought in any circuit court in this state in the name of the 
State of Arkansas, on relation to the department, and shall be com- 
menced and prosecuted to final judgment by the counsel to the depart- 
ment. 

(b) In any such action, all penalties incurred up to the time of 
commencing the action may be sued for and recovered therein. 
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(c) The commencement of an action to recover a penalty shall not be 
or be held to be a waiver of the right to recover any other penalty. 


History. Acts 1955, No. 397, § 22; 
1983, No. 565, § 5; A.S.A. 1947, § 73- 
1775; Acts 2008, No. 1117, § 3. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-263. Lien declared to secure payment of fines and penal- 
ties. 


To secure the payment of the fines and penalties provided for in this 
subchapter, a lien is declared and established upon the property of any 
person who has violated the provisions hereof and upon the property of 
any motor carrier whose agent, servant, or employee has violated the 
provisions of this subchapter. 


History. Acts 1955, No. 397, § 22; 
A.S.A. 1947, § 73-1775. 


CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-264. Disposition of forfeited bonds and fines. 


One-half (2) of the amount of forfeited bonds and one-half (2) of the 
fines collected for violations of this subchapter shall be remitted by the 
tenth day of each month to the Administration of Justice Funds Section 
of the Office of Administrative Services of the Department of Finance 
and Administration on a form provided by that office for deposit into the 
General Revenue Fund Account of the State Apportionment Fund. 


History. Acts 1955, No. 397, § 22; 
1983, No. 565, § 6; A.S.A. 1947, § 73- 
1775; Acts 2005, No. 1934, § 15. 
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CASE NOTES 


Cited: Robinson v. Woodard, 227 Ark. 
102, 296 S.W.2d 672 (1956). 


23-13-265. Exempt motor carrier to possess annual receipt. 


(a)(1) It is declared unlawful for any motor carrier of property who is 
exempt from certain provisions of this subchapter pursuant to § 23-13- 
206(a)(6) to use any of the public highways of this state for the 
transportation of property for hire in intrastate commerce without 
possessing a copy of an annual receipt from the State Highway 
Commission permitting those operations. 

(2) Copies of the annual receipt shall be made and maintained in the 
cab of the power unit of each motor vehicle operated over the highways 
of this state while transporting property for hire intrastate. 

(3)(A) Every application for a permit for the transportation of prop- 

erty by a carrier shall be in writing on a form to be specified by the 

commission. 

(B) The application shall contain and be accompanied by the 
following: 

(i) The name and trade name, if any, and address or location of the 
principal office or place of business of the applicant; 

(i) Astatement giving full information concerning the ownership, 
reasonable value, and physical condition of vehicles and other prop- 
erty to be used by the applicant in the intrastate operations; 

(iui) A full and complete financial statement giving detailed infor- 
mation concerning the financial condition of the applicant; 

(iv) Proof of public liability insurance in the amounts set out in all 
rules and regulations made and promulgated by the commission; 

(v) In the event the motor carrier did not hold a valid certificate or 
permit authorizing intrastate transportation by motor vehicle in this 
state on December 31, 1994, remittance of a processing fee in the 
amount of twenty-five dollars ($25.00); 

(vi) Remittance of an insurance filing fee in the amount of five 
dollars ($5.00) for each motor vehicle, truck, or truck-tractor, to be 
operated in the State of Arkansas in intrastate operations; 

(vii)(a) Remittance of a copy of the motor carrier’s latest United 
States Department of Transportation safety rating or, in the event 
the carrier has not been given a safety rating, a signed notarized 
statement indicating the company’s intention to comply with all 
United States Department of Transportation safety regulations. 

(b) At any time as may be practical, a physical inspection of the 
equipment may be made by the Arkansas Highway Police Division of 
the Arkansas State Highway and Transportation Department; 

(viii) At the option of the applicant, the motor carrier may request 
that any and all laws, regulations, or other provisions relating to 
uniform cargo liability rules, uniform bills of lading and receipts for 
property being transported, uniform cargo credit rules, or antitrust 
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immunity for joint line rates or routes, classification, and mileage 

guides, apply to the carrier; and 

(ix) Any other information that may be required by the commis- 
sion. 

(b)(1) Every motor carrier of property complying to the satisfaction of 
the commission with the provisions of subsection (a) of this section shall 
be issued a receipt for the current year indicating the name of the motor 
carrier’s company, the principal place of business of the carrier, and the 
number of motor vehicles to be operated in Arkansas. 

(2)(A) Copies of the receipt shall be made by the motor carrier and 

shall be maintained in the power unit of each motor vehicle operated 

over the highways of Arkansas while transporting property for hire 
intrastate. 

(B) The receipt shall be presented by the driver of the motor 
vehicle for inspection by any authorized government personnel. 

(C) Failure to carry the receipt and maintain adequate proof of 
public liability insurance shall subject the motor carrier to the civil 
and criminal penalties and fines as are authorized by this subchapter. 
(c)(1) Every motor carrier of property which held a valid certificate or 

permit authorizing intrastate transportation by motor vehicle in the 
state on December 31, 1994, shall continue to be authorized to trans- 
port property for hire in the state and shall be issued an annual receipt 
after complying with the provisions of subdivisions (a)(3)(B)(iv), (vi), 
(viii), and (ix) of this section. Provided, neither the previously held 
certificate, the previously held permit, nor any annual receipt issued 
pursuant to this section shall have any asset value. 

(2) Every motor carrier of property initially complying with all the 
provisions of subsection (a) of this section to the satisfaction of the 
commission and issued an annual receipt shall thereafter be issued an 
annual receipt upon complying with subdivisions (a)(3)(B)(iv), (vi), 
(villi), and (ix) of this section. 

(d) The annual fee required by subdivision (a)(3)(B)(vi) of this section 
shall not be required for each motor vehicle if the motor carrier of 
property otherwise remits the proper annual registration fees to the 
commission pursuant to § 23-13-235, or the motor carrier of property 
otherwise remits the proper annual registration fees for the benefit of 
the State of Arkansas to the motor carrier’s base state. 

(e) Notwithstanding any other provision of this section to the con- 
trary, the commission shall have the authority to periodically review 
the motor carrier’s fitness and shall have the authority to suspend or 
revoke the annual receipt or other credential granting the right of the 
motor carrier to operate intrastate if the motor carrier is determined by 
the commission to be unfit or unsafe, or fails to maintain adequate 
public liability insurance. 

(f) The commission shall have the authority to make and promulgate 
rules and regulations for the implementation of this section. 

(g) All fees received by the commission pursuant to subsection (a) of 
this section shall be deposited with the Treasurer of State and classified 
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as general revenues for distribution and usage as provided by the laws 
of this state; provided, one and one-half percent (1.5%) of all the funds 
so deposited shall be classified as special revenues and transferred by 
the Treasurer of State on the last business day of each month in which 
they are deposited to the State Highway and Transportation Depart- 
ment Fund to be utilized by the Arkansas State Highway and Trans- 
portation Department for the purpose of administering this subchapter. 


History. Acts 1995, No. 746, § 3. 


SUBCHAPTER 3 — CoMPLAINT PROCEEDINGS 


SECTION. 

23-13-301. 
23-13-302. 
23-13-3083. 


Definitions. 

Authority of department. 

Commencement of action be- 
fore the department. 

Service of process and notices. 

Time and place of hearing. 

Findings and order of depart- 
ment — Time for taking 
effect. 


23-13-304. 
23-13-305. 
23-13-306. 


Publisher’s Notes. Acts 1939, No. 315, 
provided that nothing in this subchapter 
should be construed as repealing Acts 
1927, No. 99 or any amendment thereto. 

Acts 1955, No. 397, § 28, provided, in 
part, that the provisions of subchapter 2 of 
this chapter would be cumulative to the 
provisions of this subchapter. 

Effective Dates. Acts 1939, No. 315, 


23-13-301. Definitions. 


SECTION. 

23-13-307. Revocation of license, permit, 
or certificate. 

23-13-308. Appeal to Pulaski County Cir- 
cuit Court. 

23-13-309. Order or subpoena of depart- 
ment enforceable upon ap- 
plication to court. 

23-13-310. Witness fees and costs. 


§ 17: approved Mar. 15, 1939. Emergency 
clause provided: “It is found that the stat- 
utes of this state for the regulation of 
motor vehicles are insufficient and inad- 
equate, and that this act is necessary for 
the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 


As used in this subchapter, unless the context otherwise requires: 
(1) “Department” means the Arkansas State Highway and Transpor- 


tation Department; 


(2) “Motor vehicle” means any automobile, truck, trailer, semitrailer, 
tractor, motor bus, or other self-propelled or motor-driven vehicle used 
upon any of the public highways of the state for the purpose of 
transporting persons or property; and 

(3) “Person” means and includes any individual, firm, copartnership, 
corporation, company, or association or their lessees, trustees, or 


receivers. 


History. Acts 1939, No. 315, §§ 1-4; 
A.S.A. 1947, §§ 73-1730 — 73-1733. 
A.C.R.C. Notes. Pursuant to Acts 1989 


(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
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the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 238, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
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‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

As codified, this section contained addi- 
tional language that read as follows: “(2) 
‘Commissioner’ means one of the commis- 
sioners of the Arkansas Transportation 
Commission;” 

Acts 1989 (1st Ex. Sess.), No. 67, § 23, 
and Acts 1989 (1st Ex. Sess.), No 153, §§ 2 
and 3, have rendered that language obso- 
lete, and it has accordingly been decodi- 
fied. 


23-13-302. Authority of department. 


The Arkansas State Highway and Transportation Department may, 
in all matters within its jurisdiction, issue subpoenas, subpoenas duces 
tecum, and all necessary process in proceedings pending before the 
department; may administer oaths, examine witnesses, compel the 
production of records, books, papers, files, documents, contracts, corre- 
spondence, agreements, or accounts necessary for any investigation 


being conducted; and may certify official acts. 


History. Acts 1939, No. 315, § 7;A.S.A. 
1947, § 73-1736. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-303. Commencement of action before the department. 


Upon any complaint in writing being made by any person, or by the 
Arkansas State Highway and Transportation Department on its own 
motion, setting forth any act or thing done or omitted to be done by any 
person in violation, or claimed violation, of any provision of § 23-13-102 
or of any order or rule of the department, the department shall enter 
the complaint upon its docket. It shall immediately serve a copy of the 
complaint upon each defendant, together with a notice directed to each 
defendant requiring that the matter complained of be answered in 
writing within ten (10) days of the date of service of the notice. However, 
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the department in its discretion may require particular cases to be 
answered within a shorter time, and the department for good cause 
shown may extend the time in which an answer may be filed. 


History. Acts 1939, No. 315, § 5;A.S.A. 
1947, § 73-1734. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-304. Service of process and notices. 


(a) All process issued by the Arkansas State Highway and Transpor- 
tation Department shall extend to all parts of the state. 

(b) Any process, together with the services of all notices issued by the 
department, as well as copies of complaints, rules, orders, and regula- 
tions of the department, may be served by a member of the Department 
of Arkansas State Police or any person authorized to serve process 
issued out of courts of law or by registered mail as the department may 
direct. 

(c) In the event any process is directed to any nonresident who is 
authorized to do business in this state, the process may be served upon 
the agent designated by the nonresident for the service of process, and 
service upon the agent shall be as sufficient and as effective as if served 
upon the person himself or herself. 


History. Acts 1939, No. 315, §§ 10, 11; 
A.S.A. 1947, §§ 73-1739, 73-1740. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-13-305. Time and place of hearing. 


Upon the filing of the answer provided for in § 23-13-303, the 
Arkansas State Highway and Transportation Department shall set a 
time and place for the hearing. Notice of the time and place of the 
hearing shall be served not less than ten (10) days before the time set 
therefor unless the department finds that public necessity requires the 


hearing at an earlier date. 


History. Acts 1939, No. 315, § 6;A.S.A. 
TO4T Seton liloD. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-306. Findings and order of department — Time for taking 


effect. 


(a)(1) After the conclusion of any hearing, the Arkansas State 
Highway and Transportation Department within sixty (60) days shall 
make and file its findings and order, with its opinion, if any. 

(2) Its findings shall be in sufficient detail to enable any court in 
which any action of the department is involved to determine the 
controverted questions presented by the proceeding. 

(b) A copy of the order certified under the seal of the department 
shall be served upon the person against whom it runs or his or her 
attorney, and notice thereof shall be given to the other parties to the 


proceedings or their attorneys. 


(c)(1) The order shall take effect and become operative within fifteen 
(15) days after the service thereof unless otherwise provided. 
(2) If, in the judgment of the department, an order cannot be 


complied with within fifteen (15) days, the department may grant and 
prescribe such additional time as in its judgment is reasonably neces- 
sary to comply with the order. On application and for good cause shown, 


it may extend the time for compliance fixed in the order. 


History. Acts 1939, No. 315, § 12; 
A.S.A. 1947, § 73-1741. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 


portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
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No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
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‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


CASE NOTES 


Adequacy of Findings. 

Commission’s order held adequate to 
permit a de novo review. Batesville Truck 
Lines v. Arkansas Freightways, Inc., 286 
Ark. 116, 689 S.W.2d 553 (1985). 

While subsection (2) requires findings 
in sufficient detail to enable any court to 
determine the controverted questions pre- 
sented by the proceeding, there is no re- 
quirement of a correlation between the 


testimony and the findings, the findings 
need only detail and discuss the testimony 
of the witnesses. Lee’s Trucking, Inc. v. 
Transport Co., 303 Ark. 444, 798 S.W.2d 
59 (1990). 

Cited: Carroll v. State, 276 Ark. 160, 
634 S.W.2d 99 (1982); Jones Truck Lines v. 
Camden-El Dorado Express Co., 282 Ark. 
50, 665 S.W.2d 867 (1984). 


23-13-307. Revocation of license, permit, or certificate. 


(a) In the event the Arkansas State Highway and Transportation 
Department finds that the defendant is guilty upon any complaint filed 
and proceeding had, and that the provisions of § 23-13-102 or the rules, 
regulations, or orders of the Arkansas State Highway and Transporta- 
tion Department have been willfully and knowingly violated and that a 
motor vehicle was used in the violation, the Arkansas State Highway 
and Transportation Department shall forthwith deliver a certified copy 
of its findings and order to the Director of the Department of Finance 
and Administration. 

(b) It shall be the duty of the director to forthwith revoke and take up 
the license plates issued upon any vehicles used in the violations. This 
penalty shall apply to the vehicles used in the violation regardless of 
whether the vehicle was being used by the violator by reason of special 
ownership, ownership, lease, or otherwise. 

(c) In addition to the penalty set forth in subsection (b) of this 
section, if the violator holds a permit or certificate issued by the 
Arkansas State Highway and Transportation Department authorizing 
it to engage in the transportation of persons or property for hire, then 
the permit or certificate may also be revoked by the Arkansas State 
Highway and Transportation Department. 


History. Acts 1939, No. 315, § 18; 
A.S.A. 1947, § 73-1742. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 


Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 8, abolished the board 
and the agency and transferred their pow- 
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ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 158, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
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‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-13-308. Appeal to Pulaski County Circuit Court. 


Any person aggrieved by any findings and order of the Arkansas 
State Highway and Transportation Department may appeal to the 
Pulaski County Circuit Court in the way and manner provided for 


appeals from the department. 


History. Acts 1939, No. 315, § 14; 
A.S.A. 1947, § 73-1748. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-309. Order or subpoena of department enforceable upon 
application to court. 


In case of failure on the part of any person to comply with any lawful 
order of the Arkansas State Highway and Transportation Department, 
or with any subpoena or subpoena duces tecum, or to testify concerning 
any matter on which he or she may be lawfully interrogated, any court 
of record of general jurisdiction or a judge thereof upon application of 
the department may compel obedience by proceedings for contempt as 
in the case of disobedience of the requirements of a subpoena issued 


from the court, or of the refusal to testify therein. 


History. Acts 1939, No. 315, § 8;A.S.A. 
1947, § 73-1737. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 


572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 238, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 


Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
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23-13-406 


and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-13-310. Witness fees and costs. 


(a) Witnesses who are summoned before the Arkansas State High- 
way and Transportation Department shall be paid the same fees and 
mileage as are paid to witnesses in courts of record. 

(b) Any party to a proceeding at whose instance a subpoena is issued 
and served shall pay the costs incident thereto and the fees for mileage 


of all his or her witnesses. 


History. Acts 1939, No. 315, § 9;A.S.A. 
1947, § 73-1738. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


SUBCHAPTER 4 — PASSENGERS 


SECTION. 
23-13-401 — 23-13-406. [Repealed.] 


23-13-401 — 23-13-406. [Repealed.|] 


Publisher’s Notes. This subchapter 
was repealed by Acts 2005, No. 1994, 
§ 574. The subchapter was derived from 
_ the following sources: 

23-13-401. Acts 1959, No. 
A.S.A. 1947, § 73-1783. 

23-13-402. Acts 1959, No. 
 AS.A. 1947, § 73-1783. 

7 23-13-403. Acts 1959, No. 
_ A.S.A. 1947, § 73-1780. 


Sle See: 
81, § 4; 


Silom: 


23-13-404. Acts 1959, No. 81, §§ 
A.S.A. 1947, §§ 73-1780, 73-1781. 

23-13-405. Acts 1959, No. 81, §$ 3; 
A.S.A. 1947, § 73-1782. 

23-13-406. Acts 1937, No. 124, § 5; 
Pope’s Dig., § 6925; Acts 1943, No. 180, 
§ 5; 1973, No. 253, § 2;A.S.A. 1947, § 73- 
Preah 


a7 


SuBCHAPTER 5 — MotTorcoacH CARRIER INCENTIVE PROGRAM 


SECTION. 
23-13-501 — 23-13-506. [Repealed.| 
23-13-507. [Repealed.] 


23-13-501 PUBLIC UTILITIES AND REGULATED INDUSTRIES 
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23-13-501 — 23-13-506. [Repealed.] 


Publisher’s Notes. This subchapter, 
concerning the Motorcoach Incentive Act 
of 1999, was repealed by Acts 2009, No. 
1330, § 32. The subchapter was derived 
from the following sources: 

23-13-501. Acts 1999, No. 233, § 

23-13-502. Acts 1999, No. 233, § 

23-13-5038. Acts 1999, No. 233, § 

23-13-504. Acts 1999, No. 233, § 

23-13-505. Acts 1999, No. 233, § 5. 

23-13-506. Acts 1997, No. 1187, § 6; 
1999, No. 233, § 6. 

Former §§ 23-13-501 — 23-13-505, con- 


1 
2 
3. 
4 


23-13-507. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning rules and regulations, was re- 
pealed by Acts 1999, No. 233, § 8. The 


cerning the legislative determination, 
definitions, and application for and 
amount of incentive payments in the Mo- 
torcoach Carriers Incentive Act of 1997, 
were repealed by Acts 1999, No. 233, § 7. 
They were derived from the following 
sources: 


23-13-501. Acts 1997, No. 1187, § 1 
23-13-502. Acts 1997, No. 1187, § 2 
23-13-503. Acts 1997, No. 1187, § 3 
23-13-504. Acts 1997, No. 1187, § 4 
23-13-505. Acts 1997, No. 1187, § 5 


section was derived from Acts 1997, No. 
LIST AS 73 


SUBCHAPTER 6 — REGISTRATION OF Motor CARRIERS ENGAGED IN 
INTERSTATE COMMERCE 


SECTION. 

23-13-6001. Definitions. 

23-13-602. Registration with a base state 
required. 

23-13-603. Implementation and adminis- 
tration duties. 


A.C.R.C. Notes. Acts 2007, No. 232, 
§ 1, provided: “Findings. It is found by the 
General Assembly that the United States 
Congress has enacted the Unified Carrier 
Registration Act of 2005, Pub. L. No. 109- 
59, § 4801 et seq., replacing the single 
state registration system with the Unified 
Carrier Registration Agreement. In order 
to fully implement the requirements of 
the Unified Carrier Registration Act of 
2005 the amendments to the Arkansas 
Code in this act are necessary.” 

Effective Dates. Acts 2007, No. 232, 
§ 4: Mar. 9, 2007. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that in August 2005 the United States 
Congress enacted the Uniform Carrier 
Registration Act of 2005; that the Uniform 
Carrier Registration Act of 2005 is to 
replace the single state registration pro- 


SECTION. 

23-13-604. Registration fees. 

23-13-605. Violation — Enforcement — 
Penalties. 


gram on or before January 1, 2007; that 
the deadline has passed and Arkansas has 
not yet had an opportunity to respond to 
this law due to its biennial legislative 
sessions; and that there is an immediate 
need for implementation of the provisions 
of this act to ensure that Arkansas is in 
compliance with the Uniform Carrier Reg- 
istration Act of 2005 to prevent the loss of 
funding. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 
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23-13-601. Definitions. 


As used in this subchapter: 

(1) “Broker” means a person other than a motor carrier or an 
employee or agent of a motor carrier that as a principal or an agent 
sells, offers for sale, negotiates for, or holds itself out by solicitation, 
advertisement, or otherwise as selling, providing, or arranging for 
transportation by motor carrier for compensation; 

(2) “Commercial motor vehicle” means a self-propelled or towed 
vehicle used on the highways in commerce principally to transport 
passengers or cargo if the vehicle: 

(A) Has a gross vehicle weight rating or gross vehicle weight of at 
least ten thousand one pounds (10,001 lbs.), whichever is greater; 

(B) Is designed to transport more than ten (10) passengers includ- 
ing the driver; or 

(C) Is used in transporting material found by the United States 
Secretary of Transportation to be hazardous under 49 U.S.C. § 5108, 
as it existed on January 1, 2007, and transported in a quantity 
requiring placarding under regulations prescribed by the secretary 
under 49 U.S.C. § 5108, as it existed on January 1, 2007; 

(3) “Freight forwarder” means a person holding itself out to the 
general public other than as a pipeline, rail, motor, or water carrier to 
provide transportation of property for compensation and in the ordinary 
course of its business: 

(A) Assembles and consolidates, or provides for assembling and 
consolidating, shipments and performs or provides for break-bulk 
and distribution operations of the shipments; 

(B) Assumes responsibility for the transportation from the place of 
receipt to the place of destination; and 

(C)G) Uses for any part of the transportation a carrier subject to 
jurisdiction under 49 U.S.C. § 10101 et seq., as it existed on January 
1, 2007. 

(i) “Freight forwarder” does not include a person using transpor- 
tation of an air carrier subject to 49 U.S.C. § 40101 et seq., as it 
existed on January 1, 2007; 

(4) “Leasing company” means a lessor that is engaged in the business 
of leasing or renting for compensation motor vehicles without drivers to 
a motor carrier, motor private carrier, or freight forwarder; 

(5) “Motor carrier” means a person providing commercial motor 
vehicle transportation for compensation; and 

(6) “Motor private carrier” means a person other than a motor carrier 
transporting property by commercial motor vehicle when: 

(A) The transportation is interstate commerce as provided in 49 
U.S.C. § 13501, as it existed on January 1, 2007; 

(B) The person is the owner, lessee, or bailee of the property being 
transported; and 

(C) The property is being transported for sale, lease, rent, or 
bailment or to further a commercial enterprise. 
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History. Acts 2007, No. 232, § 2. 


23-13-602. Registration with a base state required. 


Foreign and domestic motor carriers, motor private carriers, leasing 
companies, brokers, and freight forwarders shall not operate in inter- 
state commerce in this state without: 

(1) Being registered with a base state; and 

(2) Paying all fees as required under the Unified Carrier Registra- 
tion Act of 2005, Pub. L. No. 109-59, § 4801 et seq. 


History. Acts 2007, No. 232, § 2; 2009, section, enacted 49 U.S.C. § 14504a and 
No. 164, § 3. 49 U.S.C. § 14506 and amended 49 U.S.C. 

U.S. Code. The Unified Carrier Regis- §§ 13902, 13905, 13906, and 13908. 
tration Act of 2005, referred to in this 


23-13-603. Implementation and administration duties. 


(a) The Director of the Department of Finance and Administration 
has oversight over the implementation and administration of the 
Unified Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et 
seq. 

(b) The director is vested with the following powers and has the 
following duties: 

(1) To promulgate such regulations as are necessary to participate in 
the Unified Carrier Registration Agreement; 

(2) To collect and remit such fees as determined by the Unified 
Carrier Registration Plan Board of Directors; 

(3) To cooperate with the various law enforcement agencies to ensure 
compliance with and enforcement of the Unified Carrier Registration 
Act of 2005, Pub. L. No. 109-59, § 4301 et seq., and regulations; and 

(4) To do all things necessary, pursuant to the state and federal law, 
to enable this state to participate in the Unified Carrier Registration 
Agreement. 


History. Acts 2007, No. 232, § 2; 2009, section, enacted 49 U.S.C. § 14504a and 
No. 164, § 4. 49 U.S.C. § 14506 and amended 49 U.S.C. 

U.S. Code. The Unified Carrier Regis- §§ 13902, 13905, 13906, and 13908. 
tration Act of 2005, referred to in this 


23-13-604. Registration fees. 


(a) Any fees collected by the Director of the Department of Finance 
and Administration under this section shall be classified as special 
revenues and shall be deposited into the State Treasury. 

(b) Upon receipt of the funds and if not prohibited by the Unified 
Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et seq., the 
Treasurer of State shall: 

(1) Deduct three percent (3%) of the funds as a charge by the state for 
its services as specified in this section; and 
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(2) Credit the three percent (3%) to the Constitutional Officers Fund 
and the State Central Services Fund, as defined in the Revenue 
Classification Law, § 19-6-101 et seq., or to any successor State 
Treasury fund or funds established by law to replace the Constitutional 
Officers Fund and the State Central Services Fund. 

(c) The net amount of the fees collected by the director under this 
section shall be: 

(1) Transferred by the Treasurer of State on the last business day of 
each month to the State Highway and Transportation Department 
Fund; and 

(2) Distributed and expended in the manner directed by the Unified 
Carrier Registration Act of 2005, Pub. L. No. 109-59, § 4301 et seq., for 
the payment of expenses incurred by the Arkansas State Highway and 
Transportation Department for motor carrier law enforcement and 
safety operations. 


History. Acts 2007, No. 232, § 2; 2009, section, enacted 49 U.S.C. § 14504a and 
NO m1 G4.855) 49 U.S.C. § 14506 and amended 49 U.S.C. 


U.S. Code. The Unified Carrier Regis- §§ 13902, 13905, 13906, and 13908. 
tration Act of 2005, referred to in this 


23-13-6005. Violation — Enforcement — Penalties. 


(a)(1) A person who is subject to the Unified Carrier Registration Act 
of 2005, Pub. L. No. 109-59, § 4301 et seq., and who uses the highways 
of this state without first registering in accordance with this subchapter 
is guilty of a violation. 

(2) The Department of Arkansas State Police, the Arkansas Highway 
Police Division of the Arkansas State Highway and Transportation 
Department, and local authorities may enforce this subsection. 

(b) A person who is found guilty or enters a plea of guilty or nolo 
contendere under this section shall be ordered to pay a fine of: 

(1) For a first offense, not less than one hundred dollars ($100) or 
more than five hundred dollars ($500); and 

(2) For a second or subsequent offense, not less than one hundred 
dollars ($100) or more than one thousand dollars ($1,000). 

(c)(1) Fifty percent (50%) of the amount of the fines imposed and 
collected under this section shall be remitted by the tenth day of each 
month to the Administration of Justice Funds Section of the Office of 
Administrative Services of the Department of Finance and Administra- 
tion on a form provided by that office for deposit into the General 
Revenue Fund Account of the State Apportionment Fund. 

(2) Fifty percent (50%) of the amount of the fines imposed and 
collected under this section shall remain in the jurisdiction in which the 
violation occurred. 


History. Acts 2007, No. 232, § 2; 2009, tration Act of 2005, referred to in this 
No. 164, § 6. section, enacted 49 U.S.C. § 14504a and 
U.S. Code. The Unified Carrier Regis- 49U.S.C.§ 14506 and amended 49 U.S.C. 
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8§ 138902, 138905, 13906, and 13908. 
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SUBCHAPTER 7 — TRANSPORTATION NetTworK Company SERVICES ACT 


SECTION. 


23-13-701. 
23-13-702. 
23-13-7083. 
23-13-704. 
23-13-705. 
23-13-706. 


23-13-707. 


23-13-708. 
23-13-709. 
23-13-710. 


23-13-711. 


Title. 

Definitions. 

Commercial vehicle registra- 
tion not required. 

Transportation network com- 
pany permit required. 

Agent for service of process. 

Fare charged for transporta- 
tion network company ser- 
vices. 

Identification of transporta- 


tion network company 
drivers and motor. ve- 
hicles. 


Electronic receipt. 
Insurance requirements. 


Insurer disclosure require- 
ments. 

Exclusions — Claim investiga- 
tions. 


23-13-701. Title. 


This subchapter shall be known and may be cited as the “Transpor- 
tation Network Company Services Act”. 


History. Acts 2015, No. 1050, § 1. 


23-13-702. Definitions. 


As used in this subchapter: 
(1) “Digital network” means any online-enabled application, soft- 
ware, website, or system offered or utilized by a transportation network 
company that enables the prearrangement of rides with transportation 
network company drivers; 
(2) “Personal vehicle” means a vehicle that is used by a transporta- 
tion network company driver in connection with providing a prear- 
ranged ride and is: 
(A) Owned, leased, or otherwise authorized for use by the trans- 
portation network company driver; and 
(B) Not a taxicab, limousine, or for-hire vehicle; 
(3)(A) “Prearranged ride” or “transportation network services” 
means the provision of transportation by a transportation network 
company driver to a rider, beginning when a transportation network 
company driver accepts a ride requested by a rider through a digital 
network controlled by a transportation network company, continuing 
while the transportation network company driver transports a re- 


SECTION. 


23-13-712. 


23-13-713. 
23-13-714. 


23-13-715. 
23-13-716. 
23-13-717. 


23-13-718. 
23-13-719. 


23-13-720. 
23-13-721. 
23-13-722. 


Drug or alcohol use prohib- 
ited. 

Driver requirements. 

Compliance with motor ve- 
hicle safety and emissions 
requirements. 

Street hails prohibited. 

Cash trips prohibited. 

Nondiscrimination — Accessi- 
bility. 

Records — Inspection. 

Status of transportation net- 
work company drivers — 
Workers’ compensation 
coverage not applicable. 

Exclusive authority. 

Penalties. 

Rules. 
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questing rider, and ending when the last requesting rider departs 
from the personal vehicle. 

(B) “Prearranged ride” or “transportation network services” does 
not include transportation provided using a: 

(i) Taxicab service as defined in § 14-57-301 et seq.; 

(ii) Motor carrier service under the Arkansas Motor Carrier Act, 
1955, § 23-13-201 et seq.; or 

(iui) Street hail service; 

(4)(A) “Transportation network company” means a corporation, part- 
nership, sole proprietorship, or other entity licensed under this 
subchapter and operating in this state that uses a digital network to 
connect transportation network company riders to transportation 
network company drivers who provide prearranged rides. 

(B) “Transportation network company” does not include a company 
that controls, directs, or manages the personal vehicles or transpor- 
tation network company drivers that connect to the company’s digital 
network, except when agreed to by written contract; 

(5) “Transportation network company driver” means an individual 
who: 

(A) Receives connections to potential passengers and related ser- 
vices from a transportation network company in exchange for pay- 
ment of a fee to the transportation network company; and 

(B) Uses a personal vehicle to provide services for riders matched 
through a digital network controlled by a transportation network 
company; and 
(6) “Transportation network company rider” or “rider” means an 

individual or a person who uses a transportation network company’s 
digital network to connect with a transportation network company 
driver who provides a prearranged ride to a rider in the driver’s 
personal vehicle between points chosen by the rider. 


History. Acts 2015, No. 1050, § 1; Amendments. The 2015 amendment 
2015, No. 1267, § 1. rewrote the section. 


23-13-703. Commercial vehicle registration not required. 


A transportation network company driver: 

(1) Is not required to register the motor vehicle used for transporta- 
tion network company services as a commercial or for-hire motor 
vehicle; and 

(2) May conduct transportation network company services with a 
standard, noncommercial driver’s license and is not required to obtain 
a “P” endorsement or any other endorsement on the transportation 
network company driver’s license. 


History. Acts 2015, No. 1050, § 1. 
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23-13-704. Transportation network company permit required. 


(a) An individual or entity shall not operate a transportation net- 
work company in this state without first having obtained a permit to 
operate a transportation network company from the Arkansas Public 
Service Commission. 

(b) The commission shall: 

(1) Issue forms for a transportation network company to demon- 
strate that it meets all requirements of this subchapter to obtain a 
permit; and 

(2) Issue a transportation network company permit to an applicant 
that: 

(A) Meets all qualifications of this subchapter; and 
(B) Pays an annual permit fee of fifteen thousand dollars ($15,000) 
to the commission. 


History. Acts 2015, No. 1050, § 1. 


23-13-705. Agent for service of process. 


A transportation network company shall maintain an agent for 
service of process under the Model Registered Agents Act, § 4-20-101 et 
seq. 


History. Acts 2015, No. 1050, § 1. 


23-13-706. Fare charged for transportation network company 
services. 


(a) A transportation network company may charge a fare for trans- 
portation network company services. 

(b) If a fare is charged, the transportation network company shall 
disclose to passengers on the transportation network company’s web- 
site, digital network, or within its software application: 

(1) The fare calculation method for transportation network company 
Services; 

(2) Applicable rates charged for transportation network company 
services; and 

(3) The option to receive an estimated fare before the passenger 
enters the transportation network company driver’s motor vehicle. 


History. Acts 2015, No. 1050, § 1. 


23-13-707. Identification of transportation network company 
drivers and motor vehicles. 


Before a passenger enters the transportation network company 
driver’s motor vehicle, the transportation network company website, 
digital network, or software application used by the transportation 
network company to arrange the transportation network company 
service shall display: 
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(1) A picture of the transportation network company driver; and 

(2) The license plate number of the motor vehicle the transportation 
network company driver will use to provide the transportation network 
company service. 


History. Acts 2015, No. 1050, § 1. 


23-13-708. Electronic receipt. 


Within a reasonable time after transportation network company 
services end, a transportation network company shall transmit an 
electronic receipt to the passenger that lists: 

(1) The origin and destination of the trip; 

(2) The total time and distance of the trip; and 

(3) An itemization of the total fare paid, if any. 


History. Acts 2015, No. 1050, § 1. 


23-13-709. Insurance requirements. 


(a)(1) On and after July 22, 2015, a transportation network company 
driver or a transportation network company on the driver’s behalf shall 
maintain primary automobile insurance that: 

(A) Recognizes that the driver is a transportation network com- 
pany driver and covers the driver while the driver is logged on to the 
transportation network company’s digital network while the driver is 
engaged in a prearranged ride or while the driver otherwise uses a 
vehicle to provide transportation network services; 

(B)G) Provides primary automobile liability insurance in the 
amount of at least fifty thousand dollars ($50,000) for death and 
bodily injury per person, one hundred thousand dollars ($100,000) for 
death and bodily injury per incident, and twenty-five thousand 
dollars ($25,000) for property damage while a participating transpor- 
tation network company driver is logged on to the transportation 
network company’s digital network and is available to receive trans- 
portation requests but is not engaged in a prearranged ride. 

(ii) The coverage requirements described in subdivision (a)(1)(B)() 
of this section may be satisfied by any combination of: 

(a) Automobile insurance maintained by the transportation net- 
work company driver; or 

(b) Automobile insurance maintained by the transportation net- 
work company; 

(C)G) Provides primary automobile liability insurance coverage of 
at least one million dollars ($1,000,000) for death, bodily injury, and 
property damage while a transportation network company driver is 
engaged in a prearranged ride. 

(ii) The coverage requirements described in subdivision (a)(1)(C)(@) 
of this section may be satisfied by any combination of: 

(a) Automobile insurance maintained by the transportation net- 
work company driver; or 


23-13-709 PUBLIC UTILITIES AND REGULATED INDUSTRIES 506 


(6) Automobile insurance maintained by the transportation net- 
work company. 

(2) Ifinsurance maintained by a driver under subdivision (a)(1)(B) or 
subdivision (a)(1)(C) of this section has lapsed or does not provide the 
required coverage, the insurance maintained by a transportation net- 
work company shall provide the coverage required under this subsec- 
tion beginning with the first dollar of a claim, and the insurer has the 
duty to defend the claim. 

(3) Coverage under an automobile insurance policy maintained by 
the transportation network company shall not be dependent on a 
personal automobile insurer’s first denial of a claim, nor shall a 
personal automobile insurance policy be required to first deny a claim. 

(4) Insurance required under this subsection may be placed with an 
insurer authorized to do business in this state or with a surplus-lines 
insurer eligible under § 23-65-305. 

(5) Insurance that satisfies the requirements of this subsection shall 
be deemed to satisfy the financial responsibility requirement for a 
motor vehicle under § 27-22-101 et seq. and the Motor Vehicle Safety 
Responsibility Act, § 27-19-101 et seq. 

(6)(A) A transportation network company driver shall carry proof of 

coverage satisfying subdivision (a)(1)(B) or subdivision (a)(1)(C) of 

this section with him or her during his or her use of a motor vehicle 
in connection with a transportation network company’s digital net- 
work. 

(B) In the event of an accident, a transportation network company 
driver shall provide insurance coverage information required under 
subdivision (a)(6)(A) of this section to the directly interested parties, 
automobile insurers, and investigating police officers upon request 
under the Arkansas Voluntary Enhanced Security Driver’s License 
and Identification Card Act, § 27-16-1201 et seq. 

(C) Upon a request under subdivision (a)(6)(B) of this section, a 
transportation network company driver shall also disclose to directly 
interested parties, automobile insurers, and investigating police 
officers whether he or she was logged on to the transportation 
network company’s digital network or was on a prearranged ride at 
the time of the accident. 

(b) A transportation network company shall disclose in writing to 
transportation network company drivers the following before they are 
allowed to accept a request for a prearranged ride on the transportation 
network company’s digital network: 

(1) The insurance coverage, including the types of coverage and the 
limits for each coverage, that the transportation network company 
provides while the transportation network company driver uses a 
personal vehicle in connection with a transportation network compa- 
ny’s digital network; and 

(2) That the transportation network company driver’s own automo- 
bile insurance policy might not provide any coverage while the trans- 
portation network company driver is logged on to the transportation 
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network company’s digital network and is available to receive prear- 
ranged ride requests or is engaged in a prearranged ride, depending on 
the terms of the insurance policy. 

(c)(1) Insurers that write automobile insurance in this state may 
exclude any and all coverage afforded under the owner’s insurance 
policy for any loss or injury that occurs while a transportation network 
company driver is logged on to a transportation network company’s 
digital network or while a transportation network company driver 
provides a prearranged ride. 

(2) The right to exclude all coverage under subdivision (c)(1) of this 
section may apply to any coverage included in an automobile insurance 
policy, including without limitation: 

(A) Liability coverage for bodily injury and property damage; 

(B) Personal injury protection coverage as described in § 23-89- 
202" 

(C) Uninsured and underinsured motorist coverage; 

(D) Medical payments coverage; 

(EF) Comprehensive physical damage coverage; and 

(F) Collision physical damage coverage. 

(3) An exclusion permitted under subdivision (c)(2) of this section 
shall apply notwithstanding any requirement under § 27-22-101 et seq. 
and the Motor Vehicle Safety Responsibility Act, § 27-19-101 et seq. 

(4) An automobile insurer that excludes the coverage described in 
subsection (a) of this section shall have no duty to defend or indemnify 
any claim expressly excluded thereunder. 

(5) Nothing in this subchapter shall be deemed to invalidate or limit 
an exclusion contained in a policy, including any policy in use or 
approved for use in Arkansas prior to the enactment of this subchapter, 
that excludes coverage for vehicles used to carry persons or property for 
a charge or available for hire by the public. 

(6) This section does not imply or require that a personal automobile 
insurance policy provide coverage while a transportation network 
company driver is logged on to the transportation network company’s 
digital network, while the transportation network company driver is 
engaged in a prearranged ride, or while the transportation network 
company driver otherwise uses a motor vehicle to provide transporta- 
tion network services. 

(7) This section does not preclude an insurer from providing coverage 
for the transportation network company driver’s motor vehicle, if it so 
chose to do so by contract or endorsement. 

(8)(A) An automobile insurer that excludes the coverage described in 

subdivision (c)(2) of this section shall have no duty to defend or 

indemnify any claim expressly excluded thereunder. 

(B) This section does not invalidate or limit an exclusion contained 
in an insurance policy, including any policy in use or approved for use 
in this state before July 22, 2015, that excludes coverage for a vehicle 
used to carry a person or property for a charge or available for hire by 
the public. 
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(9) An automobile insurer that defends or indemnifies a claim 
against a transportation network company driver that is excluded 
under the terms of its policy shall have a right of contribution against 
other insurers that provide automobile insurance to the same transpor- 
tation network company driver in satisfaction of the coverage require- 
ments of subsection (a) of this section at the time of loss. 

(d) In a claims coverage investigation, a transportation network 
company and any insurer potentially providing coverage under subsec- 
tion (a) of this section shall cooperate to facilitate the exchange of 
relevant information with directly involved parties and any insurer of 
the transportation network company driver, if applicable, including the 
precise times that a transportation network company driver logged on 
and off of the transportation network company’s digital network in the 
twelve-hour period immediately preceding and in the twelve-hour 
period immediately following the accident and disclose to each other a 
clear description of the coverage, exclusions, and limits provided under 
any automobile insurance policy maintained under subsection (a) of 
this section. 


History. Acts 2015, No. 1050, § 1; Governor on April 4, 2015, and became 
2015, No. 1267, § 2. effective on July 22, 2015. 

A.C.R.C. Notes. In reference to the Amendments. The 2015 amendment 
term “the enactment of this subchapter”, rewrote the section. 
Acts 2015, No. 1050, was signed by the 


23-13-710. Insurer disclosure requirements. 


Before a transportation network company driver is allowed to accept 
a request for transportation network company services on the trans- 
portation network company’s website, digital network, or software 
application, the transportation network company shall disclose in 
writing to the transportation network company drivers: 

(1) The motor vehicle liability insurance coverage and limits of 
hability that the transportation network company provides while the 
transportation network company driver uses a personal motor vehicle 
in connection with a transportation network company’s website, digital 
network, or software application; and 

(2) That the transportation network company driver’s own motor 
vehicle liability insurance policy may not provide coverage while the 
transportation network company driver uses a motor vehicle for trans- 
portation network company services. 


History. Acts 2015, No. 1050, § 1. 


23-13-711. Exclusions — Claim investigations. 


(a)(1) A private passenger motor vehicle liability insurance policy 
may exclude coverage against all loss from liability imposed by law for 
damages arising out of the ownership, maintenance, or use of a motor 
vehicle: 
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(A) While the motor vehicle is being used to provide transportation 
network company services; and 

(B) While a transportation network company driver is logged on to 
the transportation network company’s website, digital network, or 
software application. 

(2) An exclusion of coverage under subdivision (a)(1) of this section 
may apply to any coverage included in a private passenger motor 
vehicle liability insurance policy, including without limitation: 

(A) Liability coverage for bodily injury and property damage; 
(B) Uninsured and underinsured motorist coverage; 

(C) Medical payments coverage; 

(D) Comprehensive physical damage coverage; 

(KE) Collision physical damage coverage; and 

(F) Coverage under § 23-89-202. 

(b) A private passenger motor vehicle liability insurer that properly 
excludes coverage under subsection (a) of this section does not have a 
duty to defend or indemnify a loss. 

(c) The failure to pay or receive a suggested donation set by a 
transportation network company does not constitute the charitable 
carrying or transportation of persons. 

(d) In a claims coverage investigation, a transportation network 
company and its insurer shall: 

(1) Cooperate with the private passenger motor vehicle liability 
insurer that insures the motor vehicle that the transportation company 
network driver uses to provide transportation network company ser- 
vices; and 

(2) Within ten (10) business days of receiving a request for informa- 
tion from a private passenger motor vehicle liability insurer, provide to 
the private passenger motor vehicle liability insurer information, 
including the precise times that a transportation network company 
driver logged on and off of the transportation network company’s 
website, digital network, or software application within the twenty-four 
(24) hours immediately preceding the accident being investigated. 


History. Acts 2015, No. 1050, § 1. 


23-13-712. Drug or alcohol use prohibited. 


(a) A transportation network company shall: 

(1) Implement a zero-tolerance policy prohibiting the use of drugs or 
alcohol while a transportation network company driver is providing 
transportation network company services or is logged into the trans- 
portation network company’s website, digital network, or software 
application, but is not providing transportation network company 
services; and 

(2) Provide notice on its website, digital network, and software 
application of the zero-tolerance policy and its procedures to report a 
complaint about a transportation network company driver with whom 
a passenger was matched and whom the passenger reasonably suspects 
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was under the influence of drugs or alcohol during the time that 
transportation network company services were provided. 

(b)(1) Upon receipt of a passenger complaint under this section, the 
transportation network company shall immediately suspend the trans- 
portation network company driver’s access to the transportation net- 
work company’s website, digital network, and software application, and 
shall conduct an investigation into the reported incident. 

(2) The suspension shall last until the investigation is completed. 

(c) The transportation network company shall maintain records 
relevant to a complaint under this section for at least two (2) years from 
the date the complaint is received by the transportation network 
company. 


History. Acts 2015, No. 1050, § 1. 


23-13-713. Driver requirements. 


(a) Before permitting an individual to act as a transportation net- 
work company driver on its website, digital network, or software 
application, a transportation network company shall: 

(1) Require the individual to submit an application to the transpor- 
tation network company that includes information regarding the indi- 
vidual’s address, age, driver’s license, driving history, motor vehicle 
registration, motor vehicle liability insurance coverage, and other 
information required by the transportation network company; 

(2) Conduct, or have a third party conduct, a state and national 
criminal background check for each applicant that includes searching: 

(A) Amultistate and multijurisdictional criminal records locator or 
other similar commercial nationwide database with validation of 
primary source searches; and 

(B) The National Sex Offender Registry database; and 

(3) Obtain and review the individual’s driving history. 

(b) Atransportation network company shall not permit an individual 
to act as a transportation network company driver on its website, 
digital network, or software application who at the time of submitting 
an application: 

(1) Has had more than three (3) moving violations or has had one (1) 
major violation within the previous three (3) years, including without 
limitation attempting to evade the police, reckless driving, or driving on 
a suspended or revoked license; 

(2) Has been convicted within the past seven (7) years of driving 
under the influence of drugs or alcohol, fraud, a sexual offense, using a 
motor vehicle to commit a felony, or a crime involving property damage, 
theft, acts of violence, or acts of terror; 

(3) Is a match in the National Sex Offender Registry database; 

(4) Does not possess a valid driver’s license; 

(5) Does not possess proof of registration for the motor vehicle or 
motor vehicles to be used to provide transportation network company 
services; 
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(6) Does not possess proof of motor vehicle liability insurance cover- 
age for the motor vehicle or motor vehicles to be used to provide 
transportation network company services; or 

(7) Is not at least nineteen (19) years of age. 


History. Acts 2015, No. 1050, § 1. 


23-13-714. Compliance with motor vehicle safety and emissions 
requirements. 


(a) A transportation network company shall not allow a transporta- 
tion network company driver to accept trip requests through the 
transportation network company’s website, digital network, or software 
application unless the motor vehicle that the transportation network 
company driver will use to provide transportation network company 
services meets the state’s motor vehicle safety and emissions require- 
ments for a private motor vehicle or the safety and emissions require- 
ments for a private motor vehicle of the state in which the motor vehicle 
is registered. 

(b)(1) A transportation network company shall verify that an initial 
safety inspection of a motor vehicle used as a transportation network 
company motor vehicle is conducted by a mechanic within ninety (90) 
days of beginning service. 

(2) The inspection shall be performed or supervised by a mechanic 
certified by the National Institute for Automotive Service Excellence. 

(3) Asafety inspection conducted under this subsection shall include 
a check of the following motor vehicle equipment to ensure that the 
equipment is safe and in proper operating condition: 

(A) Foot brakes; 

(B) Emergency parking brake; 

(C) Suspension and steering mechanisms; 

(D) Windshield; 

(E) Rear window and other glass; 

(F) Windshield wipers; 

(G) Headlights; 

(H) Taillights; 

(1) Turn indicator lights; 

(J) Brake lights; 

(K) Front seat adjustment mechanism; 

(L) Doors, including the opening, closing, and locking mechanisms; 
(M) Horn; 

(N) Speedometer; 

(O) Bumpers; 

(P) Muffler and exhaust system; 

(Q) Tires, including their condition and tread depth; 
(R) Interior and exterior rear view mirrors; and 

(S) Safety belts for driver and passengers. 


History. Acts 2015, No. 1050, § 1. 
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23-13-715. Street hails prohibited. 


A transportation network company driver shall not solicit or accept a 
passenger who hails the transportation network company driver from 
the street. 


History. Acts 2015, No. 1050, § 1. 


23-13-716. Cash trips prohibited. 


(a) A transportation network company shall adopt a policy prohibit- 
ing solicitation or acceptance of cash payments from passengers and 
notify transportation network company drivers of the policy. 

(b) Transportation network company drivers shall not solicit or 
accept cash payments from passengers. 

(c) A payment for transportation network company services shall be 
made only electronically using the transportation network company’s 
digital network or software application. 


History. Acts 2015, No. 1050, § 1. 


23-13-717. Nondiscrimination — Accessibility. 


(a) A transportation network company shall adopt a policy of non- 
discrimination with respect to passengers and potential passengers and 
notify transportation network company drivers of its policy. 

(b) Transportation network company drivers shall comply with all 
applicable laws regarding nondiscrimination against passengers or 
potential passengers. 

(c) Transportation network company drivers shall comply with all 
applicable laws to accommodate service animals. 

(d) A transportation network company shall not impose additional 
charges for providing services to a person with a physical disability 
because of the disability. 

(e)(1) A transportation network company shall provide a passenger 
an opportunity to indicate whether he or she requires a wheelchair- 
accessible motor vehicle. 

(2) Ifa transportation network company cannot arrange wheelchair- 
accessible transportation network company service in any instance, it 
shall direct the passenger to an alternate provider of wheelchair- 
accessible service, if available. 


History. Acts 2015, No. 1050, § 1. 


23-13-718. Records — Inspection. 


(a) A transportation network company shall maintain: 

(1) Individual trip records for at least one (1) year from the date each 
trip was provided; 

(2) Transportation network company driver records for at least one 
(1) year from the date a transportation network company driver was 
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active on the transportation network company’s website, digital net- 
work, or software application; and 

(3) Any other records required by this subchapter. 

(b) In response to a specific complaint, the Arkansas Public Service 
Commission or its employees or duly authorized agents may inspect 
records held by a transportation network company that are needed to 
investigate or resolve the complaint. 

(c)(1) No more than annually as determined by regulation of the 
commission, the commission or its employees or duly authorized agents 
may in a mutually agreed-upon setting inspect or, if inspection is not 
feasible, be provided copies of records required to be maintained by a 
transportation network company under this subchapter that are nec- 
essary to ensure public safety. 

(2) The inspection of records under subdivision (c)(1) of this section 
shall be on an audit rather than a comprehensive basis. 

(d)(1) Records obtained by the commission under this subchapter 
pertaining to transportation network company services, transportation 
network company drivers, or transportation network company drivers’ 
motor vehicles: 

(A) Are not subject to disclosure to a third party by the commis- 
sion; and 
(B) Are exempt from the Freedom of Information Act of 1967, 

§ 25-19-101 et seq. 

(2) Nothing in this subsection shall be construed as limiting the 
applicability of any other exemptions under the Freedom of Information 
Act of 1967, § 25-19-101 et seq., to any other records obtained by the 
commission under this subchapter. 


History. Acts 2015, No. 1050, § 1. 


23-13-719. Status of transportation network company drivers — 
Workers’ compensation coverage not applicable. 


(a) Notwithstanding any provision of law to the contrary, a transpor- 
tation network company driver is an independent contractor and not 
the employee of the transportation network company if: 

(1) The transportation network company does not prescribe specific 
hours during which a transportation network company driver must be 
logged into the transportation network company’s website, digital 
platform, or software application; 

(2) The transportation network company imposes no restrictions on 
the transportation network company driver’s ability to utilize a web- 
site, digital network, or software application of other transportation 
network companies; 

(3) The transportation network company does not assign a transpor- 
tation network company driver a particular territory in which trans- 
portation network company services may be provided; 
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(4) The transportation network company does not restrict a trans- 
portation network company driver from engaging in any other occupa- 
tion or business; and 

(5) The transportation network company and transportation net- 
work company driver agree in writing that the transportation network 
company driver is an independent contractor of the transportation 
network company. 

(b) Atransportation network company that complies with subsection 
(a) of this section is not required to provide workers’ compensation 
coverage for a transportation network company driver that is classified 
as an independent contractor under this section. 


History. Acts 2015, No. 1050, § 1. 


23-13-720. Exclusive authority. 


(a)(1) Transportation network companies and transportation net- 
work company drivers are governed exclusively by this subchapter and 
any rules promulgated by the Arkansas Public Service Commission 
consistent with this subchapter. 

(2) This subchapter does not limit the Arkansas State Highway and 
Transportation Department, the Department of Arkansas State Police, 
the Attorney General, other state agencies, law enforcement, and local 
governments within this state from enforcing state and federal laws or 
regulations of general applicability that apply to transportation net- 
work companies and transportation network company drivers. 

(b) A county, municipality, or other local entity shall not tax or 
license a transportation network company, a transportation network 
company driver, or a motor vehicle used by a transportation network 
company driver if the tax or license relates to providing transportation 
network company services or subjects a transportation network com- 
pany to any type of rate, entry, operational, or other requirement of the 
county, municipality, or other local entity. 


History. Acts 2015, No. 1050, § 1. 


23-13-721. Penalties. 


(a) The Arkansas Public Service Commission may levy a fine not to 
exceed: 

(1) One thousand dollars ($1,000) for a violation of this subchapter; 
and 

(2) Five thousand dollars ($5,000) for a knowing violation of this 
subchapter. 

(b) To determine the amount of the fine,~the commission shall 
consider relevant factors, including without limitation: 

(1) The appropriateness of the penalty to the size of the business of 
the transportation network company charged with the violation; 

(2) The severity of the violation; 
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(3) The good faith of the transportation network company charged 
with the violation in attempting to achieve compliance with this 
subchapter after being notified of the violation; and 

(4) Any history of previous violations of this subchapter by the 
transportation network company charged with the violation. 


History. Acts 2015, No. 1050, § 1. 


23-13-722. Rules. 


The Arkansas Public Service Commission may promulgate rules to 
implement this subchapter. 


History. Acts 2015, No. 1050, § 1. 
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23-14-101. Title. 


This chapter shall be known and cited as the “Arkansas Air Com- 
merce Act”. 


History. Acts 1945, No. 252, § 22; 
A.S.A. 1947, § 74-421. 


23-14-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Air commerce” means the carriage by aircraft of persons or 
property, or any class or classes thereof, including express, for compen- 
sation or hire in intrastate commerce in this state, including the 
carriage by aircraft of persons or property which move partly by aircraft 
and partly by other forms of transportation; 

(2) “Aircraft” means any contrivance invented, used, or designed for 
the navigation of or flight in the air; 

(3) “Common carrier by aircraft” means any person who holds itself 
out to the general public, whether directly or indirectly or by a lease or 
any other arrangement, over regular routes, to engage in air commerce. 
It shall include any person who, under individual contracts or agree- 
ments, engages in regular operation of one (1) or more aircraft for the 
transportation of passengers or property for compensation; 

(4) “Department” means the Arkansas State Highway and Trans- 
portation Department; 

(5) “Overcharges” means charges for transportation service in excess 
of those applicable thereto under the tariffs lawfully on file with the 
department; 

(6) “Person” means any individual, firm, copartnership, corporation, 
company, association, joint-stock association, or body politic and in- 
cludes any trustee, receiver, assignee, or other similar representative 
thereof; and 

(7) The “services” and “transportation” to which this chapter applies 
includes all aircraft operated by, for, or in the interest of any common 
carrier by aircraft irrespective of ownership or of contract, express or 
implied, together with all facilities and property operated or controlled 
by any such carrier and used in air commerce or in the performance of 
any service in connection therewith. 


History. Acts 1945, No. 252, § 1;A.S.A. 
1947, § 74-401. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 


572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 38, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of and taken to mean the Arkansas State 
Arkansas or any statute, directive, ruleor Highway and Transportation Depart- 
regulation, they shall be hereafter held ment.” 


23-14-103. Exemptions. 


Nothing in this chapter shall apply to or be construed or held to apply 
to: 

(1) The transportation or handling of United States mail; or 

(2) Any common carrier by aircraft which the Arkansas State Hig- 
way and Transportation Department shall by order determine to be 
engaged mainly and principally in interstate commerce and whose 
intrastate business is incidental to its interstate business, if the 
department finds that its operations are conducted pursuant to a 
certificate of public convenience and necessity issued by the Federal 
Aviation Administration or any other governmental agency successor 


thereto. 


History. Acts 1945, No. 252, §§ 2, 8A; 
A.S.A. 1947, 8§ 74-402, 74-409. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 
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and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


(a) Every person, including any officer, agent, or employee of a 
corporation, who violates any provision of this chapter or fails to comply 
with any order, decision, or regulation issued by the Arkansas State 
Highway and Transportation Department shall be guilty of a Class A 
misdemeanor. 

(b) Each day’s violation of this chapter or any of the terms or 
conditions of any such order, decision, or regulation shall constitute a 


separate offense. 


History. Acts 1945, No. 252, § 18; 
A.S.A. 1947, § 74-419; Acts 2005, No. 
1994, § 326. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 


Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-105. Compliance with chapter required. 


No person shall engage in air commerce except in accordance with the 


provisions of this chapter. 


History. Acts 1945, No. 252, § 3;A.S.A. 
1947, § 74-403. 


23-14-106. Control, supervision, and regulation by department. 


Every person engaging in air commerce is declared to be subject to 
control, supervision, and regulation by the Arkansas State Highway 


and Transportation Department. 


History. Acts 1945, No. 252, § 3;A.S.A. 
1947, § 74-403. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-107. Duties and powers of department. 


(a) ADMINISTRATION AND ENFORCEMENT. It shall be the duty of the Arkan- 


sas State Highway and Transportation Department to administer the 
provisions of this chapter, and to that end the department shall have 
authority to make and amend such general or special rules and 
regulations and to issue such orders as may be necessary to carry out 
the provisions of this chapter. 

(b) JURISDICTION OVER COMMON CarRIERS BY AIRCRAFT. So far as may be 
necessary for the purpose of carrying out the provisions of this chapter, 
the department shall have general supervision and regulation of and 
jurisdiction and control over common carriers by aircraft. 

(c) CoMPLAINTS AND InvesticaTION. The department may investigate, 
either upon complaint or upon its own initiative, as to whether any 
common carrier by aircraft has failed to comply with any provision of 
this chapter or with any order, rule, regulation, or requirement issued 
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or established pursuant thereto and after notice and hearing take 
appropriate action to compel compliance therewith. 

(d) Jormt Hearincs anp Cooperation. The department is authorized to 
confer with or to hold joint hearings with any authorities of any state or 
of the United States Government, having jurisdiction with respect to 
matters involving common carriers by aircraft, in connection with any 
matter arising under this chapter. The department is also authorized to 
avail itself of the cooperation, services, records, and facilities of such 
authorities as fully as may be practicable in the enforcement or 
administration of any provision of this chapter. 

(e) InreRsTaTE Rates AND SeRvicE. When the interstate rates, fares, 
charges, or classifications of common carriers by aircraft affecting the 
commerce of this state are, in the opinion of the department, excessive 
or discriminatory or are levied or laid in violation of the Act of the 
United States Congress entitled “Civil Aeronautics Act of 1938” [re- 
pealed], approved June 23, 1938, and the acts amendatory thereof and 
supplementary thereto, or are in conflict with the rulings, orders, or 
regulations of the authorities having jurisdiction thereof, or when those 
services are, in the opinion of the department, inadequate, unsatisfac- 
tory, or discriminatory, the department may apply by petition to the 
authorities having jurisdiction thereof for relief and may present to 
those authorities all facts coming to the department’s knowledge as to 
violations of the rulings, orders, or regulations of those authorities, or 
as to violations of the Civil Aeronautics Act of 1938 [repealed] or acts 
amendatory thereof or supplementary thereto. 

(f) ADMINISTRATIVE AND JUDICIAL ProceDURE. The procedure of the de- 
partment in administering this chapter and of the courts in all matters 
arising under this chapter shall be the same as established by the 
Arkansas Motor Carrier Act, 1955, § 23-13-201 et seq., wherever 
practicable. 


History. Acts 1945, No. 252, § 4; 1985, 
No. 257, § 5; A.S.A. 1947, § 74-404. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 


Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 

U.S. Code. The Civil Aeronautics Act of 
1938, referred to in this section, has been 
repealed. For current law, see 49 U.S.C. 
§ 40101 et seq. 
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RESEARCH REFERENCES 


Ark. L. Rev. Administrative Law in 
Arkansas, 4 Ark. L. Rev. 107. 


23-14-108. Pecuniary interest by employees prohibited. 


No member of the Arkansas State Highway and Transportation 
Department or any employee of the department appointed or employed 
in the administration of this chapter shall in any manner have a 
pecuniary interest in, own any securities of, or hold any position with 


any common carrier by aircraft. 


History. Acts 1945, No. 252,§ 4;A.S.A. 
1947, § 74-404. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


23-14-109. Certificates required. 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


No person shall engage in the business of a common carrier by 
aircraft unless there is in force a certificate issued by the Arkansas 
State Highway and Transportation Department authorizing the person 


to engage in that business. 


History. Acts 1945, No. 252, § 5;A.S.A. 
1947, § 74-405. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any sraiaien of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-14-110. Certificates — Application — Notice and hearings. 


(a) Applications for certificates shall be made in writing to the 
Arkansas State Highway and Transportation Department, shall be 
verified under oath, and shall be in such form and contain such 
information and be accompanied by proof of service upon such inter- 
ested parties as the department shall by regulation require. 

(b)(1) Upon the filing of an application for a certificate, the depart- 
ment shall give due notice thereof to such persons and by such means 
as the department may by regulation determine. 

(2) Any interested person may file with the department a protest or 
memorandum of opposition to or in support of the issuance of a 
certificate. 

(c) A public hearing shall be held on the application if the applicant 
or any person having a substantial interest in the proceeding shall so 
request within such time as the department shall by regulation provide. 


History. Acts 1945, No. 252, § 6;A.S.A. 
1947, § 74-406. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-111. Temporary certificates. 


The Arkansas State Highway and Transportation Department may 
grant temporary certificates without notice or hearing upon such terms 
and conditions as the department may prescribe, but not for a period 
exceeding one hundred eighty (180) days. 


History. Acts 1945, No. 252,§ 7;A.S.A. 
1947, § 74-407. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 


No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
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Highway and ‘Transportation Depart- 
ment.” 


23-14-112. Certificates — Security for the protection of the 
public required. 


No certificate shall be issued to a common carrier by aircraft or 
remain in force unless the carrier complies with such reasonable rules 
and regulations as the Arkansas State Highway and Transportation 
Department shall prescribe governing the filing and approval of surety 
bonds, policies of insurance, qualifications as a self-insurer, or other 
securities or agreements, in such reasonable amount and conditioned 


as the department may require. 


History. Acts 1945, No. 252, § 18; 
A.S.A. 1947, § 74-414. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-113. Certificates — Evidence of compliance with other 
laws required. 


No certificate shall be issued to any person to operate as a common 
carrier by aircraft unless the applicant submits evidence satisfactory to 
the Arkansas State Highway and Transportation Department showing 
that it will comply with the provisions of the laws of the United States 
and the lawful rules, regulations, and orders thereunder respecting 
safety of operations, rules, and the provisions of the laws of Arkansas 
with respect to the right to use such airports, air lanes, and aircraft as 
may be necessary in order properly to conduct the proposed operations 
and observe proper standards of safety in the operation or navigation of 


aircraft. 


History. Acts 1945, No. 252, § 7;A.S.A. 
1947, § 74-407. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 


oy 


Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 


523 


Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 


any provision of the Code, the Acts of ment.” 


23-14-114. Issuance of certificates. 


The Arkansas State Highway and Transportation Department, sub- 
ject to §§ 23-14-109 and 23-14-111 — 23-14-1138, shall issue a certificate 
authorizing the whole or any part of the operation covered by an 
application for a certificate if it finds that the applicant is fit, willing, 
and able to perform the operation properly and to conform to the 
provisions of this chapter and the rules, regulations, and requirements 
of the department hereunder and that the operation and the perfor- 
mance thereof by the applicant is required by the public convenience 


and necessity. 


History. Acts 1945, No. 252, § 7;A.S.A. 
1947, § 74-407. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-115. Certificates — Terms and conditions. 


Each certificate issued pursuant to this chapter shall set forth 
specifically the privileges granted thereby, together with the effective 


date and the duration thereof. 


History. Acts 1945, No. 252,§ 8;A.S.A. 
1947, § 74-408. 


23-14-116. Certificates — Transfer or lease. 


Any certificate may be transferred or leased subject to the approval of 
the Arkansas State Highway and Transportation Department and 
under such reasonable rules and regulations as may be prescribed by 


the department. 


History. Acts 1945, No. 252, $ 11; 
A.S.A. 1947, § 74-412. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 


this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
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Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
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partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


23-14-117. Certificates — Modification, suspension, or revoca- 


tion. 


The Arkansas State Highway and Transportation Department after 
due notice and hearing may alter, amend, modify, suspend, or revoke 
any certificate previously granted where the public interest so de- 


mands. 


History. Acts 1945, No. 252, § 9;A.S.A. 
1947, § 74-410. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (Ist Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-118. Rates and service generally. 


Every common carrier by aircraft shall furnish reasonable and 
adequate service and facilities at just and reasonable rates as shall be 
determined by the Arkansas State Highway and Transportation De- 


partment. 


History. Acts 1945, No. 252, § 15; 
A.S.A. 1947, § 74-416. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 


No. 67,§. 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
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regulation, they shall be hereafter held 
and taken to mean the Arkansas State 


23-14-119. Extension of service. 
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23-14-121 


Highway and Transportation Depart- 
ment.” 


The Arkansas State Highway and Transportation Department after 
due notice and hearing may require any certificate holder to extend its 
existing service as required by the public convenience and necessity. 


History. Acts 1945, No. 252, § 10; 
A.S.A. 1947, § 74-411. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-1120. Abandonment or discontinuance of service. 


No common carrier by aircraft shall abandon or discontinue any route 
or part thereof for which a certificate has been issued by the Arkansas 
State Highway and Transportation Department, unless upon the appli- 
cation of the common carrier the department finds after notice and 
opportunity for hearing the abandonment or discontinuance to be in the 


public interest. 


History. Acts 1945, No. 252, § 12; 
A.S.A. 1947, § 74-413. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


23-14-121. Tariffs. 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


(a) Fuuinc. Every common carrier by aircraft shall file with the 
Arkansas State Highway and Transportation Department, print, and 
make available to the public tariffs showing all rates, fares, and charges 
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for air commerce between points served by it, and between points 
served by it and points served by any other common carrier by aircraft 
when through-air commerce service and rates have been established, 
and all classifications, rules, regulations, practices, and services in 
connection with such commerce. The tariffs shall be filed in such 
manner and form as shall be prescribed by the department. 

(b) Oxsservance. No common carrier by aircraft shall charge, demand, 
collect, or receive a greater or lesser or different compensation for air 
commerce, or for any service in connection therewith, than the rates, 


fares, and charges specified in its currently effective tariffs. 


History. Acts 1945, No. 252, § 14; 
A.S.A. 1947, § 74-415. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 158, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-122. Free or reduced-rate transportation. 


(a) Nothing in this chapter shall prohibit common carriers by air- 
craft, under such terms and conditions as the Arkansas State Highway 
and Transportation Department may prescribe, from issuing or inter- 
changing tickets or passes for free or reduced-rate transportation to: 

(1) Their directors, officers, and employees and their immediate 


families; 


(2) Witnesses and attorneys attending any legal investigation in 


which the carrier is interested; 


(3) Persons injured in aircraft accidents and physicians and nurses 


attending such persons; and 


(4) Any person or property with the object of providing relief in cases 
of general epidemic, pestilence, or other calamitous visitation. 

(b) The members of the department and its employees when in the 
performance of their official duties under this chapter shall have the 
right to pass free of charge on all common carriers by aircraft as defined 


in this chapter. 


(c) No such carrier shall provide free or reduced-rate transportation 
to any other persons or under any other circumstances. 


History. Acts 1945, No. 252, § 14; 
A.S.A. 1947, § 74-415. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 


this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
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Transportation Commission was_ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
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23-14-123 


partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-1238. Change in tariff, charge, rule, regulation, etc. — 
Approval by department. 


(a)(1) No change shall be made in any rate, fare, or charge, or any 


classification, rule, regulation, or practice affecting the rate, fare, or 
charge, or the value of the service thereunder, specified in any effective 
tariff of any common carrier by aircraft, except upon approval of the 
Arkansas State Highway and Transportation Department and the rules 
and regulations prescribed by it. 

(2) If the proposed change is not acted upon by the department 
within thirty (30) days from the filing date thereof, the change shall 
become effective at the expiration of the thirty-day period. 

(b) The department is empowered to suspend any proposed new rate 
upon notice to the carrier for a period not exceeding one hundred eighty 
(180) days pending investigation by the department as to the reason- 
ableness of such a proposed rate. However, this subsection shall not 
apply to any initial tariff filed by the carrier. 

(c) At any hearing involving any change in any tariff, classification, 
rule, regulation, practice, or service of a common carrier by aircraft, the 
burden of proof to show that the changed tariff, classification, rule, 
regulation, practice, or service is just and reasonable shall be upon the 


carrier. 


History. Acts 1945, No. 252, §§ 14, 15; 
A.S.A. 1947, §§ 74-415, 74-416. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 
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23-14-124. Regulation of securities and liens — Liability of 
state. 


(a) The Arkansas State Highway and Transportation Department is 
empowered to supervise, regulate, restrict, and control the issuance of 
stock, stock certificates, bonds, notes, and other evidences of indebted- 
ness by common carriers by aircraft incorporated under the laws of 
Arkansas and the creation of liens on property in this state by carriers 
incorporated under the laws of other states. 

(b) All securities issued without approval of the department as 
provided for in this section shall be void. 

(c) This section shall not apply to the issuance of any securities 
payable at periods of not more than twelve (12) months from the date 
thereof. 

(d) No provision in this chapter and no deed or act done or performed 
under or pursuant to this chapter shall be construed to obligate the 
State of Arkansas to pay or guarantee, in any manner whatsoever, any 


securities issued under the provisions of this chapter. 


History. Acts 1945, No. 252, § 17; 
A.S.A. 1947, § 74-418. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-125. Accounts, records, and reports. 


(a) The Arkansas State Highway and Transportation Department is 
empowered to require annual and other periodic reports from any 
common carrier by aircraft covering any or all operations or business. 

(b) The department may also require any common carrier by aircraft 
to file with it a true copy of each or any contract, agreement, under- 
standing, or arrangement between the carrier and any other carrier or 
person in relation to any traffic affected by the provisions of this 
chapter. 

(c) The department shall prescribe the forms of any and all accounts, 
records, and memoranda to be kept by common carriers by aircraft, 
including the accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of money. 


History. Acts 1945, No. 252, § 16; 
A.S.A. 1947, § 74-417. 


A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
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this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 1538, §$ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
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Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-126. Access to and examination of property and records. 


(a) The Arkansas State Highway and Transportation Department 
shall at all times have access to all lands, buildings, and equipment of 
any common carrier by aircraft and to all accounts, records, and 
memoranda, including all documents, papers, and correspondence, now 
or hereafter existing and kept or required to be kept by such carriers. 

(b) The department may employ special agents or auditors, who shall 
have authority under the orders of the department to inspect and 
examine any and all such lands, buildings, equipment, accounts, 


records, and memoranda. 


History. Acts 1945, No. 252, § 16; 
A.S.A. 1947, § 74-417. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-14-127. Emergency landings or takeoffs. 


No common carrier by aircraft shall be deemed to have violated any 
term, condition, or limitation of its certificate by landing or taking off 
during an emergency at a point not named in its certificate, or by 
operating during an emergency between terminal and intermediate 
points other than those specified in its certificate. 


History. Acts 1945, No. 252, § 8;A.S.A. 
1947, § 74-408. 


23-14-128 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


23-14-128. Fees. 


530 


(a) AppiicaTIoN Frrs. The following application fees shall be paid to 
the Arkansas State Highway and Transportation Department at the 


time of filing an application: 


Application for certificate ......... 
Application for transfer of certificate 
Application for duplicate certificate 

ON Bete EO Re eee oy eR a 2.50 


Filing rate schedule 


Certified copies of all documents 
Uncertified copies of all documents 
rb W ine noha hy Mirena idhinuss 5.00 


Filing annual reports 


eoececeeoeoeveeeeee eee ee ee 


15¢ for each folio 
10¢ for each folio 


(b) Disposition or FEEs Co.tiectep. All fees or sums collected by the 
department under the provisions of this chapter shall be deposited with 
the Treasurer of State and credited to the General Revenue Fund 
Account of the State Apportionment Fund. 


History. Acts 1945, No. 252, § 19; 
A.S.A. 1947, § 74-420. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67,§ 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


CHAPTER 15 
PIPELINE COMPANIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


2. ARKANSAS NaTuRAL GAS PIPELINE SAFETY Act oF 1971. 


——s 


RESEARCH REFERENCES 


ALR. Construction and application of 
rule requiring public use for which prop- 
erty is condemned to be “more necessary” 
or “higher use” than public use to which 
property is already appropriated — state 
takings. 49 A.L.R.5th 769. 

Application of zoning regulations to gov- 
ernment projects or activities. 53 
A.L.R.5th 1. 


Am. Jur. 61 Am. Jur. 2d, Pipelines, § 1 
et seq. 

Ark. L. Rev. Note, Hillard v. Stephens: 
Interpretation of Market Price Royalty 
Provisions in Natural Gas Leases, 36 Ark. 
L. Rev. 312. 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-15-101. Common carriers — Eminent 
domain. 

23-15-102. [Transferred.| 

23-15-103. Gas rates. 

23-15-104. Rates and charges of natural 
gas utilities — Determina- 
tion. 


Cross References. Conditions prec- 
edent to operation in state by foreign 
pipeline companies, § 23-3-108. 

Preambles. Acts 1967, No. 170 con- 
tained a preamble which read: “Whereas, 
the production of commercial fertilizer is 
rapidly becoming one of Arkansas’ largest 
industries; and 

“Whereas, Arkansas has the abundance 
of natural resources in the form of gas, 
water, et cetera to enable her to become 
the leading commercial fertilizer produc- 
ing state in our nation; and 

“Whereas, in order to stimulate and 
expedite the construction of new and ex- 
panded commercial fertilizer manufactur- 
ing plants and facilities in Arkansas, it 
has been found and determined that pipe- 
lines are essential for economical, efficient 
and rapid transportation of commercial 
fertilizer, substances and materials from 
plant to plant and from plant to market; 
and 

“Whereas, the largest market for com- 
mercial fertilizer is in the states compris- 
ing the wheat and corn belts; and 

“Whereas, the growth and development 
of the commercial fertilizer industry in 
Arkansas will create employment oppor- 
tunities in our State that are not pres- 
ently available and cannot otherwise be 
provided; 

“Now, therefore....” 

Effective Dates. Acts 1921, No. 239, 
§ 3: approved Mar. 3, 1921. Emergency 
clause provided: “This act being necessary 
for the immediate preservation of the pub- 
lic peace, health and safety, an emergency 
is declared, and this act shall take effect 
and be in force immediately after its pas- 
sage.” 

Acts 1957, No. 175, § 3: Mar. 6, 1957. 
Emergency clause provided: “It has been 
found and is declared by the General 


SECTION. 

23-15-105. Pipeline companies autho- 
rized to transport ammo- 
nia and other components 
of fertilizer. 


Assembly of Arkansas that the proper 
protection of all users of natural gas pres- 
ent and future, and the desirable develop- 
ment of commerce and industry in this 
State requires the constant and continued 
exploration for and maintenance of ad- 
equate natural gas supplies and reserves, 
both within and without this State by 
natural gas utility companies operating in 
this State, and that such activities are of 
vital importance to the economic well- 
being of the State; that the allowance as 
an operating expense of the fair value or 
reasonable market price of company-pro- 
duced gas will constitute a necessary and 
desirable incentive for the immediate and 
continuous activities resulting in the 
maintenance and increase of needed natu- 
ral gas supplies and reserves; and that 
this Act will provide substantial encour- 
agement for such activities and growth 
and is necessary for the public peace, 
health, welfare and safety. Therefore, an 
emergency is declared to exist and this Act 
shall take effect and be in force from and 
after its passage and approval.” 

Acts 1967, No. 170, § 5: Feb. 28, 1967. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the transportation of ammo- 
nia and other substances and materials 
comprising commercial fertilizer or used 
in manufacturing commercial fertilizer is 
essential to stimulate and expedite the 
construction of new and expanded com- 
mercial fertilizer manufacturing plants 
and facilities in Arkansas that will create 
employment opportunities not presently 
available. Therefore, an emergency is de- 
clared to exist and this Act, being neces- 
sary for the preservation of the public 
peace, health and safety, shall take effect 
and be in force from the date of its ap- 
proval.” 
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23-15-101. Common carriers — Eminent domain. 


(a) All pipeline companies operating in this state are given the right 
of eminent domain and are declared to be common carriers, except 
pipelines operated for conveying natural gas for public utility service. 

(b) The procedure to be followed in the exercise of the right shall be 
the same as prescribed in § 18-15-1201 et seq. relating to railroad 
companies, telegraph companies, and telephone companies. 


History. Acts 1921, No. 239, §§ 1, 2; 
Pope’s Dig., §§ 5081, 5082; A.S.A. 1947, 
§ 73-1901, 73-1902. 

Publisher’s Notes. Former §§ 23-15- 


101 and 23-15-102 have been revised and 
combined as § 23-15-101 pursuant to in- 
structions from the Arkansas Code Revi- 
sion Commission. 


RESEARCH REFERENCES 


Ark. L. Rev. Malcolm N. Means, Note: 
Private Pipeline, Public Use?: Linder v. 
Arkansas Midstream Gas Services Corp., 
Smith v. Arkansas Midstream Gas Ser- 
vices Corp., and Arkansas’s Eminent Do- 
main Jurisprudence, 64 Ark. L. Rev. 809 
(2011). 


U. Ark. Little Rock L. Rev. 

Thomas A. Daily & W. Christopher Bar- 
rier, Still Fugacious After All These Years: 
A Sequel to the Basic Primer on Arkansas 
Oil and Gas Law, 35 U. Ark. Little Rock L. 
Rev. 357 (2013). 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Authority to Condemn. 
Company. 


Constitutionality. 

This section was constitutional as ap- 
plied and did not violate Ark. Const. Art. 
2, § 22, where it granted a private gas 
company the right of eminent domain to 
construct and maintain a natural gas 
pipeline over private land and the gas 
company operated the pipeline as a com- 
mon carrier, giving the public the equal 
right to use the pipeline. Linder v. Arkan- 
sas Midstream Gas Servs. Corp., 2010 
Ark. 117, 362 S.W.3d 889 (2010). 

This section did not violate Ark. Const. 
Art. 2,§ 22 because it had not granted the 
power of eminent domain to a pipeline 
company for a private use; the pipeline 
was available to multiple natural gas pro- 
ducers and was to be operated by the 
pipeline company as a common carrier so 


that the public had equal rights to its use. 
Smith v. Arkansas Midstream Gas Servs. 
Corp., 2010 Ark. 256, 377 S.W.3d 199 
(2010). / 


Authority to Condemn. 

An Arkansas corporation wholly owned 
by a foreign partnership each member of 
which was duly qualified to conduct busi- 
ness in the state was properly granted 
power to condemn a pipeline easement 
pursuant to this section. Young v. Energy 
Transp. Sys., 278 Ark. 146, 644 S.W.2d 
266 (1983), cert. denied, 465 U.S. 1105, 
104 S. Ct. 1606, 80 L. Ed. 2d 135 (1984). 


Company. 

The word company within this section is 
used in the generic sense; to accept the 
contention that the word company is to be 
read as corporation would be a strained 
interpretation. Young v. Energy Transp. 
Sys., 278 Ark. 146, 644 S.W.2d 266 (1983), 
cert. denied, 465 U.S. 1105, 104 S. Ct. 
1606, 80 L. Ed. 2d 185 (1984). 
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23-15-102. [Transferred.] 


Publisher’s Notes. See Publisher’s 
Notes, § 23-15-101. 


23-15-103. Gas rates. 


All gas lines or companies operating within the state who render a 
domestic or general service to the public in the furnishing and sale of 
gas are required to buy or furnish from the lowest or most advanta- 
geous market. Failure to do so shall deprive them of the difference in 
price between the market price and the price at which the purchase is 
made. 


History. Acts 1921, No. 239, § 1; Pope’s 
Dig., § 5081; A.S.A. 1947, § 73-1901. 


CASE NOTES 
Company. 


The word company within this section is 
used in the generic sense; to accept the 


ANALYSIS 


Commission’s Authority. 


Company. 


Commission’s Authority. 

The Arkansas Public Service Commis- 
sion has no authority to discard the rate- 
base method in favor of the field-price 
method in determining the net profits a 
public utility can earn in this state. Acme 
Brick Co. v. Arkansas Pub. Serv. Comm’n, 
227 Ark. 436, 299 S.W.2d 208 (1957). 


contention that the word company is to be 
read as corporation would be a strained 
interpretation. Young v. Energy Transp. 
Sys., 278 Ark. 146, 644 S.W.2d 266 (1983), 
cert. denied, 465 U.S. 1105, 104 S. Ct. 
1606, 80 L. Ed. 2d 135 (1984). 

Cited: SEECO, Inc. v. Hales, 341 Ark. 
673, 22 S.W.3d 157 (2000); Brandon v. 
Arkansas W. Gas Co., 76 Ark. App. 201, 61 
S.W.3d 193 (2001). 


23-15-104. Rates and charges of natural gas utilities — Determi- 
nation. 


In determining and regulating the rates and charges of a natural gas 
utility company, the Arkansas Public Service Commission shall allow as 
an operating expense of the natural gas utility company, for natural gas 
produced by it, the fair value or reasonable market price of the natural 
gas at the point at which the gas is delivered into the transmission 
system of the natural gas utility company in or within the vicinity of the 
field or fields where produced. 


History. Acts 1957, No. 175, § 1;A.S.A. 
1947, § 73-1903. 
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CASE NOTES 


ANALYSIS 


Actions by Taxpayers. 
Effect of Section. 
Evidence. 

Fair Field Prices. 
Validity of Rates. 


Actions by Taxpayers. 

Tort action brought by ratepayers im- 
permissibly encroached on the exclusive 
authority of the public service commission 
to fix rates. Cullum v. Seagull Mid-South, 
Inc., 322 Ark. 190, 907 S.W.2d 741 (1995). 


Effect of Section. 

The effect of this section was to disasso- 
ciate the company-owned oil and gas pro- 
duction properties from all consideration 
in connection with rate-making. The re- 
sult of this section was that the rate 
payable by gas customers would in no way 
be affected by the success or failure of the 
oil companies; therefore, it would be im- 
material to the companies’ customers 
whether the companies’ stockholders pay 
taxes on the oil production properties or 
not or whether they take depletion allow- 
ance. City of El Dorado v. Arkansas Pub. 
Serv. Comm’n, 235 Ark. 812, 362 S.W.2d 
680 (1962). 


Evidence. 
Commission’s adjustment of company’s 
capital structure would have to be set 


aside for want of any substantial evidence 
to support it. Arkansas W. Gas Co. v. 
Arkansas Pub. Serv. Comm’n, 266 Ark. 
668, 588 S.W.2d 424 (1979). 


Fair Field Prices. 

The commission acted lawfully under 
authority of this section in allowing the 
company a “fair field” price, the method 
for determining the price being the fair 
value or reasonable market price of such 
natural gas at the point at which the gas 
is delivered into the transmission system 
of the company or within the vicinity of 
the field or fields where produced. City of 
El Dorado v. Arkansas Pub. Serv. Comm’n, 
235 Ark. 812, 362 S.W.2d 680 (1962). 


Validity of Rates. 

The commission did not act arbitrarily 
in fixing the minimum monthly service 
charge per meter, although it would ap- 
pear to be discriminatory to some of the 
towns, since the commission had a right to 
consider in arriving at a minimum figure 
that figure which would enhance the de- 
velopment and general welfare of the en- 
tire state. City of El Dorado v. Arkansas 
Pub. Serv. Comm’n, 235 Ark. 812, 362 
S.W.2d 680 (1962). 

Cited: Taylor v. Arkansas Louisiana 
Gas Co., 793 F.2d 189 (8th Cir. 1986). 


23-15-105. Pipeline companies authorized to transport ammo- 
nia and other components of fertilizer. 


(a) Pipeline companies operating in this state as common carriers 
and companies operating pipelines in this state for conveying natural or 
artificial gas for public utility service may transport by pipeline 
ammonia and other substances and materials composing commercial 
fertilizer, or used in manufacturing commercial fertilizer, when specifi- 
cally authorized to so do by the Arkansas State Highway and Trans- 
portation Department. 

(b)(1) Applications for authority to operate under subsection (a) of 
this section shall be heard and determined by the department. 

(2) Appeals from the department’s orders in such matters shall be 
granted pursuant to § 23-2-211. 

(c) The department shall make such reasonable rules and regula- 
tions as may be necessary to administer this section. 

(d) All companies authorized by the department to operate under 
subsection (a) of this section are given the right of eminent domain. The 
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procedure to be followed in the exercise of this right shall be the same 
as prescribed in § 18-15-1201 et seq. relating to railroad companies, 
telegraph companies, and telephone companies. 


History. Acts 1967, No. 170, §§ 1-4; 
A.S.A. 1947, §§ 73-1904 — 73-1907. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 38, abolished the board 


and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency’ are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and ‘Transportation Depart- 
ment.” 


SUBCHAPTER 2 — ARKANSAS NatrurAL GAS PIPELINE SAFETY Act oF 1971 


SECTION. 


SECTION. 


23-15-201. 
23-15-202. 
23-15-2083. 
23-15-204. 


23-15-205. 
23-15-206. 
23-15-207. 


23-15-208. 


Title. 

Purpose. 

Definitions. 

General powers of commis- 
sion. 

Safety standards. 

Reports, records, etc., to be 
maintained — Access by 
commission. 

Inspections and 
tions generally. 


investiga- 


23-15-210. 


23-15-211. 


23-15-212. 
23-15-2138. 
23-15-214. 
23-15-215. 


23-15-216. 
23-15-217. 


Confidentiality of information 
obtained by commission — 
Exception. 

Civil penalty — Compromise 
— Proceedings. 

Injunction and jurisdiction. 

Tort liability. 

Fees — Definition. 

Legislative intent concerning 
§ 23-15-214. 

Disposition of funds. 

Jurisdiction of commission 


Inspection and maintenance 
plans. 


23-15-209. Compliance and waiver. 


A.C.R.C. Notes. References to “this 
subchapter” in §§ 23-15-201 — 23-15-216 
may not apply to § 23-15-217 which was 
enacted subsequently. 

Effective Dates. Acts 1971, No. 285, 
§ 11: Mar. 15, 1971. Emergency clause 
provided: “It is hereby found and deter- 
mined by the General Assembly of the 
State of Arkansas that there is an imme- 
diate need to establish a system for mini- 
mum safety standards for the transporta- 
tion of natural and other gas by pipe line, 
and that only by the immediate passage of 
this Act may such standards be estab- 
lished, and therefore, an emergency is 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 


over natural gas pipeline 
inspections. 


public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval.” 

Acts 1975, No. 877, § 3: Apr. 4, 1975. 
Emergency clause provided: “It is hereby 
found and determined by the Seventieth 
General Assembly of the State of Arkan- 
sas that without charging the fees pro- 
vided for herein the Utility Safety Divi- 
sion of the Public Service Commission will 
have insufficient funds to maintain its 
operation. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval.” 
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Acts 1993, No. 778, § 5: Mar. 29, 1998. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that without charging and collect- 
ing the annual assessment fees provided 
for herein, the Pipeline Safety Program of 
the Public Service Commission will not 
have sufficient funds to maintain its op- 
eration. Therefore, an emergency is 
hereby declared to exist, and this act be- 
ing immediately necessary for the preser- 
vation of the public peace, health, and 
safety shall be in full force and effect from 
and after its passage and approval.” 

Acts 1999, No. 1048, § 7: Apr. 1, 1999. 
Emergency clause provided: “It is hereby 
found and determined by the Eighty-sec- 
ond General Assembly that confusion ex- 
ists concerning the proper state agency to 
have jurisdiction over natural gas produc- 
tion facilities and that the confusion has 
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subjected natural gas production compa- 
nies to conflicting jurisdictions of the Oil 
and Gas Commission and the Arkansas 
Public Service Commission. Therefore, in 
order to promote the most efficient regu- 
lation of natural gas production facilities 
and remove any conflict as to jurisdiction, 
an emergency is declared to exist and this 
act being immediately necessary for the 
preservation of the public peace, health 
and safety shall become effective on the 
date of its approval by the Governor. If the 
bill is neither approved nor vetoed by the 
Governor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto.” 


This subchapter may be cited as the “Arkansas Natural Gas Pipeline 


Safety Act of 1971”. 


History. Acts 1971, No. 285, § 1;A.S.A. 
1947, § 73-1908. 


23-15-202. Purpose. 


It is the purpose of this subchapter to empower the Arkansas Public 
Service Commission to submit a satisfactory certification pursuant to 
Section 5 of the Natural Gas Pipeline Safety Act of 1968, Pub. L. No. 
90-481, and to otherwise protect the public peace, health, and safety of 
the citizens of this state. 


History. Acts 1971, No. 285, § 9;A.S.A. Gas Pipeline Safety Act of 1968, Pub. L. 
1947, § 73-1916; Acts 1991, No. 793,§ 1. No. 90-481, referred to in this section, is 
U.S. Code. Section 5 of the Natural codified as 49 U.S.C. §§ 60105 — 60107. 


23-15-203. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Commission” means the Arkansas Public Service Commission; 

(2) “Gas” means natural gas, flammable gas, or gas which is toxic or 
COrrosive; 

(3) “Interstate transmission facilities” means pipeline facilities used 
in the transportation of gas which are subject to the jurisdiction of the 
Federal Energy Regulatory Commission under the Natural Gas Act, 15 
U.S.C. §§ 717 — 717z; 
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(4) “Municipality” means a city, county, or any other political subdi- 
vision of a state; 

(5) “Person” means an individual, firm, joint venture, partnership, 
corporation, association, state, municipality, cooperative association, or 
joint-stock association and includes any trustee, receiver, assignee, or 
personal representative thereof: 

(6) “Petroleum refinery” means an industrial or manufacturing fa- 
cility or plant primarily engaged in producing gasoline, kerosene, 
distillate fuel oils, residual fuel oils, lubricants, or other products 
through the processing of petroleum crude oil that is subject to: 

(A) The United States Environmental Protection Agency Stan- 
dards of Performance for New Stationary Sources set forth in 40 
C.F.R. Part 60, Subpart GGG or successor regulations; 

(B) The United States Environmental Protection Agency chemical 
accident prevention provisions set forth in 40 C.F.R. Part 68, Sub- 
parts A, B, D, E, F, G, and H or successor regulations; and 

(C) The United States Occupational Safety and Health Adminis- 
tration regulations governing process safety management of highly 
hazardous chemicals set forth in 29 C.F.R. § 1910.119 or successor 
regulations; 

(7) “Pipeline facilities” includes, without limitation, pipe, pipe rights- 
of-way, and any equipment facility or building used in the transporta- 
tion of gas or the treatment of gas during the course of transportation 
of gas, but rights-of-way as used in this subchapter does not authorize 
the commission to prescribe the location or routing of any pipeline 
facility; 

(8) “Production facilities” includes, without limitation, piping or 
equipment used in the production, extraction, recovery, lifting, stabili- 
zation, separation, or treatment of natural gas or associated storage or 
measurement from the wellhead to a meter where the gas is transferred 
to a custodian other than the well operator for gathering or transport, 
commonly known as a “custodial transfer meter”; 

(9) “Production process” means the extraction of gas from the geo- 
logical source of supply to the surface of the earth, thence through the 
lines and equipment used to treat, compress, and measure the gas 
between the wellhead and the meter where it is either sold or delivered 
to a custodian other than the well operator for gathering and transport 
to a place of sale, sometimes called a “custodial transfer meter”; and 

(10)(A) “Transportation of gas” means the gathering, transmission, 

or distribution of gas by pipeline or the storage of gas in or through 

any pipeline facilities other than interstate transmission facilities as 
defined in this section. 

(B) “Transportation of gas” shall not include production facilities 
or the production process. 

(C) “Transportation of gas” shall include the gathering, transmis- 
sion, or distribution of natural gas containing one hundred (100) or 
more parts per million of hydrogen sulfide from the custodial transfer 
meter through any pipeline, rural or nonrural, to and through any 
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pipeline facility that removes hydrogen sulfide, except that portion of 
such a pipeline or pipeline facility that is located within the fenced 


boundary of a petroleum refinery. 


History. Acts 1971, No. 285, § 2;A.S.A. 
1947, § 73-1909; Acts 1991, No. 793, § 2; 
1999, No. 1048, § 1; 2001, No. 153, § 1; 
2009, No. 452, § 2. 

A.C.R.C. Notes. The amendment to 
§ 23-15-203 by Acts 1999, No. 1048, § 1 
omitted the following phrase in the third 
sentence in subdivision (9) (formerly sub- 


omitted from § 23-15-203 without being 
stricken through on the act, it is not clear 
whether the omission of the phrase by the 
General Assembly was intentional. 

U.S. Code. Subpart GGG of 40 C.F.R. 
Part 60, referred to in this section, is 
codified as 40 C.F.R. § 60.590 et seq. 

Subparts A, B, D, E, F, G, and H of 40 


C.F.R. Part 68, referred to in this section, 
are codified as 40 C.F.R. § 68.1 et seq., 40 
C.F.R. § 68.65 et seq. 


division (3)): “similar populated area 
which the Arkansas Public Service Com- 
mission may define.” As the phrase was 


23-15-204. General powers of commission. 


The Arkansas Public Service Commission may: 

(1) Advise, consult, contract, and cooperate with any agency of the 
federal government, the State of Arkansas, or any other state in 
projects of common interest of the regulations of safety of pipeline 
facilities and transportation of gas and administer the authority 
delegated to the commission by contract with the federal government or 
any agency thereof including the authority to participate in the enforce- 
ment of federal standards applicable to interstate transmission facili- 
ties, as defined in § 23-15-203, as an agent of any agency of the state or 


federal government; and 


(2) Accept, receive, apply for, or administer grants or other funds or 
gifts from public or private agencies, including the federal government, 


or from any other person. 


History. Acts 1971, No. 285, § 3; A.S.A. 
1947, § 73-1910. 


CASE NOTES 


In General. 

The Public Service Commission is 
vested with the authority to adjudicate 
individual disputes involving public 
rights that the Commission is charged by 
law to administer; public rights that the 
Commission may adjudicate are those 
arising from the public utility statutes 
enacted by the General Assembly, and the 
lawful rules, regulations, and orders en- 
tered by the Commission in the execution 


23-15-205. Safety standards. 


of the statutes. Southwestern Glass Co. v. 
Arkansas Okla. Gas Corp., 325 Ark. 378, 
925 S.W.2d 164 (1996). 

The Public Service Commission has the 
authority to regulate safety concerns ac- 
companying construction and mainte- 
nance of a proposed private gas line. 
Southwestern Glass Co. v. Arkansas Okla. 
Gas Corp., 325 Ark. 378, 925 S.W.2d 164 
(1996). 


(a) The Arkansas Public Service Commission by order may promul- 
gate, amend, enforce, waive, and repeal minimum safety standards for 
the transportation of gas and pipeline facilities. 
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(b)(1) These standards may apply to the design, installation, inspec- 
tion, testing, construction, extension, operation, replacement, and 
maintenance of pipeline facilities. 

(2) The state safety standards shall be practicable and designed to 
meet the needs for pipeline safety. 

(c) In prescribing the safety standards, the commission shall con- 
sider: 

(1) Relevant available pipeline safety data; 

(2) Whether such standards are appropriate for the particular type of 
pipeline transportation; 

(3) The reasonableness of any proposed standard; and 

(4) The extent to which such standards will contribute to the public 
safety. 

(d) Safety regulations promulgated for gas pipeline facilities or the 
transportation of gas shall be consistent with federal law and with rules 
and regulations promulgated under authority of the Natural Gas 
Pipeline Safety Act of 1968, Pub. L. No. 90-481, as amended. 

(e) Standards affecting the design, installation, construction, initial 
inspection, and initial testing shall not be applicable to pipeline 
facilities in existence on the date such standards are adopted. 

(f) Whenever the commission finds a particular facility to be hazard- 
ous to life or property, it shall be empowered to require the person 
operating the facility to cease such operation or to take steps necessary 
to remove the hazards. 


History. Acts 1971, No. 285,§ 3;A.S.A.  § 25-15-201 et seq., for purposes of this 
1947, § 73-1910; Acts 1991, No. 793, § 3; subchapter only” following “order” in (a). 
1999, No. 1048, § 2; 2013, No. 1343, § 1. U.S. Code. The Natural Gas Pipeline 

Amendments. The 2013 amendment Safety Act of 1968, Pub. L. No. 90-481, 
deleted “pursuant to the provisions of the _ referred to in this section, is codified as 49 
Arkansas Administrative Procedure Act, U.S.C. § 60101 et seq. 


CASE NOTES 


Injunction. lic use of the dedicated easement and 

Construction of proposed private gas_ right-of-way, not enjoined. Southwestern 
line, which would physically cross a public Glass Co. v. Arkansas Okla. Gas Corp., 
gas line but would not otherwise be in 325 Ark. 378, 925 S.W.2d 164 (1996). 
conflict or inconsistent with the city’s pub- 


23-15-206. Reports, records, etc., to be maintained — Access by 
commission. 


(a) The Arkansas Public Service Commission may require persons 
subject to this subchapter to maintain record maintenance, reporting, 
and inspection. 

(b) Each person who engages in the transportation of gas or who 
owns or operates pipeline facilities shall establish and maintain such 
records, make such reports, and provide such information as the 
commission may reasonably require to enable it to determine whether 
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the person has acted or is acting in compliance with this subchapter and 
the standards established under this subchapter. 

(c) Each person who engages in the transportation of gas or who 
owns or operates pipeline facilities upon request of an officer, employee, 
or agent authorized by the commission shall permit such officer, 
employee, or agent to inspect books, papers, records, and documents, 
relevant to determining whether such person has acted or is acting in 
compliance with this subchapter and the standards established pursu- 
ant to this subchapter. 


History. Acts 1971, No. 285, § 3;A.S.A. 
1947, § 73-1910. 


23-15-207. Inspections and investigations generally. 


(a)(1) The Arkansas Public Service Commission may make inspec- 
tions and investigations consistent with this subchapter and conduct 
investigations of pipeline failures whenever needed, and in connection 
therewith, enter private or public property at all reasonable times. 

(2) The results of investigations shall be reduced to writing if any 
enforcement action is contemplated and a copy thereof furnished to the 
operator of the pipeline facilities or transportation of gas facilities 
inspected or investigated before any enforcement action is initiated. 

(b) The commission is authorized to conduct inspections and inves- 
tigations other than those in § 23-15-206 as may be necessary to aid in 
the enforcement of the provisions of this subchapter and the standards 
established pursuant to this subchapter. In doing so, it may obtain 
possession of any pipe or any part of a pipeline facility for analysis, 
inspection, or testing. 

(c) For purposes of enforcement of this subchapter, officers, employ- 
ees, or agents authorized by the commission, upon presenting appro- 
priate credentials to the individual in charge, are authorized: 

(1) To enter upon pipeline facilities at reasonable times; and 

(2) To inspect such facilities at reasonable times and within reason- 
able limits and in a reasonable manner. 

(d) Each inspection shall be commenced and completed with reason- 
able promptness. 

(e) The commission may furnish the appropriate prosecuting attor- 
ney or the Attorney General any information obtained indicating 
noncompliance with such standards for appropriate action. 


History. Acts 1971, No. 285, § 3;A.S.A. 
1947, § 73-1910. 


23-15-208. Inspection and maintenance plans. 


(a) Kach person who engages in the transportation of gas or who 
owns or operates pipeline facilities not subject to the jurisdiction of the 
Federal Energy Regulatory Commission under the Natural Gas Act 
shall file with the Arkansas Public Service Commission a plan for 
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inspection and maintenance of each pipeline facility owned or operated 
by the person and any changes in the plan in accordance with 
regulations prescribed by the Arkansas Public Service Commission. 

(b) The Arkansas Public Service Commission by regulation may also 
require persons who engage in the transportation of gas or who own or 
operate pipeline facilities subject to the provisions of this subchapter to 
file such plans for approval. 

(c) If at any time the Arkansas Public Service Commission finds that 
the plan is inadequate to achieve safe operation, the Arkansas Public 
Service Commission after notice and opportunity for a hearing shall 
require the plan to be revised. 

(d) The plan required by the Arkansas Public Service Commission 
shall be practicable and designed to meet the need for pipeline safety. 

(e) In determining the adequacy of the plan, the Arkansas Public 
Service Commission shall consider: 

(1) Relevant available pipeline safety data; 

(2) Whether the plan is appropriate for the particular type of pipeline 
transportation; 

(3) The reasonableness of the plan; and 

(4) The extent to which the plan will contribute to public safety. 


History. Acts 1971, No. 285, § 4;A.S.A. ferred to in this section is codified as 15 
1947, § 73-1911. U.S.C. § 717 et seq. 
U.S. Code. The Natural Gas Act re- 


23-15-209. Compliance and waiver. 


(a) Each person who engages in the transportation of gas or who 
owns or operates pipeline facilities shall: 

(1) At all times after the date any applicable safety standard estab- 
lished under this subchapter takes effect, comply with the require- 
ments of such standard; 

(2) File and comply with a plan of inspection and maintenance 
required by § 23-15-208; and 

(3) Permit access to or copying of records, make reports or provide 
information, and permit entry or inspection, as required under §§ 23- 
15-206 and 23-15-207. 

(b) The Arkansas Public Service Commission, pursuant to the provi- 
sions of the Natural Gas Pipeline Safety Act of 1968, Pub. L. No. 90-481, 
may waive compliance with a safety standard. 


History. Acts 1971, No. 285,§ 5;A.S.A. Safety Act of 1968, Pub. L. No. 90-481, 
1947, § 73-1912. referred to in this section, is codified as 49 
U.S. Code. The Natural Gas Pipeline U.S.C. § 60101 et seq. 


23-15-210. Confidentiality of information obtained by commis- 
sion — Exception. 


(a) All information reported to or otherwise obtained by the Arkan- 
sas Public Service Commission or its representative pursuant to the 
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provisions hereof, which information contains or relates to a trade 
secret referred to in 18 U.S.C. § 1905, shall be considered confidential 
for the purpose of that section, except that the information may be 
disclosed to other officers or employees concerned with carrying out this 
subchapter or when relevant in any proceeding under this subchapter. 

(b) Nothing in this section shall authorize the withholding of infor- 
mation by the commission, or any officer, employee, or agent under its 
control, from the duly authorized committees of the General Assembly. 


History. Acts 1971, No. 285, § 3;A.S.A. 
1947, § 73-1910. 


23-15-211. Civil penalty — Compromise — Proceedings. 


(a) A person who violates a provision of § 23-15-209 or a regulation 
issued under this subchapter is subject to a civil penalty not to exceed: 

(1) Two hundred thousand dollars ($200,000) for each day that the 
violation persists; and 

(2) Two million dollars ($2,000,000) for any related series of viola- 
tions. 

(b) Any such civil penalty may be compromised by the Arkansas 
Public Service Commission. 

(c) In determining the amount of the penalty or the amount agreed 
upon in compromise, the appropriateness of the penalty to the size of 
the business of the person charged, the gravity of the violation, and the 
good faith of the person charged in attempting to achieve compliance, 
after notification of a violation, shall be considered. 

(d) Proceedings under this section shall be subject to the Arkansas 
Administrative Procedure Act, § 25-15-201 et seq. 

(e) Any penalty imposed under this section, if not promptly paid to 
the commission, shall be recovered with interest thereon from the date 
of the order in a civil action brought by the commission. 

(f) Any civil penalty collected and imposed under this section shall be 
paid to the secretary of the Arkansas Public Service Commission. 


History. Acts 1971, No. 285, §§ 6, 8; 
1975, No. 877, § 2; A.S.A. 1947, §§ 783- 
1913, 73-1915; Acts 1991, No. 793, § 4; 


lars ($200,000) for “one hundred thou- 
sand dollars ($100,000)” in (a)(1); and sub- 
stituted “Two million dollars ($2,000,000)” 


1995, No. 713, § 1; 2005, No. 539, § 1; 
20134 NOA 1343, Sie: 

Amendments. The 2013 amendment 
added subdivision designations in (a); 
substituted “Two hundred thousand dol- 


for “However, the maximum civil penalty 
shall not exceed one million dollars 
($1,000,000)” in (a)(2) and made stylistic 
changes. 


23-15-212. Injunction and jurisdiction. 


(a)(1) The Arkansas Public Service Commission pursuant to the 
provisions of Acts 1935, No. 324, shall have the right to file suit to 
restrain violations of this subchapter, including the restraint of trans- 
portation of gas or the operation of a pipeline facility, or to enforce 
standards established hereunder upon petition by the commission or by 
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the appropriate prosecuting attorney or the Attorney General on behalf 
of the State of Arkansas. 

(2) Whenever practicable, the commission shall give notice to any 
person against whom an action for injunctive relief is contemplated and 
afford him or her an opportunity to present his or her views and, except 
in the case of a knowing and willful violation, shall afford him or her 
reasonable opportunity to achieve compliance. However, the failure to 
give such notice and afford such opportunity shall not preclude the 
granting of appropriate relief. 

(b) Actions under subsection (a) of this section and § 23-15-211 may 
be brought in any court of competent jurisdiction in any county wherein 
any act or transaction constituting the alleged violation occurred or in 
the county wherein is located the principal place of business of any 
defendant. Process in such cases may be served in any manner provided 
by law. 


History. Acts 1971, No. 285,§ 7;A.S.A. 405, 23-2-408, 23-2-410 — 23-2-412, 23-2- 
1947, § 73-1914. 414 — 23-2-421, 23-2-426, 23-2-428, 23-2- 

Publisher’s Notes. Acts 1935, No. 324, 429, 23-3-101 — 23-3-107, 23-3-112 — 
referred to in this section, is codified as 23-3-115, 23-3-118, 23-3-119, 23-3-201 — 
§§ 14-200-101, 14-200-103 — 14-200-108, 23-3-206, 23-4-102, 23-4-103, 23-4-105 — 
14-200-111, 23-1-101 — 23-1-112, 23-2- 23-4-109, 23-4-205, 23-4-402 — 23-4-405, 
301, 23-2-303 — 23-2-308, 23-2-310, 23-2- 23-4-407 — 23-4-418, 23-4-620 — 23-4- 
312, 23-2-314 — 23-2-316, 23-2-402, 23-2- 634, 23-18-101. 


23-15-213. Tort liability. 


Nothing in this subchapter shall affect the common law or statutory 
tort liability of any person. 


History. Acts 1971, No. 285, § 5; A.S.A. 
1947, § 73-1912. 


23-15-214. Fees — Definition. 


(a1) There is levied and charged and shall be collected by the 
Arkansas Public Service Commission an annual assessment fee against 
each natural gas pipeline transporter, owner, or operator subject to the 
provisions of this subchapter to provide for the cost of operating the 
pipeline safety program of the commission. 

(2) Each natural gas pipeline transporter, owner, or operator shall 
pay the annual assessment fee authorized in this section for the 
pipeline safety program, which shall be in addition to any assessment 
fee authorized by § 23-3-110. This annual assessment, together with 
any assessment fee charged under § 23-3-110, shall not exceed in any 
year an amount in excess of that which could be charged and collected 
pursuant to § 23-3-110. 

(3) All annual assessment fees levied under this section shall be in 
addition to all property, franchise, license, or other taxes, fees, or 
charges prescribed by law. 
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(4)(A) Except for natural gas pipeline facilities consisting of fewer 
than fifty (50) miles, the annual assessment fee shall be levied and 
charged in an amount which shall be equivalent to that proportion of 
the total pipeline safety program’s costs that each natural gas 
pipeline transporter’s, owner’s, or operator’s miles of natural gas 
pipeline in Arkansas, not including service lines in distribution 
systems, bear to the total number of miles of natural gas pipeline in 

Arkansas of all natural gas pipeline transporters, owners, or opera- 

tors who are subject to the provisions of this section. 

(B) Each natural gas transporter, owner, or operator of natural gas 
pipeline facilities totaling fewer than fifty (50) miles shall pay an 
annual assessment fee equal to fifteen ten-thousandths (.0015) times 
the total cost of operating the pipeline safety program of the commis- 
sion for the assessment year. 

(b) Each natural gas pipeline transporter, owner, or operator ceasing 
to engage in activities subject to the provisions of this subchapter 
during any calendar year shall pay to the commission within fifteen (15) 
days of ceasing such activities all assessments then owing, and shall at 
the same time file with the commission a statement of the number of its 
miles of natural gas pipeline in Arkansas for the current year and for 
the previous year if it has not theretofore been filed. 

(c)(1) The calculation of annual assessment fees will be based on the 
pipeline miles reported to the Office of Pipeline Safety of the Arkansas 
Public Service Commission on or before March 15 of each year. 

(2) After determining the amount of the annual assessment imposed 
by this section, the commission, annually on or before June 1, shall 
prepare and transmit to each natural gas pipeline transporter, owner, 
or operator a statement of the assessment due for the cost of operating 
the pipeline safety program of the commission. 

(3) Thereafter, on or before June 30, each natural gas pipeline 
transporter, owner, or operator who was billed under subdivision (c)(2) 
of this section shall pay to the secretary of the Arkansas Public Service 
Commission any annual assessment fee due under this section. 

(4) In the event any natural gas pipeline transporter, owner, or 
operator shall fail or refuse to pay the annual assessment fee provided 
for in this section on or before June 30, the commission shall add to the 
annual assessment fee a penalty of twenty-five percent (25%) thereof 
and certify the amount of the delinquent tax and penalty to the 
Attorney General for collection. 

(d) For purposes of this section, the term “natural gas pipeline 
transporter, owner, or operator”: 

(1) Shall mean any individual, firm, joint venture, partnership, 
corporation, association, state, municipality, cooperative association, 
joint-stock association, or any business segment thereof, and includes 
any trustee, receiver, assignee, or personal representative who engages 
in the transportation of natural gas in Arkansas or who owns or 
operates natural gas pipeline facilities in Arkansas; and 

(2) Shall not include the owner or operator of a master-metered 
facility. 
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History. Acts 1971, No. 285, § 8; 1975, Amendments. The 2013 amendment 
No. 877, § 2;A.S.A. 1947, § 73-1915; Acts substituted “March 15” for “February 15” 
ees NOs 9d.895 0; 1993, NO. 115, 5013 6 inwc)(1), 

2001, No. 766, § 1; 2013, No. 1343, § 3. 


23-15-215. Legislative intent concerning § 23-15-214. 


(a) Itis the purpose and intent of the General Assembly in enacting 
§ 23-15-214 to specifically authorize the Arkansas Public Service 
Commission to make assessments upon interstate pipelines operating 
within this state and to provide funds to initiate and carry out an 
effective gas pipeline safety inspection program in order to properly 
protect the public health and safety of the citizens of this state. 

(b) In enacting this section, the General Assembly is aware that: 

(1) Recent federal court decisions have specifically upheld the right 
of states to impose safety assessments upon interstate pipelines; 

(2) The United States Department of Transportation has recently 
designated the commission as its agent for inspection of interstate 
pipeline facilities located in Arkansas; 

(3) The Sixty-Ninth General Assembly, in House Concurrent Resolu- 
tion No. 95, specifically recognized and declared that the commission 
can provide effective public safety inspections of interstate gas trans- 
mission facilities at far less cost than this service can be provided by 
federal inspectors and that the future safety of the residents of the 
State of Arkansas requires the support of the General Assembly to 
ensure a safety inspection program for such pipelines located in 
Arkansas; and 

(4) Legislation enacted by the United States Congress authorizes 
federal funds for reimbursement of up to fifty percent (50%) of the 
annual cost to the state which initiates such a program. 


History. Acts 1975, No. 877, § 1;A.S.A. 
1947, § 73-1915n. 


23-15-216. Disposition of funds. 


On receipt of the fees, charges, and penalties provided for in this 
subchapter, the secretary of the Arkansas Public Service Commission 
shall pay the fees, charges, and penalties into the State Treasury. The 
amounts received by the Treasurer of State shall be credited by him or 
her as special revenues and designated as the “Public Service Commis- 
sion Utility Safety Fund”, which will be a separate fund account 
established by the Treasurer of State. 


History. Acts 1971, No. 285, § 8; 1975, 
No. 877, § 2; A.S.A. 1947, § 73-1915. 
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23-15-217. Jurisdiction of commission over natural gas pipeline 
inspections. 


(a) The Office of Pipeline Safety of the Arkansas Public Service 
Commission shall continue its administration of and shall continue to 
conduct safety inspections for any natural gas pipeline facilities which 
contain one hundred (100) or more parts per million of hydrogen sulfide 
which by this act or any other act of the General Assembly are 
transferred to or placed under the jurisdiction of the Oil and Gas 
Commission until the earlier of such time as: 

(1) The Oil and Gas Commission receives certification from the 
United States Department of Transportation to administer and conduct 
the required safety inspections; 

(2) The Oil and Gas Commission has obtained the appropriate 
equipment to conduct the required inspections; and 

(3) The Oil and Gas Commission has established inspection criteria 
equal to, but not less stringent than, that currently in force for the 
facilities in question as set out in the Arkansas Gas Pipeline Code, or 
one (1) year from April 1, 1999. 

(b) Prior to the Oil and Gas Commission’s assuming exclusive 
jurisdiction over any natural gas pipeline facility which contains one 
hundred (100) or more parts per million of hydrogen sulfide transferred 
to it by this act or any other act of the General Assembly, there shall be 
a joint inspection by the Office of Pipeline Safety of the Arkansas Public 
Service Commission and the Oil and Gas Commission of all natural gas 
pipeline facilities which contain one hundred (100) or more parts per 
million of hydrogen sulfide, the exclusive jurisdiction over administra- 
tion and safety inspections which is being transferred from the Office of 
Pipeline Safety of the Arkansas Public Service Commission to the Oil 
and Gas Commission to ensure that, at that point in time when transfer 
occurs, the compliance status of the pipelines is documented and the 
responsibility for bringing any pipeline code violations into compliance 
shall rest with the Oil and Gas Commission. 


History. Acts 1999, No. 1048, § 3. enacted subsequently. 

A.C.R.C. Notes. References to “this Meaning of “this act”. Acts 1999, No. 
subchapter” in §§ 23-15-201 — 23-15-216 1048, codified as §§ 23-15-203, 23-15-205, 
may not apply to this section which was_ and 23-15-217. 
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23-16-101 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-16-101. Definitions. 

23-16-102. Subchapter cumulative. 

23-16-103. Annual certified statement of 
eross revenue. 

23-16-104. Annual fee collected from car- 
riers. 


Effective Dates. Acts 1949, No. 262, 
§ 9: Mar. 9, 1949. Emergency clause pro- 
vided: “It has been found by the General 
Assembly of the State of Arkansas that 
certain public utilities now subject to 
regulation by the Arkansas Public Service 
Commission are required by law to pay 
certain fees to the Commission while 
other public utilities which are equally 
subject to regulation by the Commission 
are exempt from the payment of such fees. 
It is further found and declared to be just 
and equitable that each public utility sub- 
ject to regulation by the Commission 


23-16-101. Definitions. 


SECTION. 

23-16-105. Statement of fees due from 
rail carriers — Payment — 
Delinquent penalty. 

23-16-106. Record of cost of operation 
kept. 


should bear its fair proportion of the ex- 
penses incident to such regulation. There 
is urgent need for more rigid enforcement 
of the safety rules and regulations on the 
highways of this state, particularly as 
they relate to the motor carrier laws, rules 
and regulations pertaining thereto. 
Therefore, an emergency is hereby de- 
clared to exist, and this Act being neces- 
sary for the preservation of the public 
peace, health and safety, shall take effect 
and be in force from and after the date of 
its passage and approval.” 


As used in this subchapter, unless the context otherwise requires: 

(1) “Department” means the Arkansas State Highway and Transpor- 
tation Department; 

(2) “Other carriers” means all persons, firms, and corporations, other 
than rail carriers as defined in this section, which were subject to 
regulation by the department prior to the enactment of Acts 1945, No. 
40, together with all persons, firms, and corporations which perform 
similar services in Arkansas. “Other carriers” shall also include com- 
mon carriers by aircraft as defined under the Arkansas Air Commerce 
Act, § 23-14-102 et seq.; and 

(3) “Rail carrier” means all persons, firms, and corporations engaged 
in the business of common carrier of freight and passengers by rail in 


Arkansas and which are subject to regulation by the department. 


History. Acts 1949, No. 262,§ 1;A.S.A. 
1947, § 73-268. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 


ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
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State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


23-16-102. Subchapter cumulative. 


This subchapter shall be construed as being cumulative as to the 
terms and provisions of Acts 1935, No. 324, Acts 1945, No. 40, and the 
Arkansas Air Commerce Act, § 23-14-101 et seq., except as otherwise 


provided in § 23-3-109. 


History. Acts 1949, No. 262,§ 8;A.S.A. 
1947, § 73-274. 

Publisher’s Notes. Acts 1935, No. 324, 
referred to in this section, is codified as 
§§ 14-200-101, 14-200-103 — 14-200-108, 
14-200-111, 23-1-101 — 23-1-112, 23-2- 
301, 23-2-303 — 23-2-308, 23-2-310, 23-2- 
312, 23-2-314 — 23-2-316, 23-2-402, 23-2- 
405, 23-2-408, 23-2-410 — 23-2-412, 23-2- 
414 — 23-2-421, 23-2-426, 23-2-428, 23-2- 
429, 23-3-101 — 23-3-107, 23-3-112 — 


23-3-115, 23-3-118, 23-3-119, 23-3-201 — 
23-3-206, 23-4-102, 23-4-103, 23-4-105 — 
23-4-109, 23-4-205, 23-4-402 — 23-4-405, 
23-4-407 — 23-4-418, 23-4-620 — 23-4- 
634, 23-18-101. 

Acts 1945, No. 40, referred to in this 
section, is codified as §§ 23-2-101, 23-2- 
103 — 23-2-105, 23-2-108, 23-2-109, 23-2- 
403, 23-2-406, 23-2-407, 23-2-409, 23-2- 
413, 23-2-418, 23-3-109, 23-3-110. 


23-16-103. Annual certified statement of gross revenue. 


(a)(1) Annually, during the month of March, every rail carrier and 
other carrier which is subject to regulation by the Arkansas State 
Highway and Transportation Department under the laws of Arkansas 
shall prepare and transmit to the department a certified statement of 
the gross revenues from its operations in Arkansas for the preceding 
calendar year ending December 31. 

(2) No deduction shall be made from such gross revenues on account 
of any payments, expenses, or uncollectible accounts, except refunds 
occasioned by errors or overcharges. 

(b) Upon receipt of the certified statement, the department shall 
determine the total gross revenues in Arkansas of each and all of the 
rail carriers and the total gross revenues in Arkansas of each and all of 


the other carriers. 


History. Acts 1949, No. 262, § 3;A.S.A. 
1947, § 73-270. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 


572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency’ are used in 
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any provision of the Code, the Acts of and taken to mean the Arkansas State 
Arkansas or any statute, directive, ruleor Highway and Transportation Depart- 
regulation, they shall be hereafter held ment.” 


23-16-104. Annual fee collected from carriers. 


(a) There is levied and charged and there shall be collected annually 
from each rail carrier which is subject to regulation by the Arkansas 
State Highway and Transportation Department under the laws of 
Arkansas a fee in an amount which shall be equivalent to that 
proportion of the total rail carrier cost that the gross revenues in 
Arkansas of each of the rail carriers bear to the total gross revenues in 
Arkansas of all of the rail carriers. However, the fee to be collected 
annually from each of the rail carriers shall not exceed in any year an 
amount exceeding two-fifths of one percent (% of 1%) of the gross 
revenues in Arkansas of each respective rail carrier. 

(b) There is levied and charged and there shall be collected annually 
from each other carrier which is subject to regulation by the depart- 
ment under the laws of Arkansas a fee in an amount which shall be 
equivalent to that proportion of the total other carrier costs that the 
eross revenues in Arkansas of each of the other carriers bear to the total 
gross revenues in Arkansas of all of the other carriers. However, the fee 
to be collected annually from each of the other carriers shall not exceed 
in any year an amount exceeding two-fifths of one percent (% of 1%) of 
the gross revenues in Arkansas of each respective other carrier. 


History. Acts 1949, No. 262, §§ 4, 5; 
A.S.A. 1947, §§ 73-271, 73-272. 

A.C.R.C. Notes. Pursuant to Acts 1989 
(1st Ex. Sess.), No. 153, § 2, references in 
this section to the Arkansas Transporta- 
tion Commission have been changed to 
the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 153, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 


State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
‘Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 

Publisher’s Notes. With respect to 
fees charged carriers subject to the Arkan- 
sas Motor Carrier Act, § 23-13-2011 et 
seq., this section may be affected by § 23- 
13-235. 


23-16-105. Statement of fees due from rail carriers — Payment 
— Delinquent penalty. 


(a) After determining the amount of the fee due to be paid by each of 


the rail carriers, the Arkansas State Highway and Transportation 
Department, annually on or before August 15, shall prepare and 
transmit to each of the rail carriers a statement of the fees due for rail 
carrier costs during the preceding fiscal year. 
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(b) Thereafter, on or before August 31 of each year, each of the rail 
carriers shall pay to the department all fees shown to be due by the 
statements. 

(c) On receipt of the fees and charges provided for in this subchapter, 
the department shall deposit the fees and charges with the Treasurer of 
State, and the amount so received by the Treasurer of State shall be 
classified by the Treasurer of State as special revenues and transferred, 
by the Treasurer of State on the last business day of the month such 
amounts are deposited, to the State Highway and Transportation 
Department Fund, there, notwithstanding the provisions of any law to 
the contrary, to be utilized by the department for the purposes of 
administering the laws of this state which the State Highway Commis- 
sion and the department are responsible for administering with regard 
to rail carriers and for the construction, reconstruction, and mainte- 
nance of highways and bridges in the state highway system. 

(d) In the event any rail carrier fails or refuses to pay the fees 
provided for in this subchapter on or before August 31 of each year, the 
department shall add to such fee a penalty of twenty-five percent (25%) 
thereof and certify the amount of the delinquent fee and penalty to the 
Attorney General for collection. 


History. Acts 1949, No. 262,§ 6;A.S.A. sas Motor Carrier Act, § 23-13-210 et 
1947, § 73-273; Acts 1993, No. 725, § 1. seq., this section may be affected by § 23- 
Publisher’s Notes. With respect to 13-235. 
fees charged carriers subject to the Arkan- 


23-16-106. Record of cost of operation Kept. 


(a) The Arkansas State Highway and Transportation Department 
shall designate one (1) of its officers or employees who is familiar with 
cost accounting methods to keep a separate and accurate record of that 
part of the cost of operation and maintenance of the Arkansas State 
Highway and Transportation Department having to do with matters 
relating to the regulation of: 

(1) Rail carriers, which costs are hereinafter referred to as “rail 
carrier costs”; and 

(2) Other carriers, which costs are hereinafter referred to as “other 
carrier costs”. 

(b) In a similar manner to that set forth in subsection (a) of this 
section, an officer or employee of the Arkansas Public Service Commis- 
sion shall keep an accurate record of that part of the cost of operation 
and maintenance of the commission having to do with matters relating 
to: 

(1) Public utilities, other than rail carriers, and other carriers which 
are subject to regulation by the commission; and 

(2) The Tax Division of the Arkansas Public Service Commission. 


History. Acts 1949, No. 262,§ 2;A.S.A. (1st Ex. Sess.), No. 153, § 2, references in 
1947, § 73-269. this section to the Arkansas Transporta- 
A.C.R.C. Notes. Pursuant to Acts 1989 tion Commission have been changed to 
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the Arkansas State Highway and Trans- 
portation Department. The Arkansas 
Transportation Commission was _ abol- 
ished and replaced by the Transportation 
Regulatory Board and the Transportation 
Safety Agency pursuant to Acts 1987, No. 
572. However, Acts 1989 (1st Ex. Sess.), 
No. 67, § 23, and Acts 1989 (1st Ex. Sess.), 
No. 158, §§ 2 and 3, abolished the board 
and the agency and transferred their pow- 
ers, functions, and duties to the State 
Highway Commission and the Arkansas 
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23-16-203 


State Highway and Transportation De- 
partment, respectively. 

Acts 1989 (1st Ex. Sess.), No. 153, § 2, 
provided, in part: “Wherever the words 
‘Arkansas Transportation Commission’ or 
“Transportation Safety Agency are used in 
any provision of the Code, the Acts of 
Arkansas or any statute, directive, rule or 
regulation, they shall be hereafter held 
and taken to mean the Arkansas State 
Highway and Transportation Depart- 
ment.” 


SUBCHAPTER 2 — EMPLOYEE Bonpbs 


SECTION. 

23-16-201. Penalty. 

23-16-202. Bonds, contracts, etc., in viola- 
tion of subchapter void. 

23-16-203. Sureties. 

23-16-204. Employer not to select sure- 
ties. 


Effective Dates. Acts 1911, No. 166, 
§ 5: approved Apr. 7, 1911. Emergency 
declared. 


23-16-201. Penalty. 


SECTION. 

23-16-205. Term of bond or undertaking. 

23-16-206. Rejection of bond or undertak- 
ing. 

23-16-207. Cancellation of bond. 


Any person, officer, manager, company, corporation, association, or 
firm who violates any of the provisions of this subchapter shall be guilty 


of a Class A misdemeanor. 


History. Acts 1911, No. 166, § 4;C.& A.S.A. 1947, § 73-2104; Acts 2005, No. 


MeeDier 8) 7124; Popes Dig., $ 9110; 


1994, § 229. 


23-16-202. Bonds, contracts, etc., in violation of subchapter 


void. 


Any bond, contract, or undertaking made in violation of the provi- 
sions of the subchapter shall be void. 


History. Acts 1911, No. 166, § 4;C. & 
Ma Digeese7 124; Pope’si?Dig..1$)9110; 
A.S.A. 1947, § 73-2104. 


23-16-203. Sureties. 


No common carrier authorized to do business in this state, when 
requiring of an employee that he or she give a bond or undertaking of 
any nature whatsoever, shall require as surety thereon any person not 
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a resident of this state. Nor shall any common carrier accept as surety 
any company, corporation, or association unless the company, corpora- 
tion, or association is a corporation duly organized under the laws of the 
State of Arkansas or who shall have designated an agent residing 
within this state upon whom service of legal process may be had as 
provided by law for foreign corporations doing business in this state and 
shall also have in this state a general office in which it shall require that 
every bond or undertaking shall be approved, if approved and cancelled, 
and where a complete record thereof shall be kept. 


History. Acts 1911, No. 166, § 2;C. & 
M. Dig., § 7122; Pope’s Dig., § 9108; 
A.S.A. 1947, § 73-2102. 


23-16-204. Employer not to select sureties. 


No common carrier authorized to do business in this state, when 
requiring of an employee that he or she give it a bond or undertaking of 
any nature whatsoever, shall require the employee to have the bond or 
undertaking executed by any particular person, company, corporation, 
association, or firm or by any one (1) or more of any number of such 
persons, companies, corporations, associations, or firms named by the 
common carrier as surety. 


History. Acts 1911, No. 166, § 1;C. & 
M. Dig., § 7121; Pope’s Dig., § 9107; 
A.S.A. 1947, § 73-2101. 


23-16-205. Term of bond or undertaking. 


Every bond or undertaking of any nature whatsoever given by an 
employee of any common carrier authorized to do business in this state 
shall be made to cover a definite term. 


History. Acts 1911, No. 166, § 3;C. & 
M. Dig., § 7123; Pope’s Dig., § 9109; 
A.S.A. 1947, § 73-2108. 


23-16-206. Rejection of bond or undertaking. 


No common carrier shall reject any bond or undertaking for any 
reason other than the financial insufficiency of the bond or undertaking. 


History. Acts 1911, No. 166, § 1;C. & 
M. Dig., § 7121; Pope’s Dig., § 9107; 
A.S.A. 1947, § 73-2101. 


23-16-207. Cancellation of bond. 


(a) No such bond or undertaking shall be cancelled without the 
consent of all parties thereto, except for a breach of one (1) or more of 
the conditions thereof. 
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(b)(1) Any such employee who has given a bond or undertaking and 
upon the breach of any of the conditions thereof by the other party or 
parties thereto shall have the power to cancel the bond or undertaking 
by giving the surety or sureties thereon and the common carrier for the 
benefit of whom the bond or undertaking has been made at least ten 
(10) days’ notice in writing, setting out in full the reason for cancelling 
the bond or undertaking. 

(2) The notice is to be signed by the employee and sworn to by him or 
her in this state before any officer authorized to administer oaths. 

(3) Any such notice to a company, corporation, or association may be 
served by leaving the notice with any person upon whom service of legal 
process upon such a company, corporation, or association may be had. 

(c)(1) Any surety on any such bond or undertaking, upon the breach 
of any of the conditions thereof by the common carrier employee for 
whom the bond or undertaking has been made, shall have power to 
cancel the bond or undertaking by giving the employee at least ten (10) 
days’ notice in writing setting out in full the reason for cancelling the 
bond or undertaking. 

(2) The notice is to be signed by an agent or manager of the surety, 
then a resident of this state and then authorized to approve or 
disapprove similar bonds or undertakings for the surety, and is to be 
sworn to by the person signing the notice in this state before an officer 
authorized to administer oaths. 

(d) Nothing in the cancellation of the bond shall affect any right of 
action accruing to any person upon the breach of a contract. 


History. Acts 1911, No. 166, § 3;C.& 
M. Dig., § 7123; Pope’s Dig., § 9109; 
A.S.A. 1947, § 73-2103. 


SUBCHAPTER 3 — UNINSURED Mororist LiABILity INSURANCE 


SECTION. 

23-16-301. Definitions. 

23-16-302. Uninsured motorist liability 
insurance — Carriage re- 
quired — Amount. 


Effective Dates. Acts 1987, No. 590, 
§ 6: Apr. 4, 1987. Emergency clause pro- 
vided: “It is hereby found and determined 
by the General Assembly that the escalat- 
ing costs of automobile liability insurance 
premiums for the political subdivisions 
and municipalities of the State of Arkan- 
sas drain the financial resources of these 
local governments and that financial prob- 
lems of local governments threaten the 


SECTION. 

23-16-303. Insolvency protection applica- 
tion — Amount not lim- 
ited. 

23-16-304. Payment — Subrogation. 


delivery of vital services to the citizens of 
this State and that by self-insuring their 
motor vehicles local governments may re- 
lieve themselves of this financial burden. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval.” 
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23-16-301. Definitions. 


(a) As used in this subchapter, unless the context otherwise requires, 
“common carrier” means any person, firm, or corporation which under- 
takes, either directly or indirectly, to transport members of the general 
public as passengers for compensation whether over regular or irregu- 
lar routes. 

(b) For the purposes of this subchapter and subject to the terms and 
conditions of coverage, the term “uninsured motor vehicle” shall be 
deemed to include an insured motor vehicle where the liability insurer 
thereof is unable to make payment with respect to the legal liability of 
its insured within the limits specified therein because of insolvency. 


History. Acts 1975, No. 8938, 8§ 1, 3; 
A.S.A. 1947, §§ 73-2401, 73-2403. 


CASE NOTES 


Common Carrier. requirements of liability under §§ 23-16- 

The Central Arkansas Transit Author- 302 and 27-19-605. Salley v. Central Ark. 
ity 1s a common carrier as defined in this ‘Transit Auth., 326 Ark. 804, 934 S.W.2d 
section and is therefore subject to the 6510 (1996). 


23-16-302. Uninsured motorist liability insurance — Carriage 
required — Amount. 


Every common carrier, as defined by § 23-16-301, shall carry unin- 
sured motorist liability insurance or shall become a self-insurer, in not 
less than the limits described in § 27-19-605, for the protection of 
passengers and operators of the common carrier who are legally 
entitled to recover damages from owners or operators of uninsured 
motor vehicles because of bodily injury, sickness, or disease including 
death, resulting therefrom. 


History. Acts 1975, No. 893, § 2;A.S.A. 
1947, § 73-2402; Acts 1987, No. 590, § 2. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Survey — 
Insurance, 10 U. Ark. Little Rock L.J. 587. 


CASE NOTES 


Applicability. requirements of liability under this sec- 

The Central Arkansas Transit Author- tion and § 27-19-605. Salley v. Central 
ity is a common carrier as defined in Ark. Transit Auth., 326 Ark. 804, 934 
§ 23-16-301 and is therefore subject tothe S.W.2d 510 (1996). 
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23-16-303. Insolvency protection application — Amount not lim- 


ited. 


(a) An insurer’s insolvency protection shall be applicable only to 
accidents occurring during a policy period in which its insured’s 
uninsured motorist coverage is in effect where the liability insurer of 
the tortfeasor becomes insolvent within one (1) year after such an 
accident. 

(b) Nothing contained in this section shall be construed to prevent 
any insurer from affording insolvency protection under terms and 
conditions more favorable to its insureds than is provided in this 
section. 


History. Acts 1975, No. 8938, § 4;A.S.A. 
1947, § 73-2404. 


23-16-304. Payment — Subrogation. 


In the event of payment to any person under the coverage required by 
this subchapter and subject to the terms and conditions of the coverage, 
the insurer making the payment shall be entitled to the proceeds of any 
settlement or judgment, to the extent of the payment, resulting from 
the exercise of any rights of recovery of the person against any person 
or organization legally responsible for the bodily injury for which the 
payment is made, including the proceeds recoverable from the assets of 
the insolvent insurer. 


History. Acts 1975, No. 8938, § 5;A.S.A. 
1947, § 73-2405. 


SUBCHAPTER 4 — ARKANSAS LIFELINE INDIVIDUAL VERIFICATION EFFORT 
CoRPORATION ACT 


SECTION. 


SECTION. 


23-16-4001. Title. 23-16-406. Option to participate or cease 
23-16-402. Definitions. participation. 
23-16-403. Arkansas Lifeline Individual 23-16-407. Powers and duties of corpora- 
Verification Effort Corpo- tion. 
ration — Creation — 23-16-408. Staff— Real property — Debt. 
Board of directors. 23-16-409. Corporate offices. 
23-16-404. Board of directors — Atten- 23-16-410. Annual audit. 
dance at meetings re- 23-16-411. Articles of incorporation. 
quired. 23-16-412. Purchase of telecommunica- 
23-16-405. Assessment on eligible tele- tions services. 
communications carriers. 23-16-4138. Annual report. 


23-16-401. Title. 


This subchapter shall be known and may be cited as the “Arkansas 
Lifeline Individual Verification Effort Corporation Act”. 


History. Acts 2005, No. 2289, § 1. 
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23-16-402. Definitions. 


As used in this subchapter: 

(1) “Eligible telecommunications carrier” has the same meaning as 
provided in § 23-17-4083; 

(2) “Lifeline Assistance Program” means the federally mandated 
Lifeline Assistance Program that provides certain discounts on monthly 
service for qualified telephone subscribers; and 

(3) “Link Up America” means the federally mandated Link Up 
America program through the Federal Communications Commission 
that helps qualified low-income consumers to connect or hook up to the 
telephone network. 


History. Acts 2005, No. 2289, § 1. 


23-16-403. Arkansas Lifeline Individual Verification Effort Cor- 
poration — Creation — Board of directors. 


(a) There is created the Arkansas Lifeline Individual Verification 
Effort Corporation. 

(b) The corporation shall be governed by a seven-member board of 
directors appointed by the Governor as follows: 

(1) Three (3) board members shall be consumers; and 

(2) Four (4) board members shall be representatives of eligible 
telecommunications carriers. 

(c)(1) The Governor shall appoint representatives of eligible telecom- 
munications carriers after consulting representatives of eligible tele- 
communications carriers. 

(2) The appointments made by the Governor under subdivision (c)(1) 
of this section shall be subject to confirmation by the Senate. 

(d) The initial appointments shall be for terms that will result in two 
(2) board members serving a one-year term, two (2) board members 
serving a two-year term, and three (3) board members serving a 
three-year term. All successors shall serve three-year terms. 

(e) The Governor shall designate one (1) of the board members to 
preside over the initial meeting of the board, at which meeting the 
board shall elect a president, a secretary, and such other officers as it 
deems appropriate. 

(f) Members of the board shall serve without compensation but may 
be reimbursed for reasonable expenses. However, no corporate money 
shall be used for out-of-state travel expenses. 

(g) All vacancies on the board shall be filled in the same manner as 
the original appointments. 


History. Acts 2005, No. 2289, § 1; substituted “appoint” for “choose” and “af- 
20 TD sINO. LLOO, S$. oo: ter consulting” for “from a list of three (3) 

Amendments. The 2015 amendment names for each position submitted by”; 
redesignated former (c) as (c)(1); in (c)(1), and added (c)(2). 
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23-16-404. Board of directors — Attendance at meetings re- 
quired. 


(a) In order to ensure broad representation and a quorum, all 
members of the Board of Directors of the Arkansas Lifeline Individual 
Verification Effort Corporation have a responsibility to attend all 
regular or special meetings of the board. 

(b)(1) A board member shall be subject to removal from the board if 
the member fails to present to the Governor a satisfactory excuse for his 
or her absence. 

(2) Unexcused absences from three (3) successive regular meetings 
without attending any intermediary-called special meetings shall con- 
stitute sufficient cause for removal. 

(c) Removal of board members shall be in accordance with the 
following: 

(1)(A) Within thirty (30) days after each regular board meeting, the 

secretary of the board shall give written notice to the Governor of any 

member who has been absent from three (3) successive regular 
meetings without attending any intermediary-called special meet- 
ings. 

(B) The secretary’s notice to the Governor shall include a copy of 
all meeting notices and attendance records for the past year. 

(C) Failure by the secretary to submit the notices and documen- 
tation required by this subchapter shall be considered cause for 
removal by the Governor in accordance with the procedures set forth 
at § 25-17-210; 

(2) Within sixty (60) days after receiving the notice and supporting 
documentation from the secretary, the Governor shall notify the board 
member in writing of the Governor’s intent to remove the member for 
cause. This notice shall suffice for the notice required in § 25-17-210(a); 

(3) Within twenty (20) days after the date of the Governor’s notice, 
the board member may request an excused absence as provided by this 
subchapter or may file notice with the Governor’s office that the 
member disputes the attendance records and the reasons therefor; 

(4) The Governor shall grant an excuse for illness of the member 
when verified by a written sworn statement by the attending physician 
or other proper excuse as determined by the Governor; and 

(5) If no rebuttal is received or other adequate documentation 
submitted within twenty (20) days after the date of the Governor’s 
notice, the board member may be removed in accordance with the 
provisions set forth in § 25-17-210. 

(d) Any board member referred to the Governor because of excessive 
absences under the provisions of this subchapter shall not be entitled to 
any expense reimbursement for travel to or attendance at any subse- 
quent meeting until the board receives notification from the Governor 
that the member has been excused for the absences. 


History. Acts 2005, No. 2289, § 1. 
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23-16-405. Assessment on eligible telecommunications carriers. 


(a)(1) The Board of Directors of the Arkansas Lifeline Individual 
Verification Effort Corporation shall levy assessments on all eligible 
telecommunications carriers participating in the verification program 
not to exceed ten cents (10¢) per subject access line per month in order 
to fund the services provided by the Arkansas Lifeline Individual 
Verification Effort Corporation. 

(2) Participation in the verification program shall be available only 
for eligible telecommunications carriers having a customer access base 
of fifteen thousand (15,000) or fewer. 

(b) The board may adjust the assessment in January of each year, 
but at no time shall the assessment exceed ten cents (10¢) per subject 
access line per month. 

(c) The assessment shall not be levied on more than one hundred 
(100) access lines at any single customer location. 

(d)(1) The assessment may be collected by an eligible telecommuni- 
cations carrier from its customers and transmitted monthly to the 
board, and the board shall deposit the assessment into a financial 
institution authorized to accept public funds. 

(2) The assessment shail appear on the bills of customers as a 
combined total with the assessment by the Arkansas Deaf and Hearing 
Impaired Telecommunications Services Corporation under § 25-29- 
103. The item on the bill shall identify both assessments by name. 

(e) The assessments levied by the corporation shall not be considered 
a tax and shall not be affected by any laws of this state governing 
taxation, nor shall the assessments be subject to any state or local tax 
or franchise fee. 


History. Acts 2005, No. 2289, § 1. 


23-16-406. Option to participate or cease participation. 


(a) An eligible telecommunications carrier may elect not to partici- 
pate under this subchapter without the need for approval by the 
Arkansas Lifeline Individual Verification Effort Corporation if the 
eligible telecommunications carrier files notice with the corporation 
within one hundred twenty (120) days after August 12, 2005. 

(b)(1) If approved by the corporation: 

(A) A participating eligible telecommunications carrier may cease 
participation under this subchapter; and 

(B) A nonparticipating eligible telecommunications carrier may 
begin participation under this subchapter. 

(2) Applications to participate or cease participation shall be ac- 
cepted at times approved by the Board of Directors of the Arkansas 
Lifeline Individual Verification Effort Corporation. 


History. Acts 2005, No. 2289, § 1. 
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23-16-407. Powers and duties of corporation. 


(a)(1) The Arkansas Lifeline Individual Verification Effort Corpora- 
tion shall provide services to verify eligibility under the Lifeline 
Assistance Program for individuals for whom other governmental 
entities do not verify the data. If another governmental entity provides 
verification, the corporation shall not duplicate the verification. 

(2) The corporation may provide services to verify eligibility under 
the Link Up America program for individuals for whom other govern- 
mental entities do not verify the data. If another governmental entity 
provides verification, the corporation shall not duplicate the verifica- 
tion. 

(b) The corporation shall: 

(1) Have perpetual succession as a body politic and corporate, adopt 
bylaws for the regulation of the affairs and the conduct of its business, 
and prescribe rules, regulations, and policies in connection with the 
performance of its functions and duties; 

(2) Adopt an official seal and alter it at pleasure; 

(3) Sue and be sued in its own name and plead and be impleaded; 

(4) Make and execute contracts and other instruments necessary or 
convenient in the exercise of the powers and functions of the authority 
under this subchapter, including contracts with persons, firms, corpo- 
rations, and others; 

(5) Purchase insurance; and 

(6) Do all other acts and things necessary, convenient, or desirable to 
carry out the purposes of this subchapter and to exercise the powers 
granted to it by this subchapter. 


History. Acts 2005, No. 2289, § 1. 


23-16-408. Staff — Real property — Debt. 


(a) The Arkansas Lifeline Individual Verification Effort Corporation 
shall not employ any person as a salaried employee but shall rely upon — 
volunteers and professional services obtained by contract. 

(b) No corporate asset may be used to purchase or lease any real 
property, nor is the corporation authorized to incur any indebtedness. 


History. Acts 2005, No. 2289, § 1. 


23-16-409. Corporate offices. 


The Arkansas Lifeline Individual Verification Effort Corporation may 
maintain an office at such location as it deems suitable. 


History. Acts 2005, No. 2289, § 1. 
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23-16-410. Annual audit. 


The Arkansas Lifeline Individual Verification Effort Corporation 
shall be audited annually in accordance with accounting principles 
generally accepted in the United States and file a copy of the audit with 
the Legislative Joint Auditing Committee and the Arkansas Public 
Service Commission. 


History. Acts 2005, No. 2289, § 1. 


23-16-411. Articles of incorporation. 


Within thirty (30) days after the first meeting of the Board of 
Directors of the Arkansas Lifeline Individual Verification Effort Corpo- 
ration, the board shall cause articles of incorporation to be filed with the 
Secretary of State. 


History. Acts 2005, No. 2289, § 1. 


23-16-412. Purchase of telecommunications services. 


The purchase of verification services by the Arkansas Lifeline Indi- 
vidual Verification Effort Corporation shall be by competitive bid using 
procedures substantially similar to the Arkansas Procurement Law, 
§ 19-11-201 et seq. 


History. Acts 2005, No. 2289, § 1. 


23-16-413. Annual report. 


The Board of Directors of the Arkansas Lifeline Individual Verifica- 
tion Effort Corporation shall transmit an annual report of its activities 
to the Legislative Council, the Governor, and the Arkansas Public 
Service Commission. The annual report shall be filed by March 31 of 
each year. 


History. Acts 2005, No. 2289, § 1. 


SUBCHAPTER 5 — SAFE TRANSPORTATION OF RAILROAD EMPLOYEES BY 
ContTRACT CARRIERS ACT 


SECTION. SECTION. 
23-16-501. Title. 23-16-507. Maintenance and repair pro- 
23-16-502. Definitions. gram. 
23-16-503. Driver qualification file. 23-16-508. Access to facilities and re- 
23-16-504. Driver disqualification and cords. 

limitations. 23-16-509. Liability protection. 
23-16-505. Driver testing. 23-16-510. Penalties. 


23-16-506. Vehicle inspection. 23-16-511. Right of railroad to contract. 
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Effective Dates. Acts 2009, No. 243, 
§ 2, Feb. 26, 2009. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that safety issues have arisen where 
the contract carrier that transports rail- 
road employees have operated under less 
than ideal circumstances; that by estab- 
lishing standards in state law that are 
consistent with federal law, railroad em- 
ployees will be provided transportation 
that complies with recognized safety stan- 
dards; and that this act is immediately 
necessary to ensure the safe transporta- 


23-16-501. Title. 
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23-16-5083 


tion of railroad employees by contract car- 
riers. Therefore, an emergency is declared 
to exist and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


This subchapter shall be known as and may be cited as the “Safe 
Transportation of Railroad Employees by Contract Carriers Act”. 


History. Acts 2009, No. 243, § 1. 


23-16-502. Definitions. 
As used in this subchapter: 


(1) “Contract carrier” means a passenger contract carrier that for 
compensation transports railroad employees with a vehicle designed or 
used to transport eight (8) persons or less, including the driver; and 

(2)(A) “On-duty time” means all time at a terminal, facility, or other 

property of a contract carrier or on any public property waiting to be 


dispatched. 


(B) “On-duty time” includes time spent inspecting, servicing, or 
conditioning the vehicle, unless the driver has been relieved from 


duty by the contract carrier. 


History. Acts 2009, No. 248, § 1. 


23-16-503. Driver qualification file. 


(a)(1) A contract carrier shall maintain a driver qualification file for 


each driver it employs. 


(2) The driver qualification file may be combined with the personnel 


file of the employee. 


(b) The driver qualification file shall include: 
(1) A certificate of physical examination conducted by a physician 
every two (2) years that certifies the physical ability of the driver to 


operate a commercial motor vehicle; 


(2) Documentation that establishes that the driver’s driving record 
has been reviewed at least one (1) time per year; 
(3) Documentation related to the driver’s violation of motor vehicle 


laws or ordinances, if applicable; 
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(4) Other documentation related to the driver’s qualification or 
ability to drive a motor vehicle; 

(5) The driver’s application for employment as provided under 49 
Op Nia aks iers $9 LA i 

(6) Responses from previous employers, if required by the current 
employer; and 

(7) A certificate of the driver’s road test or a copy of the current 
driver’s license. 


History. Acts 2009, No. 243, § 1. 


23-16-504. Driver disqualification and limitations. 


(a) A driver is disqualified from driving for a contract carrier under 
this subchapter if the driver has committed two (2) or more serious 
traffic violations under § 27-16-401 within a three-year period. 

(b)(1) A contract carrier shall not allow or require a driver to drive or 
remain on duty for more than: 

(A) Ten (10) hours after eight (8) consecutive hours off-duty; 

(B) Fifteen (15) hours of combined on-duty time and drive time 
since last obtaining eight (8) consecutive hours of off-duty time; or 

(C) Seventy (70) hours of on-duty and drive time in any period of 
eight (8) consecutive days. 

(2) After twenty-four (24) hours off-duty, a driver begins a new seven 
(7) consecutive day period, and on-duty time is reset to zero (0). 

(3) A transport vehicle driver who encounters an emergency and 
cannot, because of that emergency, safely complete a transportation 
assignment within the ten-hour maximum driving time permitted 
under this section may drive and be permitted or required to drive a 
transport motor vehicle for not more than two (2) additional hours in 
order to complete that transportation assignment or to reach a place 
offering safety for the occupants of the transport motor vehicle and 
security for the transport motor vehicle if the transportation assign- 
ment reasonably could have been completed within the ten-hour period 
absent the emergency. 

(c) Acontract carrier shall maintain and retain for a period of six (6) 
months accurate time records that show: 

(1) The time the driver reports for duty each day; 

(2) The total number of hours of on-duty time for each driver for each 
day; 

(3) The time the driver is released from duty each day; and 

(4) The total number of hours driven each day. 


History. Acts 2009, No. 243, § 1. 


23-16-505. Driver testing. 


(a)(1) Before a driver performs any duties for a contract carrier, the 
driver shall undergo testing for alcohol and controlled substances as 
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provided under 49 C.F.R. § 40 and 49 C.F.R. § 382, as in effect on 
January 1, 2009. 

(2) A driver is qualified to drive for a contract carrier if: 

(A) The alcohol test result under subdivision (a)(1) of this section 
indicates an alcohol concentration of zero (0); and 
(B) The controlled substances test result from the medical review 

officer as defined under 49 C.F.R. § 40.3, as in effect on January 1, 

2009, indicates a verified negative test result. 

(3) A driver is disqualified from driving for a contract carrier if: 

(A) The alcohol test result and the controlled substances test 
result are not in compliance with subdivision (a)(2) of this section; 

(B) The driver refuses to provide a specimen for an alcohol test 
result or the controlled substances test result, or both; or 

(C) The driver submits an adulterated specimen, a diluted positive 
specimen, or a substituted specimen on an alcohol test result or the 
controlled substances test result that is performed. 

(b)(1) As soon as practicable after an accident involving a motor 
vehicle owned or operated by a contract carrier, the contract carrier 
shall test each surviving driver for alcohol and controlled substances if: 

(A) The accident involved the loss of human life; or 

(B) The driver received a citation for a moving traffic violation 
arising from the accident and the accident involved: 

(i) Bodily injury to a person who immediately received medical 
treatment after the accident; or 

(ii) Disabling damage that required the motor vehicle to be towed 
from the accident scene by one (1) or more motor vehicles as a result 
of the accident. 

(2) If alcohol testing and controlled substances testing cannot be 
completed as soon as possible but no later than thirty-two (32) hours 
after the accident, the records shall be submitted to the Arkansas 
Highway Police Division of the Arkansas State Highway and Transpor- 
tation Department. 

(c(1) A common carrier or the employer of a driver of a common 
carrier shall maintain records of the alcohol testing and controlled 
substances testing of drivers for five (5) years. 

(2) The records shall be maintained in a secure location. 


History. Acts 2009, No. 243, § 1. 


23-16-506. Vehicle inspection. 


(a) A contract carrier shall inspect or cause to be inspected a motor 
vehicle that it operates for passenger transportation. 

(b)(1) If a contract carrier uses a commercial motor vehicle for 
passenger transportation, the contract carrier shall perform an inspec- 
tion on the commercial motor vehicle and its components at least one (1) 
time in every twelve-month period in compliance with the rules 
promulgated by the United States Department of Transportation as 
provided under 49 C.F.R. § 396.17, Appendix G. 
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(2) The inspection under this subsection shall be performed by an 
individual who is qualified to perform the inspection as prescribed in 49 
C.F.R. § 396.19, as in effect on January 1, 2009. 

(c) A contract carrier shall require each of its drivers to complete a 
written motor vehicle report upon completion of each day’s work on the 
motor vehicle that the driver operated as prescribed under 49 C.F.R. 
§ 396.11, as in effect on January 1, 2009. 


History. Acts 2009, No. 243, § 1. 


23-16-507. Maintenance and repair program. 


(a) A contract carrier shall establish a maintenance and repair 
program to include at least weekly inspections under this section. 

(b) A contract carrier’s maintenance and repair program shall in- 
clude checking parts and accessories for safety and proper operation at 
all times, including the items under subsection (c) of this section, and 
overall cleanliness of the motor vehicle. 

(c) A motor vehicle used by a contract carrier shall have: 

(1) Tires with sufficient tread as prescribed under 49 C.F.R. 
§ 393.75, as in effect on January 1, 2009; 

(2) Aspare tire that is fully inflated; 

(3) A secured location for personal baggage, including proper re- 
straints; 

(4) Fully operational seatbelts for all passenger seats; 

(5) If the weather requires it, traction devices, studs, or chains; 

(6) A heater and air conditioner that are properly working with 
properly working fans; and 

(7) An emergency road kit that contains at least a tire inflating 
aerosol can, flares or reflective triangles, jumper cables, and a fire 
extinguisher. 

(d) A motor vehicle shall not be operated in/a condition that is likely 
to cause an accident or mechanical breakdown. 

(e)(1) A contract carrier shall maintain records for its maintenance 
and repair program for each motor vehicle. 

(2) The records shall include: 

(A) Identifying information for the motor vehicle to include the 
vehicle identification number, make, year manufactured, and com- 
pany identification number if one is provided; 

(B) Owner information if the contract carrier is not the owner of 
the vehicle; and 

(C) The history of inspections, repairs, and maintenance that 
describe the activity and the date the activity was performed. 

(3)(A) Except as provided under subdivision (e)(3)(B) of this section, 

the records under this subsection shall be maintained by the contract 

carrier at its place of business for one (1) year. 

(B) If the motor vehicle leaves the contract carrier’s control, the 
records under this subsection shall be maintained by the contract 
carrier at its place of business for six (6) months. 
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(f) A contract carrier and its officers, drivers, agents, and employees 
who are concerned with the inspection or maintenance of motor vehicles 
shall comply with and be knowledgeable of the contract carrier’s 
maintenance and repair program under this section. 


History. Acts 2009, No. 243, § 1. 


23-16-508. Access to facilities and records. 


A contract carrier shall allow an employee of the Arkansas Highway 
Police Division of the Arkansas State Highway and Transportation 
Department or its designee access to: 

(1) A facility to determine compliance with this subchapter; and 

(2) Records or information related to an accident investigation under 
this subchapter. 


History. Acts 2009, No. 243, § 1. 


23-16-509. Liability protection. 


A contract carrier or a third party that contracts on behalf of a 
railroad shall obtain and maintain an insurance policy of five million 
dollars ($5,000,000) for each motor vehicle that transports railroad 
employees. 


History. Acts 2009, No. 243, § 1; 2009, 
No. 637, § 1. 


23-16-510. Penalties. 


(a)(1) A person who knowingly violates a provision of this subchapter 
is liable to the state for a civil penalty not to exceed one thousand 
dollars ($1,000) for each violation. 

(2) Each day that a violation continues is a separate offense. 

(b) The Arkansas Highway Police Division of the Arkansas State 
Highway and Transportation Department shall assess penalties for 
violations under this subchapter by written notice to the violator. 

(c) To determine the amount of the penalty, the Arkansas State 
Highway and Transportation Department or its designee shall evalu- 
ate: 

(1) The nature, circumstances, extent, and gravity of the violation; 

(2) The degree of culpability, history of prior offenses, ability to pay, 
and effect on the ability to continue to do business of the person found 
to have committed a violation; and 

(3) Other circumstances as justice may require. 


History. Acts 2009, No. 243, § 1. 
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23-16-511. Right of railroad to contract. 


(a) This subchapter is not intended to limit and shall not be con- 
strued as limiting the right of a railroad to contract with a contract 
carrier that certifies to the railroad that it is in compliance with the 
provisions of this subchapter or any applicable federal requirements. 

(b) The railroad is entitled to rely on a contract carrier’s certification 
that it is operating in compliance with this subchapter without further 
inquiry. 


History. Acts 2009, No. 243, § 1. 


CHAPTER 17 
TELEPHONE AND TELEGRAPH COMPANIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


2. RuraL TELECOMMUNICATIONS COOPERATIVE ACT. 


3. UNIVERSAL TELEPHONE SERVICE ACT. 


4, TELECOMMUNICATIONS REGULATORY REForm Act oF 20138. 


RESEARCH REFERENCES 


ALR. Validity and construction of stat- 
utes or ordinances regulating telephone 
answering services. 35 A.L.R.3d 14380. 

Telephone company’s liability for disclo- 
sure of number or address of subscriber 
holding unlisted number. 1 A.L.R.4th 218. 

Liability of telephone company for in- 
jury resulting from condition or location of 
telephone booth. 17 A.L.R.4th 1308. 

Construction and application of state 
statutes authorizing civil cause of action 
by person whose wire or oral communica- 
tion is intercepted, disclosed, or used in 
violation of statute. 33 A.L.R.4th 506. 

State regulation of radio paging service. 
44 A.L.R.4th 216. 

Mistakes in or omissions from directory: 
liability of telephone company for. 47 
A.L.R.4th 882. 

Placement, maintenance, or design of 
standing utility pole as affecting private 
utility's liability for personal injury re- 
sulting from vehicle’s collision with pole 
within or beside highway. 51 A.L.R.4th 


602. 

Telephone services obtained by unau- 
thorized use of another’s telephone num- 
ber — state cases. 61 A.L.R.4th 1197. 

Allowing telephone call recipient to as- 
certain number of telephone from which 
call originated, as violation of right to 
privacy, wiretapping statute, or similar 
protections. 9 A.L.R.5th 553. 

Liability of owners of wires, poles, or 
structures struck by aircraft for resulting 
injuries or damage. 49 A.L.R.5th 659. 

Am. Jur. 74 Am. Jur. 2d, Telecom., § 1 
et seq. 

Ark. L. Rev. Case Notes — Constitu- 
tional Law — Control of Community An- 
tenna Systems, 11 Ark. L. Rev. 93. 

C.J.S. 86 C.J.S., Telecom., § 2 et seq. 

U. Ark. Little Rock L.J. Halbert, Mu- 
nicipal Law—Utility Franchise Fees— 
True Nature of Levy Immaterial When 
City Possesses Statutory Authority. City 
of Little Rock v. AT&T Communications, 
Inc., 318 Ark. 616, 888 S.W.2d 290 (1994), 
18 U. Ark. Little Rock L.J. 259. 
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TELEPHONE AND TELEGRAPH COMPANIES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-17-101. Right to construct, operate, 
and maintain lines — 
Damages for occupation of 
property. 

23-17-102. Railroads may operate tele- 
graphs and telephones — 
Authority. 

23-17-103. Condemnation proceedings 
upon failure to secure 
right-of-way. 

23-17-104. Right of entry for construction 
— Liability for damages. 

23-17-105. Contract for exclusive privi- 
leges prohibited. 

23-17-106. Priority of dispatch of mes- 
sages — Confidentiality. 

23-17-107. Interception of message — In- 
juring equipment — Pen- 
alty. 

23-17-108. Refusal to transmit message 
— Penalty. 

23-17-109. [Repealed.] 


Cross References. Filing of security 
interests by transmitting utilities, § 4-19- 
104. 

Recovery from customers of public utili- 
ties of costs of advertising, § 23-4-207. 

Effective Dates. Identical Acts 1994 
(1st Ex. Sess.), Nos. 6 and 7, § 10: Mar. 4, 
1994. Emergency clause provided: “It is 
hereby found and determined by the Sev- 
enty-Ninth General Assembly that the de- 
cision of the Arkansas Court of Appeals in 
AT&T Communications of the Southwest, 
Inc. v. City of Little Rock has created 
uncertainty and confusion concerning the 
ability of municipalities to assess fran- 
chise fees as a term or condition for the 
use of public rights-of-way; that the imme- 
diate implementation of this Act is neces- 
sary to eliminate this uncertainty and 
confusion and to reconfirm the authority 
of municipalities to levy franchise fees. 
Therefore, an emergency is hereby de- 
clared to exist and this Act, being imme- 
diately necessary for the preservation of 
the public peace, health, and safety, shall 
be in full force and effect from and after its 
passage and approval.” 

Acts 2001, No. 1769, § 2: Apr. 18, 2001. 
Emergency clause provided: “It is found 
the determined by the General Assembly 


SECTION. 
23-17-110. Telegraph companies — 
Schedule of rates. 
23-17-111. [Repealed.] 
23-17-112. Damages for mental anguish. 
23-17-113. Telephone service to be sup- 
plied without discrimina- 
tion — Complaint to com- 
mission. 
23-17-114, 23-17-115. [Repealed.] 
23-17-116. Fee for initiation of residential 
telephone service to be 
payable in installments. 
23-17-117, 23-17-118. [Repealed.] 
23-17-119. Surcharges to provide tele- 
communications for deaf 
and hearing impaired — 
Definitions. 
23-17-120. Establishment of 
plans. 
23-17-121. Agreements for special termi- 
nating access rates or 
plans. 


calling 


that it is important that Arkansans have 
access to government, business, and to 
others; that there is a need to establish a 
calling plan in order to enable Arkansans 
to have better access to government, busi- 
ness, and others; that this act provides for 
such a plan; and that this act needs to 
become effective immediately so that the 
Arkansas Public Service Commission may 
begin the process of promulgating regula- 
tions. Therefore, an emergency is declared 
to exist and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health and safety shall become 
effective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto.” 

Acts 2001, No. 1824, § 3: Apr. 18, 2001. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
that calling plans are needed in order to 
enhance or improve calling between com- 
munities of interest and to assist citizens 
to call their county seats; that this act 
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authorizes the development of special ter- 
minating access agreements to encourage 
calling plans; that clarification of Arkan- 
sas Universal Service Fund matters in 
timely fashion will enhance the likelihood 
of the development of special terminating 
access agreements; and that in order to 
assist customers of the eligible telecom- 
munications carriers, this act should be- 
come effective immediately. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto.” 

Acts 2011, No. 173, § 3: July 1, 2011. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that this act 
provides for the creation of a surcharge 
upon commercial mobile radio service pro- 
viders per subject telephone number per 
month to support the Telecommunications 
Equipment Fund, and that the optimal 
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time to implement this surcharge is at the 
beginning of the state’s fiscal year. There- 
fore, an emergency is declared to exist and 
this act being necessary for the preserva- 
tion of the public peace, health, and safety 
shall become effective on July 1, 2011.” 
Acts 2013, No. 442, § 30: Mar. 19, 2013. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that 911 emer- 
gency service is essential to protect the 
lives, health, and welfare of the state’s 
residents in emergency situations; that 
911 service is not available in many rural 
areas of the state; that the assessment 
and funding provisions of this act should 
be implemented immediately to accom- 
plish the purposes of this act; and that 
this act is necessary to expand the ben- 
efits of the 911 emergency system to all 
residents of the state for their immediate 
protection. Therefore, an emergency is de- 
clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


23-17-101. Right to construct, operate, and maintain lines — 
Damages for occupation of property. 


(a)(1) Any person or corporation organized by virtue of the laws of 


this state or of any other state of the United States or by virtue of the 
laws of the United States, for the purpose of transmitting intelligence 
by magnetic telegraph or telephone, or other system of transmitting 
intelligence which is the equivalent of telephone or telegraph and which 
may be invented or discovered, may construct, operate, and maintain 
the telegraph, telephone, or other lines necessary for the speedy 
transmission of intelligence: 
(A) Along and over the public highways and streets of the cities 
and towns of this state; 
(B) Across and under the waters and over any lands or public 
works belonging to this state; 
(C) On and over the lands of private individuals; 
(D) Upon, along, and parallel to any of the railroads or turnpikes 
of this state; and 
(E) On and over the bridges, trestles, or structures of the railroads. 
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(2) However, the ordinary use of the public highways, streets, works, 
railroads, bridges, trestles, or structures and turnpikes shall not be 
obstructed thereby, nor shall the navigation of the waters be impeded. 
(b) Just damages shall be paid to the owners of the lands, railroads, 
and turnpikes by reason of the occupation of the lands, railroads, and 
turnpikes by the telegraph or telephone corporations. 


(c) Nothing in this subchapter shall limit the authority of munici- 


palities to impose franchise fees pursuant to § 14-200-101. 


History. Acts 1885, No. 107, § 1, p. 
176; C. & M. Dig., § 3989; Pope’s Dig., 
§ 4991;A.S.A. 1947, § 73-1801; Acts 1994 
(1st Ex. Sess.), No. 6, § 5; 1994 (1st Ex. 
Sess.), No. 7, § 5. 

Publisher’s Notes. Identical Acts 1994 
(1st Ex. Sess.) Nos. 6 and 7, § 1, provided: 
“LEGISLATIVE FINDINGS. (a) In the 
State of Arkansas, municipalities are 
granted jurisdiction and authority over 
the use and control of the public rights-of- 
way within the corporate limits of the 
municipality, to the extent that such juris- 
diction does not conflict with state or fed- 
eral statutes or regulations. 

“(b) This historic authority has in- 
cluded the right to assess franchise fees 
for the privilege of the use of such rights- 
of-way and of providing utility service to 
the public. 

“(c) On numerous occasions, the courts 
of the State of Arkansas have referred to 
this right to assess franchise fees against 
public utilities. For example, in Hot 
Springs Electric Light Co. v. Hot Springs, 
70 Ark. 300 (1902), the Arkansas Supreme 
Court expressly stated that cities may 


assess a franchise fee as a condition for 
the use of public rights-of-way.” 

Identical Acts 1994 (1st Ex. Sess.) Nos. 
6 and 7, § 2, provided: “STATEMENT OF 
POLICY. It is, and historically has been, 
the policy of the State of Arkansas to 
permit municipalities, as one means of 
raising revenues, to assess municipal 
franchise fees against public utilities for 
the privilege of providing utility services 
to the public and of using public rights-of- 
way, including streets, highways, or other 
public places of any kind whatsoever 
within municipal boundaries and such 
franchise fees have not been considered to 
be within the scope of A.C.A. § 26-73-103 
so as to require a vote of the electorate. 

“It is also the policy of the State that 
nothing in this Act shall amend or ad- 
versely impact the terms and provisions of 
an existing franchise agreement between 
a municipality and a public utility entered 
into pursuant to A.C.A. § 14-54-704, 
A.C.A. § 14-200-101, or any other en- 
abling legislation relating to franchise 
fees in effect at the time of the agree- 
ment.” 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Ordinances. 

Railroad Right-of-Way. 
Rights of Landowners. 
Use of Highways. 


Constitutionality. 

This section is constitutional. St. Louis 
& S.F.R.R. v. Southwestern Tel. & Tel. Co., 
121 F. 276 (8th Cir. 1903). 

Constitutional provision that no prop- 
erty or right-of-way shall be appropriated 
to the use of any corporation until full 


compensation therefor is made to the 
owner does not inhibit the grant of any 
use of the state’s property except upon 
compensation. Arkansas State Hwy. 
Comm’n v. Southwestern Bell Tel. Co., 206 
Ark. 1099, 178 S.W.2d 1002 (1944). 


Ordinances. 

City ordinance that required telephone 
company to pay certain fees for the privi- 
lege of using the city’s public streets, and 
also levied a $.004 per minute charge on 
all long distance telephone calls that were 
billed to a city service address, was a 
franchise and fee ordinance and autho- 
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rized by law. City of Little Rock v. AT&T 
Communications, 318 Ark. 616, 888 
S.W.2d 290 (1994). 


Railroad Right-of-Way. 

Where a telephone company has with- 
out objection constructed its line along a 
railroad tract so as not to interfere with 
the operation of the railroad, the railroad 
is not authorized to remove such line from 
its right-of-way and is liable in damages 
for so doing. St. Louis, Iron Mountain & S. 
Ry. v. Batesville & Winerva Tel. Co., 80 
Ark. 499, 97 S.W. 660 (1906). 


Rights of Landowners. 

A landowner could not evict a telephone 
company from a highway because dam- 
ages for the taking of his land had not 
been paid, but was limited to an action for 
damages. Southwestern Bell Tel. Co. v. 
Biddle, 186 Ark. 294, 54 S.W.2d 57 (1932). 


Use of Highways. 
Operator of a threshing machine which 
broke the telephone company’s wires in 
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going from the road to a field was not 
entitled to injunctive relief under his cross 
bill since telephone company’s wires were 
maintained at a height of over ten feet 
from the ground. Ahrent v. Sprague, 139 
Ark. 416, 214 S.W. 68 (1919). 

Telephone companies are authorized to 
construct and operate lines over high- 
ways, provided the highways are not 
thereby obstructed and the landowners 
are paid just damages. Southwestern Bell 
Tel. Co. v. Biddle, 186 Ark. 294, 54 S.W.2d 
57 (1932). 

A telephone line is a public utility 
clothed with the power of eminent domain 
and given free use of state’s highways. 
Arkansas State Hwy. Comm’n v. South- 
western Bell Tel. Co., 206 Ark. 1099, 178 
S.W.2d 1002 (1944). 

Cited: Southwestern Bell Tel. Co. v. 
City of Fayetteville, 271 Ark. 630, 609 
S.W.2d 914 (1980); International Paper 
Co. v. MCI Worldcom Network Servs., 202 
F. Supp. 2d 895 (W.D. Ark. 2002). 


23-17-102. Railroads may operate telegraphs and telephones — 
Authority. 


Any railroad company incorporated by the laws of or operating lines 
of railroad within this state, upon filing its assent to this section and 
§§ 23-17-101, 23-17-103 — 23-17-108, and 23-17-1183 in the office of the 
Secretary of State, shall thereby become clothed with the rights, 
powers, and duties provided for telegraph and telephone companies. 


History. Acts 1885, No. 107, § 12, p. 
176; C. & M. Dig., § 10248; Pope’s Dig., 
§ 14257; A.S.A. 1947, § 73-1802. 


CASE NOTES 


Cited: LaCost v. Chicago, Rock Island 
& Pac. Ry., 1384 Ark. 92, 203 S.W. 586 
(1918). 


23-17-103. Condemnation proceedings upon failure to secure 
right-of-way. 


In the event that the telegraph or telephone companies upon appli- 
cation to such individuals, railroads, or turnpike companies fail to 
secure a right-of-way by consent, contract, or agreement, then the 
telegraph or telephone corporation shall have the right to proceed to 
procure the condemnation of the property, lands, rights, privileges, and 
easements in the manner prescribed by law for taking private property 
for right-of-way for railroads, as provided by § 18-15-1201 et seq. 
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History. Acts 1885, No. 107, § 2, p. 
176; C. & M. Dig., § 3990; Pope’s Dig., 
§ 4992; A.S.A. 1947, § 73-1803. 


23-17-104. Right of entry for construction — Liability for dam- 
ages. 


Wherever any telegraph or telephone company desires to construct 
its lines on or along the lands of individuals, on the right-of-way and 
structures of any railroads, or upon and along any turnpike, the 
telegraph or telephone company by its agents may have the right to 
peacefully enter upon the lands, structures, or right-of-way and survey, 
locate, and lay out its lines thereon, being liable, however, for any 
damage that may result by reason of such acts. 


History. Acts 1885, No. 107, § 3, p. 
176; C. & M. Dig., § 3991; Pope’s Dig., 
§ 4993; A.S.A. 1947, § 73-1804. 


CASE NOTES 


Cited: Sebastian Lake Devs., Inc. v. 
United Tel. Co., 240 Ark. 76, 398 S.W.2d 
208 (1966). 


23-17-105. Contract for exclusive privileges prohibited. 


No telegraph or telephone corporation organized by virtue of the laws 
of this state or doing business in this state by virtue of the laws of any 
other state, or of the United States, shall have the power to contract 
with the owners of lands or the right in lands, or with any person or 
corporation, for the rights to erect, operate, or maintain telegraph, 
telephone, or other lines or works for the speedy transmission of 
intelligence over his or her or its lands, privileges, rights, or easements 
to the exclusion of other persons or corporations authorized to erect and 
operate lines and works for speedy transmission of intelligence. 


History. Acts 1885, No. 107, § 4, p. 
176; C. & M. Dig., § 10241; Pope’s Dig., 
§ 14250; A.S.A. 1947, § 73-1805. 


23-17-106. Priority of dispatch of messages — Confidentiality. 


(a)(1) In consideration of the right-of-way over the public property 
conceded in this section and §§ 23-17-101 — 23-17-105, 23-17-107, 
23-17-108, and 23-17-113, every telephone corporation in the case of 
war, insurrection, or civil commotion of any kind and for the arrest of 
criminals shall give immediate dispatch at the usual rates of charge to 
any message connected therewith of any officer of the state or of the 
United States. 
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(2) Any officer or agent of a telephone company who fails or refuses 
to carry out the provisions of the preceding subsection is guilty of a 
misdemeanor. 

(b)(1) All other messages, including those received from other tele- 
phone companies, shall be transmitted in order of their delivery, 
correctly and without unreasonable delay, and shall be strictly confi- 
dential. However, arrangements may be made with the publishers of 
newspapers for the transmission of intelligence of general and public 
interest. 

(2) Any officer or agent of a telephone company who willfully violates 
the provisions of this subsection is guilty of a Class A misdemeanor. 

(3) The telephone company so violating this section is liable in 
damages to the party aggrieved. 


History. Acts 1885, No. 107, §§ 5-8, p. 1806 — 73-1809; Acts 2005, No. 1994, 
176; C. & M. Dig., §§ 10242-10245; Pope’s § 204. 
Dig., §§ 14251-14254; A.S.A. 1947, §§ 73- 


RESEARCH REFERENCES 


Ark. L. Rev. Damages — Nominal, ure to Render Phone Service, 7 Ark. L. 
Compensatory, and Punitive — For Fail- Rev. 400. 


23-17-107. Interception of message — Injuring equipment — 
Penalty. 


If any person without authority intercepts a dispatch or message 
transmitted by telephone or willfully destroys or injures any telephone 
pole, wire, cable, or fixture, he or she is guilty of a Class A misdemeanor. 


History. Acts 1885, No. 107, § 9, p. § 14255; A.S.A. 1947, § 73-1810; Acts 
176; C. & M. Dig., § 10246; Pope’s Dig., 2005, No. 1994, § 204. 


23-17-108. Refusal to transmit message — Penalty. 


Every telegraph and telephone company doing business in this state, 
under a penalty of five hundred dollars ($500) for each and every 
refusal to do so, must transmit over its wires to localities on its lines for 
any individual, corporation, or other telegraph or telephone company 
such messages, dispatches, or correspondence as may be tendered to it 
by, or to be transmitted to, any individual, corporation, or other 
telegraph or telephone companies at the price customarily asked and 
obtained for the transmission of similar messages, dispatches, or 
correspondence without discrimination as to charges or promptness. 
The penalty prescribed in this section shall be recoverable in any court 
through proper form of law, one-half (4%) of which shall go to the 
prosecutor and one-half (2) to the state. 


History. Acts 1885, No. 107, § 10, p. 
176; C. & M. Dig., § 10247; Pope’s Dig., 
§ 14256; A.S.A. 1947, § 73-1811. 
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CASE NOTES 


ANALYSIS 


Exceptions. 

Jurisdiction. 

Limitations on Liability. 
Messages to Be Transmitted. 
Willfulness. 


Exceptions. 

This section does not apply to telegraph 
companies engaged only in interstate and 
governmental business, pursuant to the 
act of Congress. Western Union Tel. Co. v. 
State, 82 Ark. 309, 101 S.W. 748 (1907). 


Jurisdiction. 

A justice of the peace has no jurisdiction 
of a suit to recover this penalty. B & O Tel. 
Co. v. Lovejoy, 48 Ark. 301, 3 S.W. 183 
(1887). 


Limitations on Liability. 

The stipulation in the printed blanks for 
messages that “the company will not be 
liable for damages in any case when the 
claim is not presented in writing within 
sixty days after sending the message,” 
does not exempt the company from the 
penalty of this section, if not complied 
with. Western Union Tel. Co. v. Cobbs, 47 
Ark. 344, 1 S.W. 558 (1886). 

Liability for an action for damages may 


23-17-109. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning telegraph companies, divulging 
contents of a message and willful refusal 
to transmit or deliver a message — pen- 
alty, was repealed by Acts 2005, No. 1994, 


be so limited by stipulation on printed 
blanks requiring claim to be made within 
certain time. Western Union Tel. Co. v. 
Dougherty, 54 Ark. 221, 15 S.W. 468 
(1891). 


Messages to Be Transmitted. 

It is the duty of the telegraph company 
to send message reporting conduct of rail- 
way employee, although it may refuse to 
transmit a message that is obscene, slan- 
derous, blasphemous, profane, indecent or 
the like. Western Union Tel. Co. v. Lillard, 
86 Ark. 208, 110 S.W. 1035 (1908). 

Telegraph company is liable for refusal 
of agent to transmit message to company 
official, complaining of conduct of com- 
pany employee. Western Union Tel. Co. v. 
Franklin, 114 Ark. 469, 169 S.W. 234 
(1914). 


Willfulness. 

This section provides a penalty only for 
a willful or intentional refusal to transmit 
a message but not for a mere negligent 
omission to transmit or deliver a message. 
Frauenthal v. Western Union Tel. Co., 50 
Ark. 78, 6 S.W. 236 (1887); State v. West- 
ern Union Tel. Co., 76 Ark. 124, 88 S.W. 
834 (1905); State v. Western Union Tel. 
Co., 101 Ark. 600, 142 S.W. 1149 (1912). 


§ 575. The section was derived from Acts 
1868, No. 25, § 3, p. 81; C. & M. Dig., 
§ 10250; Pope’s Dig., § 14259; A.S.A. 
1947, § 73-1812. 


23-17-110. Telegraph companies — Schedule of rates. 


In order to ascertain what the regular charges of such companies are, 
all telegraph companies doing business in this state are required to 
keep in all their offices in this state a schedule of the regular rates 
charged by them, which shall be open to the inspection of any person 
interested therein. 


Cross References. 


History. Acts 1897, No. 53, § 3, p. 72; 
C. & M. Dig., §§ 873, 10250a; Pope’s Dig., 
§§ 1077, 14260; A.S.A. 1947, § 73-1404. 

Publisher’s Notes. Acts 1897, No. 53, 
§ 3, is also codified as § 23-4-604(a). 


Applicability of 
Acts 1899, No. 53, § 23-4-702. 
Rate schedules, filing, § 23-4-105. 
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23-17-111. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning overcharge by telegraph opera- 
tors, was repealed by Acts 2005, No. 1994, 
§ 576. The section was derived from Acts 
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1897, No. 53, §§ 2, 4, p. 72; C. & M. Dig., 
§§ 874, 10250a; Pope’s Dig., §§ 1078, 
14260; A.S.A. 1947, §§ 73-1403, 73-1405. 


23-17-112. Damages for mental anguish. 


(a) All telegraph companies doing business in this state shall be 
liable in damages for mental anguish or suffering even in the absence 
of bodily injury or pecuniary loss for negligence in receiving, transmit- 


ting, or delivering messages. 


(b) In all actions under this section, the jury may award such 
damages as it concludes resulted from the negligence of the telegraph 


company. 


(c) Nothing contained in this section shall abridge the rights and 
remedies now provided by law against telegraph companies, and the 
rights and remedies provided for by this section shall be in addition to 


those now existing. 


History. Acts 1903, No. 68, §§ 1-3, p. 
123; C. & M. Dig., § 10249; Pope’s Dig., 


§ 14258; A.S.A. 1947, §§ 73-1813 — 73- 
1815. 


RESEARCH REFERENCES 


Ark. L. Rev. Torts — Recovery for Men- 
tal Disturbance Absent Physical Impact, 
16 Ark. L. Rev. 303. 

Recovery for Mental Anguish of Survi- 
vors in Wrongful Death Action, 18 Ark. L. 
Rev. 161. 


Note, Intentional Infliction of Emo- 
tional Distress — Escaping the Impact 
Rule in Arkansas, 35 Ark. L. Rev. 533. 


CASE NOTES 


ANALYSIS 


Defenses. 

Evidence. 

Federal Control. 
Grounds for Recovery. 
Interstate Messages. 
Jury Questions. 
Limitation of Liability. 
Persons Entitled to Sue. 
Special Damages. 
Telegraph Companies. 
Telephone Companies. 


Defenses. 

It is no defense to an action under this 
statute that the contract was entered into 
on a Sunday. Arkansas & La. Ry. v. Lee, 79 
Ark. 448, 96 S.W. 148 (1906). 

Where a telegraph company receives a 


message for transmission on Sunday, it is 
no defense to an action for damages for 
failure to deliver the same promptly that 
its wires were down between the place of 
sending and of receiving the message and 
that its lineman refused to repair the 
break because it was Sunday. Western 
Union Tel. Co. v. Hearn, 110 Ark. 176, 161 
S.W. 1025 (1913). 


Evidence. 

Evidence held insufficient to permit re- 
covery. Western Union Tel. Co. v. Mulkey, 
118 Ark. 201, 176 S.W. 120 (1915). 


Federal Control. 

Where the negligent act complained of 
was committed while the defendant’s tele- 
graph lines were under the control and 
operation of the United States govern- 
ment, the defendant was not liable for 
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damages for mental anguish and suit can- 
not be maintained under this section. 
Western Union Tel. Co. v. Davis, 142 Ark. 
304, 218 S.W. 833 (1920). 


Grounds for Recovery. 

There may be a recovery for failure to 
deliver message which would have re- 
lieved mental anguish or suffering. West- 
ern Union Tel. Co. v. Hollingsworth, 83 
Ark. 39, 102 S.W. 681 (1907). 

There may be recovery only for mental 
suffering connected with real ills, sorrows 
and griefs of life and not mental suffering 
Over suppositions or imaginary condi- 
tions. Western Union Tel. Co. v. Shenep, 
83 Ark. 476, 104 S.W. 154 (1907). 

There can be recovery only where there 
has been negligence in “receiving, trans- 
mitting or delivering a message.” Western 
Union Tel. Co. v. Crenshaw, 93 Ark. 415, 
125 S.W. 420 (1910). 

There can be no recovery where slow- 
ness of delivery delayed a funeral only a 
few hours. Western Union Tel. Co. v. 
Bangs, 94 Ark. 44, 125 S.W. 1012 (1910). 

If son would not have attended mother’s 
funeral if the message announcing her 
death had been delivered promptly, he 
cannot recover damages for mental an- 
guish for delay in its delivery. Tharpe v. 
Western Union Tel. Co., 94 Ark. 530, 127 
S.W. 730 (1910). 

There can be no recovery where the 
ground relied on by the plaintiff is intan- 
gible, visionary and remote. Howard v. 
Western Union Tel. Co., 106 Ark. 559, 153 
S.W. 803 (1913). 

There could be no recovery for negli- 
gence in handling a message concerning a 
last illness and death unless the plaintiff 
proves that she could and would have 
attended the death bed or funeral if the 
message had been delivered and therefore 
that she was deprived of such right and 
privilege by the negligence of such com- 
pany who handled the message. Western 
Union Tel. Co. v. Baltz, 175 Ark. 167, 299 
S.W. 377 (1927). 


Interstate Messages. 

There can be no recovery for mental 
anguish suffered for failure to deliver a 
telegraph message when the message is 
an interstate one. Western Union Tel. Co. 
v. Johnson, 115 Ark. 564, 171 S.W. 859 
(1914); Western Union Tel. Co. v. Holder, 
117 Ark. 210, 174 S.W. 552 (1915); West- 
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ern Union Tel. Co. v. Culpepper, 120 Ark. 
319, 179 S.W. 494 (1915); Western Union 
Tel. Co. v. Standridge, 207 Ark. 959, 183 
S.W.2d 602 (1944). But see, Western 
Union Tel. Co. v. Ford, 77 Ark. 531, 92 
S.W. 528 (1906); Arkansas & La. Ry. v. 
Lee, 79 Ark. 448, 96 S.W. 148 (1906). 

While there can be no recovery for men- 
tal anguish suffered by a plaintiff by rea- 
son of a telegraph company’s failure to 
deliver a message promptly, where the 
Same was an interstate message, still, 
where the proof shows the defendant to 
have been negligent, the company may be 
liable under its rules as approved by the 
Interstate Commerce Commission. West- 
ern Union Tel. Co. v. Simpson, 117 Ark. 
156, 174 S.W. 232 (1915). 

There can be no recovery on interstate 
message for mental anguish even though 
defendant is a railroad operating a tele- 
graph line. LaCost v. Chicago, Rock Island 
& Pac. Ry., 184 Ark. 92, 203 S.W. 586 
(1918). 


Jury Questions. 

In an action for the negligent delay in 
delivering a telegram, it was not error to 
submit to the jury the question of whether 
the addressee was entitled to damages for 
mental anguish because she was thereby 
deprived of being with her daughter to 
comfort her on account of the loss of her 
baby, the company having notice of the 
relationship of the addressee to the de- 
ceased child. Western Union Tel. Co. v. 
McMullin, 98 Ark. 347, 1385 S.W. 909 
(1911). 


Limitation of Liability. 

A telegraph company may by contract 
limit its liability for negligence in the 
delivery of an interstate telegraph mes- 
sage. Western Union Tel. Co. v. Compton, 
114 Ark. 193, 169 S.W. 946 (1914). 


Persons Entitled to Sue. 

The addressee of a telegraph message is 
a party to the contract which is made for 
his benefit and he may sue for a breach 
thereof. Western Union Tel. Co. v. Comp- 
ton, 114 Ark. 193, 169 S.W. 946 (1914). 

One whose name is not mentioned in a 
telegram and whose interest in the subject 
matter is not brought to the carrier’s at- 
tention in a way that would cause a pru- 
dent person to believe that an injury could 
result from the carrier’s mistake has no 
cause of action under this section. Wills v. 


23-17-113 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Western Union Tel. Co., 208 Ark. 524, 186 
S.W.2d 934 (1945). 


Special Damages. 

This section does not change the rule 
requiring notice of special damage. West- 
ern Union Tel. Co. v. Hogue, 79 Ark. 33, 94 
S.W. 924 (1906). 


Telegraph Companies. 
This section applies to any corporation 
or association doing a public telegraph 
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business. Arkansas & La. Ry. v. Stroude, 
77 Ark. 109, 91 S.W. 18 (1905). 


Telephone Companies. 

There can be no recovery against tele- 
phone company for mental anguish. 
Southern Tel. Co. v. King, 103 Ark. 160, 
146 S.W. 489 (1912). 

Cited: Wills v. Western Union Tel. Co., 
208 Ark. 524, 186 S.W.2d 934 (1945); 
Beaty v. Buckeye Fabric Finishing Co., 
179 F. Supp. 688 (E.D. Ark. 1959). 


23-17-113. Telephone service to be supplied without discrimina- 
tion — Complaint to commission. 


(a)(1) Every telephone company doing business in this state and 
engaged in a general telephone business shall supply all applicants for 
telephone connection and facilities without discrimination or partiality, 
within ten (10) days after written demand therefor, if the applicants 
comply or offer to comply with the reasonable regulations of the 
company. 

(2) No telephone company shall impose any condition or restriction 
upon any applicant that is not imposed impartially upon all persons or 
companies in similar situations. Nor shall the company discriminate 
against any individual or company engaged in lawful business by 
requiring as a condition for furnishing the facilities that they shall not 
be used in the business of the applicant or otherwise. 

(b) Upon failure of any telephone company to comply with the 
written demand for telephone connection and facilities, the applicant 
may file a complaint with the Arkansas Public Service Commission 
under the provisions of § 23-3-119. The commission may make such 
temporary and final orders relative to the furnishing of such connection 
and facilities as the facts may justify. 


History. Acts 1885, No. 107, § 11, p. 1955, No. 120, § 1; A.S.A. 1947, § 73- 


176; 19130 No. "957 Sel, bp. o40; C. & Ms. 81816: 
Dig., § 10251; Pope’s Dig., § 14261; Acts 
RESEARCH REFERENCES 


Ark. L. Rev. Damages — Nominal, ure to Render Phone Service, 7 Ark. L. 


Compensatory, and Punitive — For Fail- Rev. 400. 
CASE NOTES 
ANALYSIS Refusal of Service. 
Repeal. 
Construction. Constmictioa 


Company Rules and Regulations. 
Demands for Service. 

Directory Listings. 
Discrimination. 


Acts 1935, No. 324 did not repeal § 23- 
17-113 requiring telephone company to 
furnish uniform service to all applicants 
and providing penalty for its violation. 


O77 


Southwestern Bell Tel. Co. v. Matlock, 195 
Ark. 159, 111 S.W.2d 500 (1937). 

This section is highly penal and should 
be strictly construed. Lee v. Southwestern 
Bell Tel. Co., 203 Ark. 859, 158 S.W.2d 933 
(1942) (decision prior to 1955 amend- 
ment). 


Company Rules and Regulations. 

A telephone company is only required to 
furnish service to applicants who comply 
with its reasonable regulations. Smith v. 
Southwestern Tel. & Tel. Co., 109 Ark. 35, 
158 S.W. 975 (1918). 

Whether the rules of a telephone com- 
pany are reasonable is a question for the 
court. Smith v. Southwestern Tel. & Tel. 
Co., 109 Ark. 35, 158 S.W. 975 (1913). 

A telephone company may make reason- 
able rules and regulations governing ap- 
plication for service and where such rules 
require a payment in advance by the ap- 
plicant and he has knowledge thereof, 
nothing but a tender will be a sufficient 
observance of the rule. Smith v. South- 
western Tel. & Tel. Co., 109 Ark. 35, 158 
SW. Oo: 9 13). 

It is a reasonable rule for a telephone 
company to require that the telephone 
where long distance calls originate shall 
be responsible for the payment of the 
charges therefor and the company has the 
right to enforce such rule. Southwestern 
Tel. & Tel. Co. v. Sharp & White, 118 Ark. 
541, 177 S.W, 25 (1915). 

A telephone company could not require 
a customer to surrender a claim for statu- 
tory penalties as a condition upon which it 
would render service to the customer. 
Southeast Ark. Tel. & Power Co. v. Allen, 
191 Ark. 520, 87 S.W.2d 35 (1935) (deci- 
sion prior to 1955 amendment). 

A telephone company has the right to 
make all reasonable rules and regulations 
for the operation and control of its busi- 
ness, and those who deal with it must 
comply with such reasonable rules and 
regulations, but the telephone company 
has not unlimited authority to announce a 
rule the effect of which would result in 
reducing, impairing or rendering an infe- 
rior service with the same appliances and 
facilities used in rendering the standard 
or regular service, and thereby defeat the 
effect of regulatory statutes. Southwest- 
ern Bell Tel. Co. v. Lee, 200 Ark. 318, 140 
S.W.2d 132, appeal dismissed, 311 U.S. 
609, 61S. Ct. 42, 85 L. Ed. 386 (1940). 
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Company’s rules if not reasonable may 
not be regarded as enforceable or as af- 
fecting the rights of those who deal with 
the telephone company. Southwestern 
Bell Tel. Co. v. Lee, 200 Ark. 318, 140 
S.W.2d 132, appeal dismissed, 311 U.S. 
609, 61S. Ct. 42, 85 L. Ed. 386 (1940). 

Any interpretation of rules adopted by 
telephone company which permits dis- 
criminations or apparently furnishes an 
excuse therefor by way of defense to an 
action under this section is in violation of 
this section. Southwestern Bell Tel. Co. v. 
Lee, 200 Ark. 318, 140 S.W.2d 132, appeal 
dismissed, 311 U.S. 609, 61S. Ct. 42, 85 L. 
Ed. 386 (1940) (decision prior to 1955 
amendment). 

Company’s rule held to be a classifica- 
tion without a sound basis, and an unwar- 
ranted, unjust and unfair discrimination. 
Southwestern Bell Tel. Co. v. Lee, 200 Ark. 
318, 140 S.W.2d 132, appeal dismissed, 
311 U.S. 609, 61 S.Ct. 42, 85 L. Ed. 386 
(1940). 


Demands for Service. 

Form and substance of application for 
service prepared by the company’s agent 
upon a blank furnished by the company 
must be held to have been sufficient. 
Southwestern Bell Tel. Co. v. Matlock, 195 
Ark. 159, 111 S.W.2d 500 (1937). 

Requirement that a written demand for 
service to be made is to put the telephone 
company on notice that applicant is apply- 
ing for service and if the same is not 
furnished the applicant will hold the com- 
pany liable for the statutory penalty. 
Southwestern Bell Tel. Co. v. Hutton, 203 
Ark. 969, 160 S.W.2d 201 (1942) (decision 
prior to 1955 amendment). 

Contract for telephone service signed by 
user was not such a notice of a demand for 
service as contemplated by this section 
and where service called for by contract 
was furnished but was not that desired, 
written notice demanding that desired 
service should be made if recovery is 
sought under this section. Southwestern 
Bell Tel. Co. v. Hutton, 203 Ark. 969, 160 
S.W.2d 201 (1942) (decision prior to 1955 
amendment). 

Ten-day demand for service is notice 
that penalty will be sought if demand is 
refused. Dobbs v. Southwestern Bell Tel. 
Co., 220 Ark. 798, 249 S.W.2d 988 (1952) 
(decision prior to 1955 amendment). 
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Directory Listings. 

Telephone company cannot set forth fa- 
cilities as directory and alphabetical list- 
ing of subscribers to be available to sub- 
scribers and then furnish them to some 
and deny them to others. Southwestern 
Bell Tel. Co. v. Matlock, 195 Ark. 159, 111 
S.W.2d 500 (1937). 


Discrimination. 

Evidence sufficient to find that refusal 
by telephone company to install service at 
ordinary rate was a discrimination sub- 
jecting company to penalties provided by 
this statute. Southwestern Bell Tel. Co. v. 
Lee, 200 Ark. 318, 140 S.W.2d 132, appeal 
dismissed, 311 U.S. 609, 61S. Ct. 42, 85 L. 
Ed. 386 (1940) (decision prior to 1955 
amendment). 

Phone company which required depos- 
its of $5 to $50 before installing phones in 
community did not discriminate against 
plaintiff where it demanded $25 deposit 
before installing a phone for plaintiff since 
husband living with plaintiff had failed to 
pay a partnership account. Southwestern 
Bell Tel. Co. v. Bateman, 223 Ark. 432, 266 
S.W.2d 289 (1954). 


Refusal of Service. 
Since collection of public utility rates by 
legal process is practically prohibitive, a 


23-17-114, 23-17-115. [Repealed.] 


Publisher’s Notes. These sections, 
concerning renting to other companies to 
transmit messages and maximum 
monthly rental for telephone instruments, 
were repealed by Acts 1997, No. 1311, § 1. 
The sections were derived from the follow- 
ing sources: 
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telephone company would not be subject 
to penalties for refusing to render service 
to a subscriber who is delinquent on past 
rates and who refuses to pay in advance in 
accordance with an established rule uni- 
formly enforced. Southwestern Tel. & Tel. 
Co. v. Danaher, 238 U.S. 482, 35 S. Ct. 
886, 59 L. Ed. 1419 (1915) (decision prior 
to 1955 amendment). 


Repeal. 

This section was not repealed by act 
creating Department of Public Utilities 
(now Arkansas Public Service Commis- 
sion). Southwestern Bell Tel. Co. v. Mat- 
lock, 195 Ark. 159, 111 S.W.2d 500 (1937). 

Cited: Yancey v. Batesville Tel. Co., 81 
Ark. 486, 99 S.W. 679 (1907); Southwest- 
ern Tel. & Tel. Co. v. Murphy, 100 Ark. 
546, 140 S.W. 720 (1911); Montgomery v. 
Southwestern Ark. Tel. Co., 110 Ark. 480, 
161 S.W. 1060 (1913); Southwestern Tel. 
& Tel. Co. v. Fendley, 123 Ark. 197, 184 
S.W. 424 (1916); Rice Belt Tel. Co. v. Mal- 
colm, 131 Ark. 227, 199 S.W. 76 (1917); 
Clemens v. Southwestern Bell Tel. Co., 
133 Ark. 574, 203 S.W. 16 (1918); Dobbs v. 
Southwestern Bell Tel. Co., 220 Ark. 798, 
249 S.W.2d 988 (1952). 


23-17-114. Acts 1885, No. 130, § 2, p. 
208; C. & M. Dig., § 10253; Pope’s Dig., 
§ 14263; A.S.A. 1947, § 73-1818. 

23-17-115. Acts 1885, No. 130, § 1, p. 
208; C. & M. Dig., § 10252; Pope’s Dig., 
§ 14262; A.S.A. 1947, § 73-1817. 


23-17-116. Fee for initiation of residential telephone service to 
be payable in installments. 


(a) The fee or charge imposed by any telephone company doing 


business in this state for the initiation of local telephone service at a 
residential location, but not including contributions in aid of construc- 
tion, if any, shall be billed to the residential customer in equal monthly 
installments over a period of six (6) months at the option of the 
customer if the total installation charges exceed one hundred dollars 
($100). 

(b) If the total installation charges exceed fifty dollars ($50.00) but do 
not exceed one hundred dollars ($100), the residential customer shall at 
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the option of the customer be billed in equal monthly installments over 
a period of three (3) months. 


History. Acts 1983, No. 810, § 1;A.S.A. 
1947, § 73-1821; Acts 1997, No. 915, § 1. 


23-17-117, 23-17-118. [Repealed.] 


Publisher’s Notes. These sections, 23-17-117. Acts 1885, No. 130, § 3, p. 
concerning recovery of excessive charges 208; C. & M. Dig., § 10254; Pope’s Dig., 
prohibited and fees of foreign telephone, § 14264; A.S.A. 1947, § 73-1819. 
telegraph, and pipeline companies doing —-23-17-118. Acts 1911, No. 87, § 5, p. 48; 


intrastate business, were repealed by Acts (C. & M. Dig., § 1806; A.S.A. 1947, § 73- 
1997, No. 1311, § 1. The sections were 4890. 


derived from the following sources: 


23-17-119. Surcharges to provide telecommunications for deaf 
and hearing impaired — Definitions. 


(a) As used in this section: 

(1) “Commercial mobile radio service” means the same as defined at 
§ 12-10-3083; and 

(2) “Prepaid wireless telephone service” means the same as defined 
at § 12-10-3083. 

(b)(1) To fund the equipment distribution program established by 
§ 20-79-401 et seq., the Arkansas Public Service Commission may 
impose a surcharge of up to: 

(A) Two-hundredths of a dollar ($0.02) per subject access line per 
month; and 

(B) Two-hundredths of a dollar ($0.02) per working subject tele- 
phone number per month. 

(2) Surcharges imposed by the commission under subdivisions 
(b)(1)(A) and (B) of this section shall: 

(A) Be identical; and 
(B) Not apply to prepaid wireless telephone service. 

(c) The surcharges levied under this section shall be collected by the 
local exchange carriers and commercial mobile radio service providers 
from their customers and remitted to the Department of Finance and 
Administration for deposit as special revenues into the State Treasury 
to the credit of the Telecommunications Equipment Fund for the 
equipment distribution program under § 20-79-401 et seq. 

(d) If revenues collected under this section exceed the costs of 
operating the program established by § 20-79-401 et seq., and if the 
excess at any time equals a three-year average of expenditures under 
this section and § 20-79-401 et seq., then the collection of the surcharge 
shall cease until one-half (2) of the surplus has been exhausted. 


History. Acts 1995, No. 501, § 4; 2011, any provisions of this act conflict with any 
IN Oe TORS 52. provisions of Act 501 of 1995 the provi- 
A.C.R.C. Notes. Acts 1997, No. 1980, sions of Act 501 shall prevail.” 
§ 14, provided, in part, that “to the extent Amendments. The 2011 amendment 
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added present (a) and redesignated the viders”, substituted “remitted to the De- 
remaining subsections accordingly; re- partment of Finance and Administration 
wrote present (b); and, in (c), deleted “ac- for deposit” for “deposited”, and deleted 
cess line” preceding “surcharges”, inserted “created in § 19-6-482” following “Tele- 
“and commercial mobile radio service pro- communications Equipment Fund”. 


23-17-120. Establishment of calling plans. 


(a)(1) The Arkansas Public Service Commission by regulation shall 
establish calling plans in telephone exchanges in the state. 

(2) The commission shall determine the size of exchanges that will be 
eligible for the calling plan. 

(b)(1) The commission may establish end-user charges for the plan in 
an amount not to exceed two dollars and fifty cents ($2.50) per month 
per access line to be applied in the affected exchanges. In addition the 
commission may establish usage-based charges or other end-user 
charges as appropriate to fund the plan. 

(2) The plan shall be funded by customer charges under subdivision 
(b)(1) of this section and by the Arkansas Calling Plan Fund established 
by § 23-17-404(e). 

(c) The plan may vary among telephone exchanges based on factors 
determined by the commission. 

(d) In establishing the calling plan, the commission shall consider 
basic local exchange rates, calling scopes, the ability of customers to call 
the county seat, access to industry and business, the cost of providing 
the calling plan, and the availability of funding from the Arkansas 
Calling Plan Fund. 

(e) The plan provided to different telephone exchanges may vary in 
minutes in the plan and the cost to customers for the plan and may be 
either mandatory or optional plans. 

(f) Any mandatory plan shall be subject to approval through a 
balloting process by the customers of the exchanges that would be 
subject to the monthly end-user charge associated with the proposed 
plan. A minimum of fifty-one percent (51%) of the ballots returned must 
be in favor of the proposed calling plan in order for the proposed calling 
plan to be implemented. 

(g)(1) Incumbent local exchange carriers shall not be entitled to 
Arkansas Universal Service Fund [superseded] recovery for lost toll 
revenues associated with the implementation of these calling plans. 

(2) In establishing the plans, the commission is required to ensure 
that all costs to incumbent local exchange carriers of implementing 
such plans, including, but not limited to, lost toll and access revenues, 
network and equipment costs, and costs incurred to terminate associ- 
ated plan traffic are fully compensated by the combination of end-user 
charges and funds provided to each incumbent local exchange carrier 
from the Arkansas Calling Plan Fund. 

(3) Lost toll revenues shall be determined by a two-month study of 
actual toll usage and revenues for traffic on the proposed route. 
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History. Acts 2001, No. 1769, § 1; sas High Cost Fund. See § 23-17-404. 
2013, No. 442, § 29. Amendments. The 2013 amendment 
A.C.R.C. Notes. The Arkansas Univer- substituted “§ 23-17-404(e)” for “§ 23-17- 
sal Service Fund, referred to in this sec- 404(e)(4)(D)” in (b)(2). 
tion, has been superseded by the Arkan- 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Regulated Industries, 24 U. Ark. 
Legislation, 2001 Arkansas General As- Little Rock L. Rev. 595. 


23-17-121. Agreements for special terminating access rates or 
plans. 


(a) Two (2) or more eligible telecommunications carriers may enter 
into an agreement under this section for special terminating access 
rates or plans between exchanges of the parties to the agreement. The 
agreement is conditioned upon the approval of the Arkansas Public 
Service Commission. 

(b) The commission may approve the agreement only if the commis- 
sion determines that: 

(1) The agreement is needed to enhance or improve calling between 
communities of interest or to assist citizens to call their county seat; 

(2) The agreement is in the best interest of the customers of the 
eligible telecommunications carriers; 

(3) The special terminating access rate or plan recovers the cost of 
providing the service; and 

(4) The agreement does not detrimentally impact the customers of 
other telecommunications carriers in Arkansas. 

(c)(1) The approval may provide for special terminating access rates 
that shall be available only to the companies entering into the agree- 
ment. 

(2) No other company may take advantage of the special access rates. 
In all other instances, the filed-rate doctrine shall continue to apply. 

(d) Any reduced revenue or additional costs caused by the agreement 
shall not be recovered from the Arkansas Universal Service Fund 
[superseded]. 


History. Acts 2001, No. 1824, § 1. tion, has been superseded by the Arkan- 


A.C.R.C. Notes. The Arkansas Univer- sas High Cost Fund. See § 23-17-404. 
sal Service Fund, referred to in this sec- 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Regulated Industries, 24 U. Ark. 
Legislation, 2001 Arkansas General As- Little Rock L. Rev. 595. 
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23-17-202. Definitions. 23-17-204. Purpose of cooperative. 
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23-17-205. Powers of cooperative. 

23-17-206. Jurisdiction of commission. 

23-17-207. Incorporators. 

23-17-208. Cooperative names. 

23-17-209. Articles of incorporation — 
Contents. 

23-17-210. Articles of incorporation — 
Execution, filing, and re- 
cording. 

23-17-211. Articles of incorporation — 
Amendment. 

23-17-212. Certificate of incorporation. 

23-17-213. Organizational meeting. 

23-17-214. Bylaws. 

23-17-215. Qualifications of members. 

23-17-216. Membership fees and capital 
credits. 

23-17-217. Meetings of members. 

23-17-218. Board of directors generally. 

23-17-219. Board of directors — Elections 
— Term of office — Vacan- 
cies. 

23-17-220. Board of directors — Meet- 
ings. 

23-17-221. Officers, agents, and employ- 
ees. 

23-17-222. Executive committee. 

23-17-223. Waiver of notice of meeting. 

23-17-224. Consolidation. 

23-17-225. Dissolution. 


SECTION. 


23-17-226. 
23-17-227. 
23-17-228. 
23-17-229. 
23-17-230. 
23-17-231. 
23-17-232. 
23-17-233. 
23-17-234. 
23-17-235. 
23-17-236. 


23-17-237. 
23-17-238. 


23-17-239. 


23-17-240. 
23-17-241. 


23-17-242. 
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Filing fees. 

[Repealed.] 

Nonprofit operation. 

Use of revenues. 

Taxation — Exemptions. 

Mortgage, pledge, or other dis- 
position of property. 

Recordation of mortgages — 
Effect thereof. 

Nonliability of members and 
shareholders for debts of 
cooperatives. 

[Repealed.] 

Liabilities of connecting com- 
panies or cooperatives. 

Construction standards. 

Limitation of actions. 

Indemnification of directors, 
officers, employees, or 
agents — Insurance. 

Standards of conduct for di- 
rectors — Actions taken 
without board meeting — 
Conflicts of interest — 
Definition. 

Unclaimed capital credits and 
stock. 

Opting out of underground 
damage coverage. 


Cooperative acquiring an- 


Effective Dates. Acts 1951, No. 51, 
§ 41: approved Feb. 9, 1951. Emergency 
clause provided: “It is found that there are 
many rural areas, as herein defined, in 
the State of Arkansas without local tele- 
phone service; that the federal govern- 
ment has made provision for the financing 
of cooperative nonprofit corporations for 
the purpose of furnishing telephone ser- 
vice to said areas; that there is an urgent 
demand from those living in said areas for 
telephone service; that there is no provi- 
sion for the organizing of such corpora- 
tions for said purpose; and that this act is 
necessary for the preservation of the pub- 
lic peace, health, and safety, an emergency 
is therefore declared, and this act shall 
take effect and be in force from and after 
its passage.” 

Acts 1969, No. 395, § 3: Apr. 11, 1969. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that rural telephone cooperatives 


other cooperative. 


furnish a service that is competitive with 
other telephone companies that are re- 
quired to pay the various State taxes; that 
the State of Arkansas is in need of addi- 
tional funds to continue to pay for essen- 
tial governmental services; that the State 
of Arkansas is losing millions of dollars in 
revenues through various exemptions and 
conclusions contained in the various tax 
laws of this State; and that only by the 
passage of this Act can this situation be 
remedied. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
become effective from and after its pas- 
Sage and approval.” 

Acts 1989, No. 438, § 4: Mar. 9, 1989. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the Arkansas Business Cor- 
poration, enacted in 1987 establishes gen- 
eral standards for directors, defines 
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director conflict of interest and permits 
directors to conduct meetings through the 
use of any means of communication; and 
that the Arkansas Business Corporation 
Act does not apply to a corporation orga- 
nized for the purpose of engaging in tele- 
phone service; and that the adoption of 
standards for directors, the defining of 
director conflict of interest and the au- 
thority for directors to conduct meetings 
through the use of any means of commu- 
nication would be in the best interest of 
the membership of a corporation orga- 
nized for the purpose of engaging in tele- 
phone service; therefore, an emergency is 
hereby declared to exist and this act, be- 
ing necessary for the immediate preserva- 
tion of the public peace, health, and safety 
shall be in full force and effect from and 
after its passage and approval.” 

Acts 1997, No. 316, § 19: Feb. 28, 1997. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that many provisions of the Rural 
Telephone Cooperative Act are archaic 
and obsolete; that the Rural Telephone 
Cooperative Act should be modified to 
mesh with the Federal Telecommunica- 
tions Act of 1996; that some provisions of 
the present Rural Telephone Cooperative 
Act are an impediment to providing the 
best service to the customers; that financ- 
ing of the rural telecommunications coops 
is especially hampered by some of the 
obsolete provisions; that this act will up- 
date the Rural Telephone Cooperative Act 
and provide needed flexibility to the coop- 
eratives. Therefore an emergency is 
hereby declared to exist and this act being 
immediately necessary for the preserva- 
tion of the public peace, health and safety 
shall become effective thirty (30) days 
after the date of its approval by the Gov- 
ernor. If the bill is neither approved nor 
vetoed by the Governor, it shall become 
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effective thirty (30) days after the expira- 
tion of the period of time during which the 
Governor may veto the bill. If the bill is 
vetoed by the Governor and the veto is 
overridden, it shall become effective thirty 
(30) days after the date the last house 
overrides the veto.” 

Acts 1999, No. 946, § 23: Mar. 29, 1999. 
Emergency clause provided: “It is hereby 
found and determined by the Eighty-sec- 
ond General Assembly that due to the 
significant changes in the telecommunica- 
tions industry and the federal laws and 
regulations applicable thereto, state law 
should be changed to reflect the new en- 
vironment; that it is in the best interest of 
the public for member-owned telecommu- 
nications cooperatives to have greater 
flexibility to maintain and preserve the 
commitment to universal availability of 
reasonably affordable telecommunica- 
tions services; that competition and 
growth in the telecommunications indus- 
try are affected by demographics and 
population density and therefore telecom- 
munications cooperatives serving high 
cost rural areas often have needs that are 
different from telecommunications provid- 
ers serving only urban areas; and that 
this act will grant rural telecommunica- 
tions cooperatives more flexibility, and 
thereby enhance their services to their 
members. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be- 
come effective on the date of its approval 
by the Governor. If the bill is neither 
approved nor vetoed by the Governor, it 
shall become effective on the expiration of 
the period of time during which the Gov- 
ernor may veto the bill. If the bill is vetoed 
by the Governor and the veto is overrid- 
den, it shall become effective on the date 
the last house overrides the veto.” 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 84. 


CASE NOTES 


Cited: Incorporated Town of Emerson 
v. Arkansas Pub. Serv. Comm’n, 227 Ark. 


20, 295 S.W.2d 778 (1956); Southwestern 
Bell Tel. Co. v. Poindexter, 245 Ark. 624, 
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433 S.W.2d 833 (1968). 


23-17-201. Title. 


This subchapter may be cited as the “Rural Telecommunications 
Cooperative Act”. 


History. Acts 1951, No. 51, § 1; A.S.A. 
1947, § 77-1601; Acts 1989, No. 487, § 1. 


23-17-202. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Acquire” means and includes construct, acquire by purchase, 
lease, devise, gift, or other modes of acquisition; 

(2) “Board” means a board of directors of a corporation organized 
under this subchapter; 

(3) “Commission” means the Arkansas Public Service Commission; 

(4) “Cooperative” means a corporation organized and operating pur- 
suant to the provisions of this subchapter; 

(5) “Federal agency” includes the United States and any department, 
administration, commission, board, bureau, office, establishment, 
agency, authority, or other instrumentality of the United States; 

(6) “Member” means an incorporator of a cooperative and each 
person thereafter lawfully admitted to and retaining membership 
therein; 

(7) “Municipality” means any incorporated city or town of this state; 

(8) “Obligations” includes bonds, notes, debentures, interim certifi- 
cates, or receipts and all other evidences of indebtedness issued by a 
cooperative. However, obligations shall not include amounts repre- 
sented by capital stock, certificates of membership, or amounts due as 
patronage profits; 

(9) “Person” includes any natural person, firm, association, corpora- 
tion, business trust, or partnership; 

(10) “Rural area” means any area within this state which is located 
outside the boundaries of any incorporated or unincorporated city, 
town, or village having a population in excess of two thousand five 
hundred (2,500) inhabitants according to the last preceding federal 
census; 

(11) “State agency” includes the State of Arkansas and any depart- 
ment, administration, commission, board, bureau, office, establish- 
ment, agency, authority, instrumentality, or any political subdivision of 
the State of Arkansas; 

(12) “Telecommunications company” means any person, firm, part- 
nership, corporation, association, or other entity that offers telecommu- 
nications services to the public for compensation; and 

(13) “Telecommunications service” means the offering to the public 
for compensation the transmission of voice, data, or other electronic 
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information at any frequency over any part of the electromagnetic 
spectrum, notwithstanding any other use of the associated facilities. 
Such term does not include radio and television broadcast or distribu- 
tion services or the provision or publishing of yellow pages, regardless 
of the entity providing such services or services to the extent that such 
services are used in connection with the operation of an electric utility 
system owned by a government entity. 


History. Acts 1951, No. 51, § 2; A.S.A. 
1947, § 77-1602; Acts 1989, No. 487, § 2; 
1997, No. 316, § 1. 


CASE NOTES 


Cited: Southwestern Bell Tel. Co. v. Worldcom Network Servs., 202 F. Supp. 
Poindexter, 245 Ark. 624, 433 S.W.2d 833 2d 895 (W.D. Ark. 2002). 
(1968); International Paper Co. v. MCI 


23-17-203. [Repealed.] 


Publisher’s Notes. This section, con- 316, § 2. The section was derived from 
cerning subchapter extended to other cor- Acts 1951, No. 51, § 35; A.S.A. 1947, 
porations, was repealed by Acts 1997, No. § 77-1635; Acts 1989, No. 437, § 3. 


23-17-204. Purpose of cooperative. 


Cooperative nonprofit membership corporations either with or with- 
out capital stock may be organized under this subchapter for the 
purpose of furnishing telecommunications service and other services to 
the widest practicable number of users of such services. 


History. Acts 1951, No. 51, § 3; A.S.A. 
1947, § 77-1603; Acts 1989, No. 437, § 4; 
1999, No. 946, § 1. 


23-17-205. Powers of cooperative. 


Any cooperative created under the provisions of this subchapter shall 
have power to: 

(1) Sue and be sued in its corporate name; 

(2) Have perpetual existence unless limited for a shorter term in its 
articles of incorporation; 

(3) Adopt and use a corporate seal and to alter it; 

(4) Furnish, improve, and expand telecommunications service to its 
members, to federal and state agencies, and to other persons; 

(5) Construct, purchase, lease as lessee, or otherwise acquire, and to 
improve, expand, install, equip, maintain, and operate, and to sell, 
assign, convey, lease as lessor, mortgage, pledge, or otherwise dispose of 
or encumber telecommunications lines, facilities or systems, lands, 
buildings, structures, plant and equipment, exchanges, and any other 
real or personal property, tangible or intangible, which are necessary or 
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appropriate to accomplish any purpose of the cooperative authorized by 
this subchapter; 

(6) Connect and interconnect its telecommunications lines, facilities, 
or systems with telecommunications lines, facilities, or systems owned 
and operated by other telecommunications companies or cooperatives; 

(7) Make its facilities available to persons furnishing telecommuni- 
cations services within or without this state; 

(8) Purchase, lease as lessee, or otherwise acquire, and to use and 
exercise, and to sell, assign, convey, pledge, or otherwise dispose of, or 
encumber franchises, rights, privileges, licenses, and easements; 

(9) Fix membership fees, issue membership certificates, and issue 
nonvoting shares of stock; 

(10) Borrow money and otherwise contract indebtedness, to issue 
and guarantee notes, bonds, and other evidences of indebtedness, and 
secure the same by mortgage, pledge, deed of trust, or security deed, or 
any other encumbrances upon any or all of its then-owned or after- 
acquired real or personal property, assets, franchises, or revenues; 

(11) Construct, maintain, and operate telecommunications equip- 
ment, lines, facilities, and systems along, upon, under, and across 
publicly owned lands, easements, rights-of-way, and public thorough- 
fares, including, without limitation, all roads, highways, streets, alleys, 
bridges, and causeways, subject, however, to the same requirements 
and limitations with respect to the use or occupancy of such thorough- 
fares and lands as are imposed by the laws of this state on telecommu- 
nications companies; 

(12) Exercise the power of eminent domain in the manner and to the 
same extent as provided by the laws of this state for the exercise of such 
power by telecommunications companies; 

(13) Adopt, and from time to time, amend, or repeal bylaws; 

(14) Make any and all contracts necessary, convenient, or appropri- 
ate for the full exercise of the powers herein granted; 

(15) Accept gifts or grants of money, services, or property, real or 
personal; and 

(16) Do or perform any other acts and things which may be neces- 
sary, convenient, or appropriate to accomplish any purpose of the 
cooperative authorized by this subchapter. 


History. Acts 1951, No. 51, § 4; A.S.A. 
1947, § 77-1604; Acts 1989, No. 437, § 5; 
1997, No. 316, § 3. 


CASE NOTES 
Cited: Southwestern Bell Tel. Co. v. 


Poindexter, 245 Ark. 624, 433 S.W.2d 833 
(1968). 
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23-17-206. Jurisdiction of commission. 


Cooperatives doing business in this state pursuant to this subchapter 
shall be subject to the general jurisdiction of the Arkansas Public 
Service Commission. Jurisdiction shall be exercised by the commission 
in the same manner and to the same extent as provided by law for the 
regulation, supervision, or control of telecommunications companies, 
subject, however, to all the provisions of this subchapter. 


History. Acts 1951, No. 51,§ 32;A.S.A. 
1947, § 77-1632; Acts 1989, No. 437, § 6. 


CASE NOTES 


Cited: Southwestern Bell Tel. Co. v. 
Poindexter, 245 Ark. 624, 433 S.W.2d 833 
(1968). 


23-17-207. Incorporators. 


Any three (3) or more natural persons of the age of twenty-one (21) or 
more who are residents of this state may act as incorporators of a 
cooperative to be organized under this subchapter by executing articles 
of incorporation as provided in § 23-17-210. 


History. Acts 1951, No. 51, § 5; A.S.A. 
1947, § 77-1605. 


23-17-208. Cooperative names. 


The words “telecommunications cooperative” or “telephone coopera- 
tive” shall not be used in the corporate names of corporations organized 
under the laws of this state or authorized to do business herein, other 
than cooperatives organized pursuant to the provisions of this subchap- 
ter. 


History. Acts 1951, No. 51, § 7; A.S.A. 
1947, § 77-1607; Acts 1989, No. 437, § 7. 


23-17-209. Articles of incorporation — Contents. 


(a) The articles of incorporation shall state: 

(1) The name of the cooperative. The name shall include the words 
“Telephone Cooperative” or “Telecommunications Cooperative”, and the 
abbreviation “Inc.”; 

(2) The purpose for which the cooperative is formed; 

(3) The names and addresses of the incorporators who shall serve as 
directors and manage the affairs of the cooperative until its first annual 
meeting of members or until their successors are elected and qualified; 

(4) The number of directors, not fewer than five (5), to be elected at 
the annual meeting of members; 
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(5) The address of its principal office and the name and address of its 
agent upon whom process may be served; 
(6) The terms and conditions upon which persons shall be admitted 
to membership and retain membership in the cooperative; 
(7) If a cooperative desires to issue nonvoting shares of stock: 
(A) The total number of the shares of stock which may be issued 
and the par value of each share; 
(B) The fixed or maximum rates of dividends on the par value of 
the shares of stock and whether dividends shall be cumulative; 
(C) Whether the shares of stock may be issued to members only or 
to members and nonmembers; and 
(D) The maximum number of the shares of stock which may be 
owned by any person and the terms and conditions upon which the 
shares of stock may be transferred, redeemed, or retired. No shares of 
stock shall be issued except for cash or for property at its fair value in 
an amount equal to the par value of the shares of stock; and 
(8) Any provision not inconsistent with law, which the incorporators 
may choose to insert, for the regulation of the business and the conduct 
of the affairs of the cooperative. 
(b) It shall not be necessary to set forth in the articles of incorpora- 
tion any of the corporate powers enumerated in this subchapter. 


History. Acts 1951, No. 51, § 6; A.S.A. 
1947, § 77-1606; Acts 1989, No. 437, § 8. 


23-17-210. Articles of incorporation — Execution, filing, and 
recording. 


(a) Duplicate originals of the articles of incorporation shall be signed 
by the incorporators and acknowledged before an officer authorized by 
the laws of this state to take acknowledgments to deeds and convey- 
ances. These duplicate originals shall be filed in the office of the 
Secretary of State. 

(b) If the Secretary of State finds that the articles of incorporation 
conform to law and when the fees prescribed by this subchapter have 
been paid, he or she shall: 

(1) Endorse on the originals the word “filed” and the month, day, and 
year of the filing; 

(2) File one (1) of the originals in his or her office and deliver the 
other to the incorporators; and 

(3) Issue a certificate of incorporation to the incorporators. 

(c) The incorporators shall file for record a copy of the original 
articles of incorporation bearing the filing of the Secretary of State. 


History. Acts 1951, No. 51, § 8; A.S.A. 
1947, § 77-1608; Acts 1997, No. 316, § 4. 
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23-17-211. Articles of incorporation — Amendment. 


(a) Any cooperative organized under this subchapter, from time to 
time and as desired, may amend its articles of incorporation in any 
respect. However, only such provisions shall be inserted by amendment 
that could be lawfully and properly inserted in original articles of 
incorporation at the time of making the amendment. 

(b) Every amendment shall be made and effected in the manner 
following: 

(1) The board of directors of the cooperative shall adopt a resolution 
setting forth the amendment proposed, declaring its advisability, and 
calling a meeting of the members entitled to vote for the consideration 
thereof at the meeting, of which notice shall be given in the manner 
provided in § 23-17-217; 

(2) Ifit appears that a majority of the members voting have voted at 
an annual meeting in favor of the amendment, the cooperative shall 
make under its corporate seal and the hand of its president or vice 
president and secretary or assistant secretary a verified certificate 
setting forth the amendment in full; 

(3) Duplicate originals of the certificate, so verified, shall be filed in 
the office of the Secretary of State, and one (1) of the duplicate originals 
bearing the filing by the Secretary of State shall be recorded in the office 
of the county clerk in the same manner as required in § 23-17-210 in 
regard to certified copies of original articles of incorporation; and 

(4) Upon the filing of the certificate with the Secretary of State, the 
charter of the cooperative shall be deemed to be amended accordingly. 


History. Acts 1951, No. 51, § 9; A.S.A. 
1947, § 77-1609; Acts 1997, No. 316, § 5. 


23-17-212. Certificate of incorporation. 


(a) Upon the issuance of a certificate of incorporation by the Secre- 
tary of State, the corporate existence of the cooperative shall begin. 

(b) The certificate of incorporation shall be conclusive evidence, 
except as against the state, that all conditions required to be performed 
by the incorporators have been complied with and that the cooperative 
has been incorporated under this subchapter. 


History. Acts 1951, No. 51,§ 10;A.S.A. 
1947, § 77-1610. 


23-17-213. Organizational meeting. 


(a) After the issuance of the certificate of incorporation, an organi- 
zational meeting shall be held at the call of a majority of the incorpo- 
rators for the purpose of adopting bylaws and electing officers and for 
the transaction of such other business as may properly come before the 
meeting. 
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(b) The incorporators calling the meeting shall give at least three (3) 
days’ notice thereof by mail to each incorporator. The notice shall state 
the time and place of the meeting. 


History. Acts 1951, No. 51, § 11;A.S.A. 
1947, § 77-1611. 


23-17-214. Bylaws. 


(a)(1) The power to make, alter, amend, or repeal the bylaws of the 
cooperative shall be vested in the board of directors, subject to amend- 
ment by the members at an annual meeting. 

(2)(A) The board shall not change, alter, amend, or repeal a provision 

of the bylaws adopted by the members except upon a unanimous vote 

of the directors in favor of the change, alteration, amendment, or 
repeal. 

(B) If the directors change, alter, amend, or repeal a bylaw 
provision under this section, the bylaw provision shall remain effec- 
tive unless the change, alteration, amendment, or repeal of the bylaw 
provision is presented by the members at the next annual or special 
meeting of the board. 

(C) If the members at the next annual or special meeting of the 
board do not vote to ratify the directors’ action in changing, altering, 
amending, or repealing the bylaw provision in question, the bylaw 
provision in question shall be deleted from the bylaws, and the bylaw 
provision in question shall revert, effective the day after the mem- 
bers’ meeting, to the wording that was in place immediately before 
the directors changed, altered, amended, or repealed the bylaw 
provision. 

(b) The bylaws may contain any provisions for the regulation and 
management of the affairs of the cooperative not inconsistent with law 
or the articles of incorporation. 


History. Acts 1951, No. 51,§ 12;A.8.A. 
1947, § 77-1612; Acts 1997, No. 316, § 6; 
1999, No. 946, § 2; 2009, No. 761, § 1. 


23-17-215. Qualifications of members. 


Subject to the provisions of this subchapter, the articles of incorpo- 
ration of a cooperative, and the bylaws of a cooperative, a cooperative’s 
board shall have the authority to determine the qualifications for 
membership in the cooperative and to establish and from time to time 
modify procedures pursuant to which persons may become or remain 
members, as well as procedures for terminating a person’s membership 
in the cooperative. Notwithstanding the foregoing provisions of this 
section, no person may become or remain a member of a cooperative 
who does not subscribe to telecommunications service supplied by the 
cooperative. 
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History. Acts 1951, No. 51, § 13;A.S.A. 
1947, § 77-1613; Acts 1989, No. 437, § 9; 
1999, No. 946, § 3. 


23-17-216. Membership fees and capital credits. 


(a) When a member of a cooperative has paid the membership fee in 
full, a certificate of membership shall be issued to the member. 

(b) Memberships in the cooperative and the certificates thereof shall 
be nontransferable and nonassignable. 

(c) Membership may be cancelled upon the resignation, expulsion, 
dissolution, change in ownership, or death of the member or by the 
death or divorce of either party to a joint membership, if joint member- 
ships are provided for in the bylaws. 

(d) The membership fee shall not be refunded. 

(e) Cooperatives shall not pay capital credits to a member, former 
member, patron, or former patron while the cooperative has outstand- 
ing and unpaid obligations in excess of ten percent (10%) of its net 
assets. The board of directors in its discretion may authorize payment 
of any capital credits allocated to deceased former members or patrons 
as provided in the bylaws. If the outstanding and unpaid obligations of 
the cooperative are less than ten percent (10%) of the cooperative’s net 
assets based upon the cooperative’s consolidated balance sheet as of the 
close of the cooperative’s most recently audited fiscal year, the board 
shall have the discretion to pay previously allocated capital credits in 
any amount or manner the board deems appropriate. 


History. Acts 1951, No. 51,§ 18;A.S.A. 
1947, § 77-1618; Acts 1989, No. 437, § 10; 
1999, No. 946, § 4; 2007, No. 1579, § 1. 


23-17-217. Meetings of members. 


(a) Meetings of members may be held at such place as may be 
designated by the board. In the absence of any such provision, all 
meetings shall be held in the principal office of the cooperative in this 
state. 

(b) Annual meetings of the members shall be held at such time as 
may be designated by the board. Failure to hold the annual meeting at 
the designated time shall not work forfeiture or dissolution of the 
cooperative. 

(c) Special meetings of the members may be called by the president, 
or by the board of directors, and shall be called by the president upon 
petition signed by not less than ten percent (10%) of all the members. 

(d) Written or printed notice, containing the place, day, and hour of 
the meeting of members and, in case of special meeting, the purpose for 
which the meeting is called, shall be delivered not fewer than five (5) 
days nor more than sixty (60) days before the date of the meeting, either 
personally or by mail, to each member of record entitled to vote as a 
member at the meeting. If mailed, the notice shall be deemed to be 
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delivered when deposited in the United States mails, with postage 
prepaid, in a sealed envelope addressed to the member at his or her 
address as it appears on the records of the cooperative. 

(e) Each member present in person at any meeting shall be entitled 
to one (1), and only one (1), vote on each matter submitted to a vote at 
a meeting of the members, but voting by mail or proxy may be provided 
for in the bylaws. Notwithstanding, the bylaws may require each 
member to vote in person on certain matters. 

(f)(1) Unless the bylaws prescribe the presence of a greater percent- 
age of the number of members for a quorum, a quorum for the 
transaction of business at all meetings of the members of the coopera- 
tive shall be ten percent (10%) of all members, and, of a cooperative 
having more than five hundred (500) members, a quorum shall be not 
fewer than fifty (50) members. However, in the event a cooperative is 
unable to attain a quorum at its annual meeting, the board of directors 
in the next annual meeting or in a notice of special meeting may declare 
that the number of members present at the meeting shall constitute a 
quorum for the purpose of conducting business. 

(2) If less than a quorum is present at any meeting, a majority of 
those present in person or by proxy may adjourn the meeting from time 
to time without further notice. 


History. Acts 1951, No. 51, §§ 14-17; 1989, No. 437, § 11; 1997, No. 316, § 7; 
A.S.A. 1947, §§ 77-1614 — 77-1617; Acts 1999, No. 946, §§ 5, 6. 


23-17-218. Board of directors generally. 


(a) The business affairs of a cooperative shall be managed by a board 
of directors consisting of not fewer than five (5) in number, which shall 
exercise all the powers of a cooperative except those which are conferred 
upon the members by this subchapter, by the articles of incorporation, 
by its certificate of incorporation, or by the bylaws of the cooperative. 

(b) Each of the directors shall be a member of the cooperative. 

(c)(1) The bylaws shall prescribe the number of directors, their 
qualifications other than those prescribed in this subchapter, the 
manner of holding meetings of the board of directors, and the manner 
of electing successors to directors who resign, die, are removed, or 
otherwise are incapable of acting. 

(2) The bylaws may also provide for the removal of directors from 
office and for the election of their successors. 

(d) The directors shall be members of the cooperative and shall be 
entitled to such compensation, benefits, and reimbursement for ex- 
penses actually and necessarily incurred. 


History. Acts 1951, No. 51, §§ 19, 20; 
A.S.A. 1947, §§ 77-1619, 77-1620; Acts 
1991, No. 552, § 1; 1999, No. 946, § 7. 
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23-17-219. Board of directors — Elections — Term of office — 
Vacancies. 


(a) The directors of a cooperative shall hold office until their terms 
expire or until their successors are elected and qualified. 

(b)(1) At each annual meeting or, in case of failure to hold the annual 
meeting as specified in the bylaws, at a special meeting called for that 
purpose, the members shall elect directors to hold office for the term for 
which they are elected and until their successors have been elected and 
qualified. 

(2) Instead of electing all of the directors annually, the bylaws may 
provide for staggered terms of no longer than nine (9) years for each 
director if approved at a meeting of the members. 

(c) Any vacancy occurring in the board shall be filled by the remain- 
ing directors. Such persons so elected to fill a vacancy shall serve until 
the board of directors shall call for an election to elect a successor, and 
until the successor has been elected and qualified. 


History. Acts 1951, No. 51, §§ 20, 21; 
A.S.A. 1947, §§ 77-1620, 77-1621; Acts 
1989, No. 437, § 12; 1999, No. 946, § 8. 


23-17-220. Board of directors — Meetings. 


(a) Meetings of the board of directors, regular or special, shall be held 
at such place and upon such notice as the bylaws may prescribe. 

(b)(1) Neither the business to be transacted at, nor the purpose of, 
any regular meeting of the board of directors need be specified in the 
notice or waiver of notice of the meeting. 

(2) The notice of a special meeting of the board shall state the 
purpose of and the business to be transacted at the meeting. 

(c)(1) A majority of the board of directors shall constitute a quorum 
for the transaction of business unless a greater number is required by 
the articles of incorporation or by the bylaws. 

(2) The act of a majority of the directors present at a meeting at 
which a quorum is present shall be the act of the board unless the act 
of a greater number is required by the articles of incorporation or by the 
bylaws. 


History. Acts 1951, No. 51, §§ 22, 23; 
A.S.A. 1947, §§ 77-1622, 77-1623; Acts 
1989, No. 487, § 18. 


23-17-221. Officers, agents, and employees. 


(a)(1)(A) The board of directors shall elect a president, a vice presi- 
dent, a secretary, and a treasurer, and one (1) person may be elected 
to the office of secretary-treasurer. 

(B) The board of directors may elect such other officers as it deems 
necessary. 
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(2) The powers, duties, and terms of office of the foregoing officers 
shall be provided for in the bylaws. 

(b) The board of directors may appoint such other officers, agents, 
and employees as it deems necessary and fix their powers, duties, and 
compensation. 

(c) Any officer, agent, or employee elected or appointed by the board 
of directors subject to any contracts validly entered into by the coop- 
erative may be removed by it whenever, in its judgment, the best 
interests of the cooperative will be served. 


History. Acts 1951, No. 51, § 25;A.S.A. 
1947, § 77-1625; Acts 1989, No. 437, § 14; 
1993, No. 327, § 1. 


23-17-222. Executive committee. 


(a) By its bylaws, any cooperative may provide for an executive 
committee to be elected from and by its board of directors. 

(b) To such committee may be delegated the management of the 
current and ordinary business of the cooperative and such other duties 
as the bylaws may prescribe, but the designation of the committee and 
the delegation of authority thereto shall not operate to relieve the board 
of directors or any member thereof of any responsibility imposed upon 
it or him or her by this subchapter. 


History. Acts 1951, No. 51, § 26; A.S.A. 
1947, § 77-1626. 


23-17-223. Waiver of notice of meeting. 


(a) Any person entitled to notice of a meeting may waive notice in 
writing either before or after the meeting. 

(b) If any person attends a meeting, his or her attendance shall 
constitute a waiver of notice of the meeting, unless the person partici- 
pates therein solely to object to the transaction of any business because 
the meeting has not been lawfully called or convened. 


History. Acts 1951, No. 51, § 24;A.S.A. 
1947, § 77-1624. 


23-17-224. Consolidation. 


(a)(1) Any two (2) or more cooperatives may enter into an agreement 
subject to the approval by the required authorities, if any, for the 
consolidation of the cooperatives. 

(2) The agreement shall set forth the terms and conditions of the 
consolidation, the name and the proposed consolidated cooperative, the 
number of its directors, which shall be not fewer than five (5), the time 
of the annual meeting and election, and the names of at least five (5) 
persons to be directors until the first annual meeting. 
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(3) Unless otherwise provided in the bylaws of either of the proposed 
consolidating cooperatives, if the agreement is approved by the votes of 
a majority of the members of each cooperative present in person or by 
proxy at any regular meeting, or at any special meeting of its members 
called for that purpose, the directors named in the agreement shall sign 
and acknowledge as incorporators articles of consolidation conforming 
substantially to the original articles of incorporation of the cooperatives 
organized under this subchapter. 

(b) The articles of consolidation shall be executed, acknowledged, 
filed, and recorded in the same manner as the articles of incorporation 
of a cooperative organized under this subchapter. 

(c) As soon as the Secretary of State shall have accepted the articles 
of consolidation for filing and recording and issued a certificate of 
consolidation, the proposed consolidated cooperative described in the 
articles as its designated name shall be and become a body corporate 
with all of the powers of a cooperative as originally organized hereun- 
der. 

(d) All of the rights, privileges, immunities, and franchises, and all 
real and personal property, including, without limitation, applications 
for membership, all debts due on whatever account, and all other choses 
in action of each of the consolidating cooperatives shall be deemed to be 
transferred to and vested in the new cooperative without further act or 
deed. 

(e) The new cooperative shall be responsible and liable for all of the 
liabilities and obligations of each of the consolidating cooperatives. Any 
claim existing or actions or proceeding pending by or against any of the 
consolidating cooperatives may be prosecuted as if the consolidation 
had not taken place, but the new cooperative may be substituted in its 
place. 

(f) Neither the rights of creditors nor any liens upon the property of 
any of the consolidating cooperatives shall be impaired by the consoli- 
dation. 


History. Acts 1951, No. 51, § 28;A.S.A. 
1947, § 77-1628; Acts 1989, No. 437, § 15; 
1997, No. 316, § 8. 


23-17-225. Dissolution. 


(a) Any cooperative may dissolve by a two-thirds (%) vote of the 
members present at any regular meeting or at any special meeting of its 
members called for that purpose or by the vote required in the bylaws, 
whichever requires the greater number. 

(b) A certificate of dissolution shall be signed by the president or vice 
president, attested by the secretary, certifying to the dissolution and 
stating that they have been authorized to execute and file the certificate 
by votes cast in person by a majority of the members of the cooperative. 
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(c) Acertificate of dissolution shall be executed, acknowledged, filed, 
and recorded in the same manner as the original articles of incorpora- 
tion of a cooperative organized under this subchapter. 

(d) As soon as the Secretary of State accepts the certificate of 
dissolution for filing and recording and issues a certificate of dissolu- 
tion, the cooperative shall be deemed to be dissolved. 

(e) Immediately upon the filing of the certificate with the Secretary 
of State, the board of directors shall cause notice of the dissolution and 
winding-up proceedings to be mailed to each known creditor of and 
claimant against the cooperative and shall publish a copy of the notice 
of dissolution for one (1) week in a newspaper of bona fide circulation 
published in the county wherein the home office of the cooperative is 
located. 

(f) However, the cooperative shall continue for the purpose of collect- 
ing its assets and paying, satisfying, and discharging any outstanding 
obligations, and for the purpose of doing all other acts required to adjust 
and wind up its business affairs, and may sue and be sued in its 
corporate name. 

(g) Any assets remaining after all obligations of the cooperative have 
been satisfied or discharged, or their payment provided for, shall be 
used: 

(1) In redeeming outstanding shares of capital stock, if any, at the 
par value thereof, plus accrued and unpaid dividends thereon; 

(2) In redeeming certificates of memberships; and 

(3) In paying to members and patrons of the cooperative, at the time 
of the filing of the certificate of dissolution, pro rata patronage profits. 

(h)(1) Any cooperative which purports to have been incorporated or 
reincorporated as the result of a consolidation under this subchapter 
but which has not complied with all the requirements for regular 
corporate existence, nevertheless may file a certificate of dissolution in 
the same manner as a validly existing cooperative. 

(2) A certificate of dissolution in such a case shall be authorized, 
executed, and filed in the same manner and shall have the same effect 
as is provided for validly existing cooperatives. The cooperative shall 
distribute its assets in the same manner as is provided for validly 
existing cooperatives. 


History. Acts 1951, No. 51, § 29;A.S.A. 
1947, § 77-1629; Acts 1997, No. 316, § 9; 
1999, No. 946, § 9. 


23-17-226. Filing fees. 


The Secretary of State shall charge and collect for: 

(1) Filing articles of incorporation and issuing a certificate of incor- 
poration — ten dollars ($10.00); 

(2) Filing articles of amendment and issuing a certificate of amend- 
ment — ten dollars ($10.00); 
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(3) Filing articles of consolidation and issuing a certificate with 
respect to consolidation — ten dollars ($10.00); and 
(4) Filing a certificate of dissolution — one dollar ($1.00). 


History. Acts 1951, No. 51, § 30;A.S.A. 
1947, § 77-1630. 


23-17-227. [Repealed.] 


Publisher’s Notes. This section, con- from Acts 1951, No. 51, § 32; A.S.A. 1947, 


cerning certificates of public convenience § 77-1632; Acts 1989, No. 437, § 16; 1997, 
and necessity, was repealed by Acts 1997, No. 77,§ 13. 
No. 316, § 10. The section was derived 


23-17-228. Nonprofit operation. 


(a) Each cooperative shall be operated on a nonprofit basis for the 
mutual benefit of its members and patrons. 

(b)(1) The bylaws of a cooperative or its contracts with members and 
patrons shall contain provisions consistent with § 23-17-229 relative to 
the disposition of revenues and receipts as may be necessary and 
appropriate to establish and maintain its nonprofit cooperative charac- 
ter. 

(2) In the case of a cooperative authorized to issue shares of stock, 
the bylaws and contracts shall provide that no moneys shall be paid, 
except after the declaration or payment of dividends on the outstanding 
shares of stock in accordance with the certificate of incorporation of the 
cooperative, and the bylaws or contracts shall otherwise be consistent 
with cooperatives’ obligations in respect to the shares of stock. 

(c) Subject to the provisions of this subchapter, the articles of 
incorporation of the cooperative, and the bylaws of the cooperative, the 
cooperative’s board of directors shall have the authority to determine 
the qualifications for a person to be considered a “patron” of the 
cooperative. 


History. Acts 1951, No. 51, § 27;A.S.A. 
1947, § 77-1627; Acts 1989, No. 437, § 17; 
1999, No. 946, § 10. 


23-17-229. Use of revenues. 


The revenues of the cooperative shall be devoted to: 

(1) The payment of operating and maintenance expenses, the rendi- 
tion of efficient service, and the creation of adequate depreciation 
reserves sufficient to maintain the investment in facilities; 

(2) The payment of the principal and interest on outstanding obliga- 
tions; 

(3) The payment of dividends on stock issued and outstanding, if 
any; 

(4) The creation of such reserves for improvements, construction, 
and contingencies as the board from time to time may prescribe; and 
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(5) Any other purposes authorized by law. 


History. Acts 1951, No. 51, § 27;A.S.A. 
1947,§ 77-1627; Acts 1989, No. 437,§ 18. 


23-17-230. Taxation — Exemptions. 


Cooperatives formed under this subchapter shall continue to be 
exempt from all other excise taxes of whatsoever kind or nature except 
the Arkansas gross receipts tax under the Arkansas Gross Receipts Act 
of 1941, § 26-52-101 et seq., and the Arkansas compensating tax under 
the Arkansas Compensating Tax Act of 1949, § 26-53-101 et seq. 


History. Acts 1951, No. 51, § 31; 1969, 
No. 395, § 1;A.S.A. 1947, § 77-1631; Acts 
1989, No. 437, § 19. 


23-17-231. Mortgage, pledge, or other disposition of property. 


(a) The board of directors of a cooperative shall have full power and 
authority, without authorization by the members thereof, to authorize 
the execution and delivery of leases, mortgages, or deeds of trust of, or 
by pledge or encumbering of, any or all of the property, assets, rights, 
privileges, licenses, franchises, and permits of the cooperative whether 
already acquired or to be acquired, and wherever situated, as well as 
the revenues thereof, all upon such terms and conditions as the board 
of directors shall determine, to secure any indebtedness of the coopera- 
tive to the United States or any agency or instrumentality thereof or to 
acquire another cooperative formed and operated under this subchap- 
ter. 

(b) A cooperative may not sell or otherwise dispose of all or a 
substantial portion of its property unless the sale or other disposition is 
authorized by the affirmative vote of not less than two-thirds (24) of all 
the members of the cooperative. 


History. Acts 1951, No. 51,§ 33;A.8.A. 
1947,§ 77-1633; Acts 1997, No. 316, § 11; 
1999, No. 946, § 11. 


23-17-232. Recordation of mortgages — Effect thereof. 


(a) Any mortgage, deed of trust, or other instrument executed by a 
cooperative which affects real and personal property and which is 
recorded in the real property records in any county in which the 
property is located or is to be located shall have the same force and 
effect as if the mortgage, deed of trust, or other instrument were also 
recorded, filed, or indexed, as provided by law in the proper office in the 
county, as a mortgage of personal property. 

(b)(1) All after-acquired property of the cooperative described or 
referred to as being mortgaged or pledged in any mortgage, deed of 
trust, or other instrument shall become subject to the lien thereof 
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immediately upon the acquisition of the property by the cooperative, 
whether or not the property was in existence at the time of the 
execution of the mortgage, deed of trust, or other instrument. 

(2) The recordation of such mortgage, deed of trust, or other instru- 
ment shall constitute notice and otherwise have the same effect with 
respect to the after-acquired property as it has under the laws relating 
to recordation, with respect to property owned by the cooperative at the 
time of the execution of the mortgage, deed of trust, or other instrument 
and therein described or referred to as being mortgaged or pledged 
thereby. 

(c) The hen upon personal property of any mortgage, deed of trust, or 
other instrument after recordation thereof shall continue in existence 
and of record for the period of time specified therein without the refiling 
thereof, or the filing of any renewal certificate, affidavit, or other 
supplemental information required by the laws relating to the renewal, 
maintenance, or extension of liens upon personal property. 


History. Acts 1997, No. 917, § 1. The former section was derived from 
Publisher’s Notes. Acts 1997, No. 316 Acts 1951, No. 51, § 37; A.S.A. 1947, 
repealed this section; however, Acts 1997, § 77-1637. 
No. 917, specifically reenacted the section. 


23-17-233. Nonliability of members and shareholders for debts 
of cooperatives. 


No member or shareholder shall be liable or responsible for any debts 
of the cooperative, and the property of the members and shareholders 
shall not be subject to execution therefor. 


History. Acts 1951, No. 51,§ 34;A.S.A. 
1947, § 77-1634. 


23-17-234. [Repealed.] 


Publisher’s Notes. This section, con- section was derived from Acts 1951, No. 
cerning connection, interconnection, etc., 51, § 32; A.S.A. 1947, § 77-1632; Acts 
of lines, facilities, and systems, was re- 1989, No. 437, § 20. 
pealed by Acts 1997, No. 316, § 13. The 


23-17-235. Liabilities of connecting companies or cooperatives. 


No cooperative shall be liable for damage resulting from loss, inter- 
ruption, or diminished quality of service due to earthquake, flood, 
storm, infestation, pestilence, civil insurrection, act of war, act of 
terrorism, software or hardware failure, malfunction, or error, or any 
cause beyond the control of the cooperative. 


History. Acts 1951, No. 51, § 38;A.S.A. 
1947, § 77-1638; Acts 1989, No. 437, § 21; 
1999, No. 946, § 12. 
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23-17-236. Construction standards. 


(a) Construction of telecommunications lines and facilities by a 
telecommunications company or cooperative as a minimum require- 
ment shall comply with the standards of the National Electrical Safety 
Code of the Institute of Electrical and Electronics Engineers in effect at 
the time of the construction or requirements set up by the Arkansas 
Public Service Commission. Construction shall be in such manner and 
according to such specifications as will avoid interference with, or 
hazards to, existing telecommunications lines, facilities, or systems. In 
any litigation in a court of record, any violation by a telecommunica- 
tions company or cooperative of the National Electrical Safety Code or 
requirements established by the commission shall merely be evidence 
of negligence. 

(b) If a cooperative places or utilizes any telecommunications line, 
cable, or facility over, upon, or under lands owned or occupied by a 
nongovernmental entity with eminent domain rights under Arkansas 
law, the nongovernmental entity shall be entitled to just compensation 
of ten cents (10¢) per linear foot traversed on such entity’s land. The 
reasonableness of the just compensation for use of the nongovernmen- 
tal entity’s land shall be presumed. This presumption shall be rebut- 
table, but in no event shall the just compensation paid by the coopera- 
tive exceed the diminution in value of the land traversed resulting from 
the use. | 

(c) Whenever a cooperative shall have placed any telecommunica- 
tions line, cable, or facility upon, under, or above private lands, as title 
shall be reflected in the deed records of the county in which the lands 
he, no entity having power of eminent domain shall exercise the power 
or conduct roadway expansion, relocation activities, or roadside exca- 
vation activities in such a manner as to reasonably require relocation of 
the telecommunications line, cable, or facility unless: 

(1) The written consent of the cooperative is first obtained; or 

(2) The cooperative is paid the reasonable cost of replacing and 
relocating the line, cable, or facility. The payment shall be considered 
just compensation to the cooperative. 


History. Acts 1951, No. 51, § 39;A.S.A. 
1947, § 77-1639; Acts 1989, No. 437, § 22; 
1999, No. 946, § 13. 


CASE NOTES 


Cited: Incorporated Town of Emerson 433 8S.W.2d 833 (1968); Stoltze v. Arkansas 
yv. Arkansas Pub. Serv. Comm’n, 227 Ark. Valley Elec. Coop. Corp., 354 Ark. 601, 127 
20, 295 S.W.2d 778 (1956); Southwestern S.W.3d 466 (2003). 

Bell Tel. Co. v. Poindexter, 245 Ark. 624, 
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23-17-237. Limitation of actions. 


No suit shall be brought against any telecommunications company or 
cooperative by the reason of the installation, use, or maintenance of 
telecommunications lines, poles, equipment, or fixtures on any real 
property, or within any right-of-way of any public way, unless it is 
commenced within two (2) years after the cause of action has accrued. 


History. Acts 1951, No. 51, § 36;A.S.A. 
1947, § 77-1636; Acts 1989, No. 437, § 23; 
1997, No. 316, § 14; 1999, No. 946, § 14. 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Applicability. 
Accrual of Action. 
Duty to Detect. 


Constitutionality. 

Constitutionality of section sustained. 
Core v. Southwestern Bell Tel. Co., 847 
F.2d 497 (8th Cir. 1988). 


Applicability. 

The limitation of this section applies to 
actions against privately owned telephone 
companies as well as to those against 
telephone cooperatives. Southwestern 
Bell Tel. Co. v. Poindexter, 245 Ark. 624, 
433 S.W.2d 833 (1968). 

This section clearly applies to suits aris- 
ing from maintenance of existing tele- 
phone facilities, but not to a suit based 
upon an alleged trespass for the purpose 
of installing an underground cable. Mabry 
v. Southwestern Bell Tel. Co., 270 Ark. 
845, 606 S.W.2d 373 (Ct. App. 1980). 


Accrual of Action. 
An action against a telephone company 
for laying and maintaining a buried cable 


across plaintiffs land accrued when the 
cable was installed where the evidence 
showed that the location of the cable was 
marked by three signs and that any pur- 
chaser examining the land would have 
discovered them. Southwestern Bell Tel. 
Co. v. Poindexter, 245 Ark. 624, 433 
S.W.2d 833 (1968). 


Duty to Detect. 

Ignorance of the boundaries of plain- 
tiffs property did not act to toll the statute 
of limitations to the detriment of the tele- 
phone company whose underground cable 
was clearly marked and its presence 
known to the complaining parties. The 
law imposes a duty upon a purchaser of 
property to diligently determine the 
boundaries of his property so as to detect 
any possible encroachment by entities 
such as the telephone company. Core v. 
Southwestern Bell Tel. Co., 673 F. Supp. 
974 (W.D. Ark. 1987), affd, 847 F.2d 497 
(8th Cir. 1988). 

Cited: International Paper Co. v. MCI 
Worldcom Network Servs., 202 F. Supp. 
2d 895 (W.D. Ark. 2002). 


23-17-238. Indemnification of directors, officers, employees, or 


agents — Insurance. 


(a)(1) A cooperative shall have power to indemnify any person who 
was or is a party or is threatened to be made a party to any threatened, 
pending, or completed action, suit, or proceeding, whether civil, crimi- 
nal, administrative, or investigative, other than an action by or in the 
right of the cooperative, by reason of the fact that he or she is or was a 
director, officer, employee, or agent of the cooperative or is or was 
serving at the request of the cooperative as a director, officer, employee, 
or agent of another corporation, partnership, joint venture, trust, or 
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other enterprise, against judgments, fines, expenses, including attor- 
ney’s fees, and amounts paid in settlement actually and reasonably 
incurred by him or her in connection with such an action, suit, or 
proceeding, if he or she acted in good faith and in a manner he or she 
reasonably believed to be in, or not opposed to, the best interests of the 
cooperative and, with respect to any criminal action or proceeding, had 
no reasonable cause to believe his or her conduct was unlawful. 

(2) The termination of any action, suit, or proceeding by judgment, 
order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent, shall not, of itself, create a presumption that the person did 
not act in good faith and in a manner which he or she reasonably 
believed to be in or not opposed to the best interest of the cooperative 
and, with respect to any criminal action or proceeding, had reasonable 
cause to believe that his or her conduct was unlawful. 

(b) A cooperative shall have power to indemnify any person who was 
or is a party or is threatened to be made a party to any threatened, 
pending, or completed action or suit by or in the right of the cooperative 
to procure a judgment in its favor by reason of the fact that he or she is 
or was a director, officer, employee, or agent of the cooperative or is or 
was serving at the request of the cooperative as a director, officer, 
employee, or agent of another corporation, partnership, joint venture, 
trust, or other enterprise, against expenses, including attorney’s fees, 
actually and reasonably incurred by him or her in connection with the 
defense or settlement of such an action or suit if he or she acted in good 
faith and in a manner he or she reasonably believed to be in or not 
opposed to the best interests of the cooperative, except that no indem- 
nification shall be made in respect of any claim, issue, or matter as to 
which the person shall have been adjudged to be liable to the coopera- 
tive, unless and only to the extent that the circuit court or the court in 
which the action or suit was brought shall determine upon application 
that, despite the adjudication of liability but in view of all the circum- 
stances of the case, the person is fairly and reasonably entitled to 
indemnity for such expenses as the circuit court or such other court 
shall deem proper. 

(c) To the extent that a director, officer, employee, or agent of a 
cooperative has been successful on the merits or otherwise in defense of 
any action, suit, or proceeding referred to in subsections (a) and (b) of 
this section, or in defense of any claim, issue, or matter therein, he or 
she shall be indemnified against expenses, including attorney’s fees, 
actually and reasonably incurred by him or her in connection therewith. 

(d) Any indemnification under subsections (a) and (b) of this section, 
unless ordered by a court, shall be made by the cooperative only as 
authorized in the specific case upon a determination that indemnifica- 
tion of the director, officer, employee, or agent is proper in the circum- 
stances because he or she has met the applicable standard of conduct 
set forth in subsections (a) and (b) of this section. Such a determination 
shall be made: 3 
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(1) By the board of directors by a majority vote of a quorum 
consisting of directors who were not parties to such an action, suit, or 
proceeding; 

(2) If such a quorum is not obtainable, or, even if obtainable, a 
quorum of disinterested directors so directs, by independent legal 
counsel in a written opinion; or 

(3) By the members. 

(e) Expenses incurred by an officer or director in defending a civil or 
criminal action, suit, or proceeding may be paid by the cooperative in 
advance of final disposition of such an action, suit, or proceeding upon 
receipt of an undertaking by or on behalf of the director or officer to 
repay the amount if it shall ultimately be determined that he or she is 
not entitled to be indemnified by the cooperative as authorized in this 
section. The expenses incurred by other employees and agents may be 
so paid upon such terms and conditions, if any, as the board of directors 
deems appropriate. 

(f) The indemnification and advancement of expenses provided by or 
granted pursuant to the other subsections of this section shall not be 
deemed exclusive of any other rights to which those seeking indemni- 
fication or advancement of expenses may be entitled under any bylaw, 
agreement, vote of members or disinterested directors, or otherwise, 
both as to action in his or her official capacity and as to action in 
another capacity while holding such an office. 

(¢) The indemnification and advancement of expenses provided by, or 
granted pursuant to, this section shall continue, unless otherwise 
provided when authorized or ratified, as to a person who has ceased to 
be a director, officer, employee, or agent and shall inure to the benefit of 
the heirs, executors, and administrators of such a person. 

(h) A cooperative shall have power to purchase and maintain insur- 
ance on behalf of any person who is or was a director, officer, employee, 
or agent of the cooperative, or is or was serving at the request of the 
cooperative as a director, officer, employee, or agent of another corpo- 
ration, partnership, joint venture, trust, or other enterprise, against 
any liability asserted against him or her and incurred by him or her in 
any such capacity, or arising out of his or her status as such, whether or 
not the cooperative would have the power to indemnify him or her 
against such liability under the provisions of this section. 

(i)(1) For purposes of this section, references to: 

(A) “The cooperative” shall include, in addition to the resulting 
cooperative, and constituent corporation, including any constituent of 

a constituent, absorbed in a consolidation or merger which, if its 

separate existence had continued, would have had power and author- 

ity to indemnify its directors, officers, and employees or agents, so 
that any person who is or was a director, officer, employee, or agent of 
the constituent corporation, or is or was serving at the request of the 
constituent corporation as a director, officer, employee, or agent of 
another corporation, partnership, joint venture, trust, or other enter- 
prise, shall stand in the same position under the provisions of this 
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section with respect to the resulting or surviving cooperative as he or 

she would have with respect to the constituent corporation if its 

separate existence had continued; 

(B) “Other enterprises” shall include employee benefit plans; 

(C) “Fines” shall include any excise taxes assessed on a person 
with respect to an employee benefit plan; and 

(D) “Serving at the request of the cooperative” shall include any 
service as a director, officer, employee, or agent of the cooperative 
which imposes duties on, or involves services by, the director, officer, 
employee, or agent with respect to an employee benefit plan, its 
participants, or beneficiaries. 

(2) A person who acted in good faith and in a manner he or she 
reasonably believed to be in the interest of the participants and 
beneficiaries of an employee benefit plan shall be deemed to have acted 
in a manner “not opposed to the best interests of the cooperative” as 
referred to in this section. 


History. Acts 1989, No. 438, § 1; 1999, 
No. 946, § 15. 


23-17-239. Standards of conduct for directors — Actions taken 
without board meeting — Conflicts of interest — 
Definition. 


(a) Adirector shall discharge his or her duties as a director, including 
his or her duties as a member of a committee: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(3) In a manner he or she reasonably believes to be in the best 
interests of the cooperative. 

(b) In discharging his or her duties, a director is entitled to rely on 
information, opinions, reports, or statements, including financial state- 
ments and other financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the cooperative whom the 
director reasonably believes to be reliable and competent in the matters 
presented; 

(2) Legal counsel, public accountants, engineers, or other persons as 
to matters the director reasonably believes are within the person’s 
professional or expert competence; or 

(3) A committee of the board of directors of which he or she is not a 
member, if the director reasonably believes the committee merits 
confidence. 

(c) A director is not acting in good faith if he or she has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) Unless the articles of incorporation or bylaws provide otherwise, 
action required or permitted by this chapter to be taken at a board of 
directors’ meeting may be taken without a meeting if the action is taken 
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by all members of the board. The action must be evidenced by one (1) or 
more written consents describing the action taken, signed by each 
director, and included in the minutes or filed with the corporate records 
reflecting the action taken. 

(e) Action taken under this section is effective when the last director 
signs the consent, unless the consent specifies a different effective date. 
A consent signed under this section has the effect of a meeting vote and 
may be described as such in any document. 

(H(1) A “conflict-of-interest transaction” is a transaction with the 
cooperative in which a director of the cooperative has direct or indirect 
interest. A conflict-of-interest transaction is not voidable by the coop- 
erative solely because of the director’s interest in the transaction if any 
one (1) of the following is true: 

(A) The material facts of the transaction and the director’s interest 
were disclosed or known to the board of directors or a committee of 
the board of directors and the board of directors or committee 
authorized, approved, or ratified the transaction; 

(B) The material facts of the transaction and the director’s interest 
were disclosed or known to the members entitled to vote and they 
authorized, approved, or ratified the transaction; or 

(C) The transaction was fair to the cooperative. 

(2) For purposes of this section, a director of the cooperative has an 
indirect interest in a transaction and it should be considered by the 
board of directors of the cooperative if: 

(A) Another entity in which he or she has a material financial 
interest or in which he or she is a general partner is a party to the 
transaction; or 

(B) Another entity of which he or she is a director, officer, or trustee 
is a party to the transaction. 

(3) For purposes of subdivision (f)(1)(A) of this section, a conflict-of- 
interest transaction is authorized, approved, or ratified if it receives the 
affirmative vote of a majority of the directors on the board of directors, 
or on the committee, who have no direct or indirect interest in the 
transaction, but a transaction may not be authorized, approved, or 
ratified under this section by a single director. If a majority of the 
directors who have no direct or indirect interest in the transaction vote 
to authorize, approve, or ratify the transaction, a quorum is present for 
the purpose of taking action under this subsection. The presence of, or 
a vote cast by, a director with a direct or indirect interest in the 
transaction does not affect the validity of any action taken under 
subdivision (f)(1)(A) of this section if the transaction is otherwise 
authorized, approved, or ratified as provided in this subsection. 

(4) For purposes of subdivision (f)(1)(B) of this section, a conflict-of- 
interest transaction is authorized, approved, or ratified if it receives the 
vote of a majority of the members entitled to vote under this subsection. 
Proxies voted under the control of a director who has a direct or indirect 
interest in the transaction, and proxies voted under the control of an 
entity described in subdivision (f)(2)(A) of this section, may not be 
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counted in a vote of members to determine whether to authorize, 
approve, or ratify a conflict-of-interest transaction under subdivision 
(f)(1)(B) of this section. The vote of those members, however, is counted 
in determining whether the transaction is approved under other 
sections of this chapter. A majority of the members, whether or not 
present, that are entitled to vote on the transaction under this subsec- 
tion constitutes a quorum for the purpose of taking action under this 
section. 


History. Acts 1989, No. 438, § 1; 1999, 
No. 946, § 16. 


23-17-240. Unclaimed capital credits and stock. 


(a) When a cooperative formed under this subchapter declares capi- 
tal credits and any capital credit which remains unclaimed one (1) year 
after notice of the capital credit was transmitted to the last known 
address of the beneficiary of the credit: 

(1) The cooperative shall not be liable for the credit; and 

(2) The credit shall not be deemed unclaimed or abandoned property 
under § 18-28-201 et seq. 

(b)(1) When a cooperative formed under this subchapter has issued 
shares of stock and subsequent to that time has declared by providing 
notice to all shareholders of record that the cooperative is redeeming 
the stock by repurchase, then one (1) year after the notice has been sent 
to the last known address of all shareholders of record: 

(A) The cooperative shall not be liable for the redemption or 
repurchase value of the stock; and 

(B) The stock not redeemed and repurchased shall have no value 
or rights in the cooperative. 

(2) The stock shall not be deemed unclaimed or abandoned property 
under § 18-28-201 et seq. 

(c) References in the Rural Telecommunications Cooperative Act, 
§ 23-17-201 et seq., to “this subchapter” and references in § 23-17-101 
et seq. to “this chapter” shall be deemed to also reference this section. 


History. Acts 1995, No. 898, § 1; 1999, 
No. 946, § 17; 2009, No. 761, § 2. 


23-17-241. Opting out of underground damage coverage. 


(a) Any cooperative established under this subchapter may opt out of 
coverage under the Arkansas Underground Facilities Damage Preven- 
tion Act, § 14-271-101 et seq., by providing written notice to the 
Arkansas Public Service Commission by first class mail. 

(b) Any references in this section and §§ 23-17-201 — 23-17-240 and 
23-17-242 to “this subchapter” and any references in § 23-17-101 et 
seq. to “this chapter” shall be deemed to also reference this section. 
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History. Acts 1997, No. 316, § 15; 
1999, No. 946, § 18. 


23-17-242. Cooperative acquiring another cooperative. 


Any cooperative organized prior to January 1, 1979, under the 
provisions of this subchapter may enter into an agreement with any 
other cooperative so organized for one of the cooperatives to acquire the 
other cooperative, subject to the following provisions: 

(1) Any agreement between cooperatives for one to acquire another 
shall be in writing and shall set forth the terms and conditions of the 
acquisition; 

(2) Unless otherwise provided in the bylaws of either of the coopera- 
tives who are party to such an agreement, the agreement shall be 
approved on behalf of the cooperative being acquired upon majority vote 
of the members of the cooperative being acquired present in person or 
by proxy at any regular meeting of the members, or at any special 
meeting of the members called for the purpose of voting on the 
agreement. The agreement shall only be approved on behalf of the 
acquiring cooperative upon majority vote of the directors of the acquir- 
ing cooperative; 

(3) The acquiring cooperative may elect to form a wholly owned 
subsidiary corporation, or utilize an existing wholly owned subsidiary 
corporation, which subsidiary need not itself be a cooperative, to own 
and operate the cooperative being acquired. The validity of the acqui- 
sition shall not be affected by the fact that legal title to the cooperative 
being acquired is taken in the name of a wholly owned subsidiary by the 
acquiring cooperative; and 

(4) Neither the rights of creditors nor the liens upon the property of 
either the acquiring cooperative or the cooperative being acquired shall 
be impaired by the acquisition. 


History. Acts 1999, No. 946, § 19. 
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23-17-301. Title. 


This subchapter shall be known and may be cited as the “Universal 
Telephone Service Act”. 


History. Acts 1983, No. 483, § 1;A.S.A. 
1947, § 73-2601. 
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23-17-302. Legislative findings and declarations. 


The General Assembly finds and declares that changes in pricing for 
telephone services mandated by the Federal Communications Commis- 
sion and made necessary by the divestiture of Southwestern Bell 
Telephone Company from American Telephone and Telegraph Company 
will cause significant increases in the cost of local exchange telephone 
service which could force some local exchange telephone customers to 
discontinue service. The public interest requires that the extent of such 
rate increases be ameliorated by the creation of a statewide fund that 
will partially offset such rate increases. The purpose of the fund created 
by this subchapter is to ensure a smooth and nondisruptive transition 
from the present pricing system to the system dictated by the Federal 
Communications Commission and the divestiture and to ensure that 
rates for local telephone service are at reasonable levels. 


History. Acts 1983, No. 483, § 2;A.S.A. ferred to in this section occurred effective 
1947, § 73-2602. January 1, 1984. 
Publisher’s Notes. The divestiture re- 


23-17-303. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Commission” means the Arkansas Public Service Commission; 

(2) “Interexchange carriers” includes persons, corporations, or other 
organizations which provide communications services which intercon- 
nect with local exchanges under provisions of the interstate and 
intrastate access charges tariffs and may include such other persons, 
corporations, or organizations engaged in interexchange communica- 
tion services as the commission may find necessary for the successful 
administration of the fund established in § 23-17-304; 

(3) “Interexchange communication services” means all services 
whereby interexchange carriers transmit voice, data, or other messages 
within Arkansas, whether or not the transmission is at any point on the 
facilities of a local exchange carrier; and 

(4) “Local exchange carriers” means persons, corporations, or other 
organizations which provide local exchange telephone service as de- 
fined by the commission. 


History. Acts 1983, No. 483, § 3;A.S.A. 
1947, § 73-2603. 


23-17-304. Universal Telephone Service Fund created — Con- 
tents. 


(a) There is created the Universal Telephone Service Fund to be 
established by assessing upon all interexchange carriers operating in 
this state a charge on interexchange communication services based on 
usage, revenue, volume, or other appropriate factors. 

(b)(1) The amount of the charge shall be determined by the Arkansas 
Public Service Commission after notice and hearing. 
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(2) The Arkansas Public Service Commission shall coordinate the 
development of the structure and level of the charge, as well as the 
support to be provided through the Universal Telephone Service Fund, 
with the interstate Universal Service Fund or similar arrangement 
established by the Federal Communications Commission so that the 
Arkansas Universal Telephone Service Fund is not administered incon- 
sistently with the Federal Communications Commission’s Universal 
Service Fund or similar arrangements. 

(c) The amounts shall be remitted to the Arkansas Public Service 
Commission under such reasonable rules and regulations as the Arkan- 
sas Public Service Commission may prescribe and shall be deposited by 
the Arkansas Public Service Commission into an account, separate 


from all other funds, designated as the Universal Telephone Service 
Fund. 


History. Acts 1983, No. 483, § 4; A.S.A. 
1947, § 73-2604. 


23-17-305. Conditional effective date. 


The Universal Telephone Service Fund shall be effective on the date 
the interstate Universal Service Fund or similar arrangement is 
established by the Federal Communications Commission unless the 
Arkansas Public Service Commission, prior to that date and after 
hearing, finds that the circumstances upon which this subchapter is 
predicated have so substantially changed as to render the Universal 
Telephone Service Fund unnecessary or impracticable. 


History. Acts 1983, No. 483, § 7;A.S.A. 
1947, § 73-2607. 


23-17-306. Allocation of fund. 


(a) The Arkansas Public Service Commission shall allocate the 
Universal Telephone Service Fund among all local exchange carriers 
operating in Arkansas in such a manner as to moderate the disruptive 
effects of changes in methods of pricing of telephone services and to hold 
prices of local exchange telephone service to levels which will ensure, 
insofar as it is feasible to do so, that a maximum number of subscribers 
may maintain affordable local telephone service. 

(b) The allocation shall be made after a hearing at which all local 
exchange carriers and other interested parties may be heard and may 
be modified or adjusted by the commission, after hearing, at any time 
circumstances indicate a need for such modification. 

(c) The commission by rule or regulation may establish standard 
guidelines for allocation methodology. 

(d) The entire fund, after reasonable costs of administration are 
applied, shall be allocated among the local exchange carriers. 
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History. Acts 1983, No. 483, § 5; A.S.A. 
1947, § 73-2605. 
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23-17-307. Administration of fund. 


The Arkansas Public Service Commission may collect, administer, 
and distribute the Universal Telephone Service Fund, itself, or it may 
delegate to a trustee or other agent acting under its supervision the 
administration and distribution of the fund upon such conditions and 
security as the commission may require. 


History. Acts 1983, No. 483, § 6;A.S.A. 
1947, § 73-2606. 
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riers in service areas of ru- 
ral telephone companies. 


Effective Dates. Acts 1997, No. 77, 
§ 16: Feb. 4, 1997. Emergency clause pro- 
vided: “It is hereby found and determined 
by the Eighty-first General Assembly 
that: (1) It is in the public interest to 
maintain and preserve the commitment of 
universal availability of reasonably af- 
fordable telecommunications services; (II) 
Competition and growth in the telecom- 
munications industry are affected by de- 
mographics and _ population density. 
Therefore, telecommunications providers 
serving high-cost rural areas often have 
needs that are different from those of 
telecommunications providers’ serving 
only urban areas. Accordingly, the regula- 
tory framework established by this Act 


Programs — Assessments 
— Funding. 


seeks to recognize and accommodate the 
unique factors faced by telecommunica- 
tions companies serving high-cost rural 
areas in addition to providing all local 
exchange carriers with additional regula- 
tory options to assist them in providing 
telecommunications services and techno- 
logical advances to their customers; and, 
(IIT) It is essential that the State of Arkan- 
sas immediately revise its existing regu- 
latory regime for the telecommunications 
industry to ensure that it is consistent 
with and complementary to the Federal 
Telecommunications Act of 1996. There- 
fore an emergency is declared to exist and 
this act being immediately necessary for 
the preservation of the public peace, 
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health and safety shall become effective 
on the date of its approval by the Gover- 
nor. If the bill is neither approved nor 
vetoed by the Governor, it shall become 
effective on the expiration of the period of 
time during which the Governor may veto 
the bill. If the bill is vetoed by the Gover- 
nor and the veto is overridden, it shall 
become effective on the date the last house 
overrides the veto.” 

Acts 2001, No. 907, § 4: effective Aug. 1, 
2002 by its own terms. 

Acts 2001, No. 1771, § 2: Apr. 18, 2001. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
that some areas of the state are not served 
by wire line services of an eligible telecom- 
munications carrier; that extension of fa- 
cilities in order to make service available 
to unserved citizens is a vital health and 
safety issue; that it is immediately neces- 
sary to establish a grant program for 
extension of facilities. Therefore, an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto.” 

Acts 2001, No. 1842, § 2: Became law 
without Governor’s signature. Apr. 20, 
2001. Emergency clause provided: “It is 
found and determined by the General As- 
sembly that there is an immediate need 
for the amendment of the Arkansas Intra- 
state Carrier Common Line Pool to assure 
the preservation and advancement of uni- 
versal availability of telephone service at 
rates that are reasonable and affordable. 
Such action is in the best interest of the 
public, in that such will assure the contin- 
ued support of basic local telephone ser- 
vice on an equitable and nondiscrimina- 
tory basis and at rates that are reasonable 
and affordable. Therefore, an emergency 
is declared to exist and this act being 
immediately necessary for the preserva- 
tion of the public peace, health and safety 
shall become effective on the date of its 
approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
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ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto.” 

Acts 2008, No. 1788, § 10: Apr. 22, 
2003. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas, that 
lowering and stabilizing the carrier com- 
mon line rate will promote lower tele- 
phone toll rates for Arkansas residents 
and will encourage economic develop- 
ment; that this act is immediately neces- 
sary to implement the administrative 
changes necessary to reduce the carrier 
common line rate by January 1, 2004; and 
that any delay in the effective date of this 
act could create an undue burden upon 
Arkansas citizens and could work irrepa- 
rable harm upon the efficient provision of 
telecommunications services throughout 
Arkansas. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (8) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 

Acts 2007, No. 385, § 10: Mar. 19, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that there is an 
immediate need for the amendment of the 
Telecommunications Regulatory Reform 
Act of 1997 to ensure compliance with 
federal law and regulations and to con- 
tinue to encourage growth and competi- 
tion; that any delay in the effective date of 
this act. Therefore, an emergency is de- 
clared to exist and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 
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Acts 2018, No. 442, § 30: Mar. 19, 2013. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that 911 emer- 
gency service is essential to protect the 
lives, health, and welfare of the state’s 
residents in emergency situations; that 
911 service is not available in many rural 
areas of the state; that the assessment 
and funding provisions of this act should 
be implemented immediately to accom- 
plish the purposes of this act; and that 
this act is necessary to expand the ben- 
efits of the 911 emergency system to all 


23-17-401. Title. 
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residents of the state for their immediate 
protection. Therefore, an emergency is de- 
clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


This subchapter shall be known and may be cited as the “Telecom- 
munications Regulatory Reform Act of 2013”. 


History. Acts 1997, No. 77, § 1; 2013, 
No. 442, § 1. 
Amendments. The 2013 amendment 


substituted “shall be known and may be 
cited” for “may be referred to and cited” 
and “2013 for. LOO 7a. 


23-17-402. Legislative findings. 


It is the intent of the General Assembly in enacting this subchapter 
to: 

(1) Provide for a system of regulation of telecommunications ser- 
vices, consistent with the federal act, that assists in implementing the 
national policy of opening the telecommunications market to competi- 
tion on fair and equal terms, modifies outdated regulation, eliminates 
unnecessary regulation, and preserves and advances universal service; 

(2) Recognize that a telecommunications provider that serves high- 
cost rural areas or exchanges faces unique circumstances that require 
special consideration and funding to assist in preserving and promoting 
universal service; 

(3) Recognize that the: 

(A) Widespread and timely deployment of broadband infrastruc- 
ture is vital to the economic, educational, health, and social interests 
of Arkansas and its citizens; and 

(B) Arkansas High Cost Fund has enabled eligible telecommuni- 
cations carriers to accelerate and promote the incremental extension 
and expansion of broadband services and other advanced services in 
rural or high-cost areas of the state beyond what would normally 
occur, and broadband services are now available in dozens of new 
communities to thousands of Arkansans who otherwise would not 
have access to broadband services and its benefits; 

(4)(A) Recognize differences between the small and large incumbent 

local exchange carriers, that there are customer-owned telephone 

cooperatives and small locally owned investor companies, and that it 
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is appropriate to provide incentives and regulatory flexibility to allow 
incumbent local exchange carriers that serve the rural areas to 
provide existing services and to introduce new technology and new 
services in a prompt, efficient, and economical manner. 

(B) The General Assembly finds that the Arkansas Public Service 
Commission, when promulgating rules and regulations, should take 
into consideration the differences in operating conditions in the large 
and small incumbent local exchange carriers and the burdens placed 
on small carriers because of regulation; and 
(5)(A) Recognize that in areas of the state served by electing compa- 
nies, telecommunications connections utilizing unregulated technolo- 
gies such as wireless and Voice over Internet Protocol greatly 
outnumber traditional wireline connections that remain regulated by 
the commission. 

(B) The General Assembly finds that the removal of quality-of- 
service regulation of wireline services provided in the competitive 
exchanges of electing companies will serve to encourage private- 
sector investment in the telecommunications marketplace. 


History. Acts 1997, No. 77, § 2; 2011, The 2011 amendment by No. 594 added 


No. 290, § 1; 2011, No. 594, § 1. 

Amendments. The 2011 amendment 
by No. 290 inserted (3) and (4) [now (3)(A) 
and (B)] and redesignated former (3) as (5) 
[now (4)]; and substituted “Arkansas Pub- 
lic Service Commission” for “commission” 
in (5)(B) [now (4)(B)]. 


23-17-403. Definitions. 
As used in this subchapter: 


(3) and redesignated former (3) as (A); 
substituted “Arkansas Public Service 
Commission” for “commission” in (4)(B); 
and added (5). 


(1) “Access line” means a communications facility extending from a 
customer’s premises to a serving central office comprising a subscriber 
line and, if necessary, a trunk facility; 

(2) “Access minute”, unless otherwise defined by the Arkansas Public 
Service Commission, means the measurement of usage to provision 


communications between: 


(A) A customer premises and an interexchange carrier’s point of 
interconnection with a local exchange carrier's network for the 
completion of end-user calls to the public switched network for the 
origination and termination of interexchange long distance traffic; 
and 

(B) A customer premises and another LEC’s point of termination 
with a local exchange carrier’s network for the completion of end-user 
calls to the public switched network for the origination and termina- 
tion of interexchange long distance traffic; 

(3)(A) “Affiliate” means any entity that, directly or indirectly, owns or 
controls, is owned or controlled by, or that is under common owner- 
ship or control with another entity. 
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(B) For the purpose of this definition, “owns or controls” means 
holding at least a majority of the outstanding voting power; 

(4) “AICCLP member” means an ILEC that is eligible to be a member 
of the AICCLP after December 31, 2003, and that has not terminated its 
membership under § 23-17-416(f)(2); 

(5)(A) “AICCLP rate adjustment” means the local service rate ad- 

justment, determined by the AICCLP administrator, that may be 

charged by each AICCLP member to its customers to recover a 

portion of its carrier common line net revenue requirement. 

(B)G) For any AICCLP member that is eligible to be a member of 
the AICCLP as of January 1, 2004, for whom the sum of the 
residential local exchange rate and extended area service additive is 
higher than the average residential local exchange rate for all 
members eligible to be members as of January 1, 2004, the monthly 
AICCLP rate adjustment shall be the lesser of fifty cents (50¢) or an 
amount that yields the total monthly carrier common line net 
revenue requirement per access line. 

(ii) For any AICCLP member that is eligible to be a member of the 
AICCLP as of January 1, 2004, for whom the sum of its residential 
local exchange rate and extended area service additive is lower than 
the average residential local exchange rate for all members eligible to 
be members as of January 1, 2004, the monthly AICCLP rate 
adjustment shall be the lesser of seventy-five cents (75¢) or an 
amount that yields the total monthly carrier common line net 
revenue requirement per access line. 

(ii) If the amount due to an AICCLP member under § 23-17- 
416(h) is limited due to the annual one million three hundred 
thousand dollar ($1,300,000) cap under § 23-17-416(e)(8)(B)(G) and if 
the member’s AICCLP rate adjustment and the amount due to the 
AICCLP member under § 23-17-416(h) do not allow the member to 
recover its common line net revenue requirement, the member may 
charge an additional amount for local rates to recover its carrier 
common line net revenue requirement; 

(6) “Annual unseparated unlimited loop requirement” means a fi- 
nancial algorithm calculated annually by NECA and USAC that in- 
cludes all the loop investment, expenses, and other loop costs of 
providing service within the study area of an eligible telecommunica- 
tions carrier; 

(7) “Arkansas Intrastate Carrier Common Line Pool” or “AICCLP” 
means the unincorporated organization of the providers of Arkansas 
telecommunications services, authorized by the commission and by 
state law, whose purpose is to manage billing, collection, and distribu- 
tion of the carrier common line revenue requirements; 

(8) “Arkansas intrastate telecommunications services revenues” 
means the revenues of all carriers that are not ILECs, that are derived 
from end-users for telecommunications within Arkansas and telecom- 
munications services provided within Arkansas, including messages 
that are switched or otherwise temporarily transported outside of 
Arkansas in the process of delivering the message within Arkansas; 
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(9) “Average schedule company” means a company that uses a proxy 
established from a formula using the average costs of a group of 
companies rather than using the company’s specific costs in reporting to 
NECA; 

(10) “Basic local exchange service” means the service provided to the 
premises of residential or business customers composed of the follow- 
ing: 

(A) Voice-grade access to the public switched network, with ability 
to place and receive calls; 

(B) Touch-tone service availability; 

(C) Flat-rate residential local service and business local service; 

(D) Access to emergency services (911/E911) where provided by 
local authorities; 

(FE) Access to basic operator services; 

(F) A standard white-page directory listing; 

(G) Access to basic local directory assistance; 

(H) Access to long distance toll service providers; and 

(I) The minimum service quality as established and required by 

the commission on February 4, 1997; 

(11) “Carrier common line net revenue requirement” means the 
monthly variable funding requirement of an AICCLP member, which is 
calculated as the sum of the member’s intrastate carrier common line 
revenue requirement, the member’s terminating carrier common line 
expense based on its per-minute terminations on other ILECs, the 
member’s Arkansas Calling Plan Fund and Extension of Telecommuni- 
cations Facilities Fund expense, and the member’s share of AICCLP 
administrative fees, minus the sum of the carrier common line revenue, 
based on per-minute terminations received from other ILECs, carrier 
common line revenue received from underlying carriers for originating 
and terminating access minutes, the AICCLP rate adjustment, and the 
fixed ILEC retail billed minutes of use expense based on the data 
development period determination of average monthly retail billed 
minutes of use expense of the member; 

(12) “Commercial mobile service” means cellular, personal commu- 
nications systems and any service regulated pursuant to Part 20 of the 
rules and regulations of the Federal Communications Commission, 47 
C.F.R. Part 20, or any successor provisions; 

(13) “Commission” means the Arkansas Public Service Commission; 

(14) “Competing local exchange carrier” or “CLEC” means a local 
exchange carrier that is not an incumbent local exchange carrier; 

(15) “Data development period” means the time period in which the 
AICCLP members and initial exiting ILECs shall obtain relevant data 
necessary to: | 

(A) Calculate the fixed amounts of retail billed minutes-of-use 
expense and to test and obtain reliability of the billing and reporting 
systems to be used by the AICCLP; and 

(B) Calculate the fixed carrier common line revenue shortfall for 
members required to exit the pool on December 31, 2003; 
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(16) “Electing company” means a local exchange carrier that elects to 
be regulated pursuant to §§ 23-17-406 — 23-17-408; 

(17) “Eligible telecommunications carrier” or “ETC” means the local 
exchange carrier determined in accordance with § 23-17-405; 

(18) “Embedded investment” means the amount of investment in 
telephone plant that has already been made by an incumbent local 
exchange carrier as of February 4, 1997; 

(19) “Exiting ILEC” means an ILEC that terminates its membership 
in the AICCLP under § 23-17-416(f); 

(20) “Extended area service” means an unlimited local service pro- 
vided to the customer at a fixed rate that: 

(A) Is mandated by the commission at the election of customers 
within a local exchange area; 

(B) Provides one-way or two-way calling between basic local ex- 
change service customers within the local exchange area of one (1) or 
more incumbent local exchange carriers; and 

(C) Is not included as part of basic local exchange service; 

(21) “Facilities” means any of the physical elements of the telephone 
plant that are needed to provide or support telecommunications ser- 
vices, including switching systems, cables, fiber optic and microwave 
radio transmission systems, measuring equipment, billing equipment, 
operating systems, billing systems, ordering systems, and all other 
equipment and systems that a telecommunications service provider 
uses to provide or support telecommunications services; 

(22) “FCC” means the Federal Communications Commission; 

(23) “Federal act” means the Communications Act of 1934, as 
amended; 

(24) “Fixed carrier common line revenue shortfall” means the total 
annual funding requirement of an ILEC that must exit the AICCLP 
under § 23-17-416(f)(1), which is calculated as the sum of an ILEC’s 
intrastate carrier common line revenue requirement, the ILEC’s termi- 
nating carrier common line expense based on its per-minute termina- 
tions on other I[LECs, and the ILEC Arkansas Calling Plan Fund and 
Extension of Telecommunications Facilities Fund expense, minus the 
sum of the carrier common line revenue, based on per-minute termina- 
tions received from other ILECs, carrier common line revenue received 
from underlying carriers for originating and terminating access min- 
utes, and the fixed ILEC retail billed minutes of use expense based on 
the data development period determination of average monthly retail 
billed minutes of use expense of the ILEC; 

(25) “Fixed ILEC retail billed minutes of use expense” means the 
fixed determination of the average retail billed minutes-of-use expense 
paid to the AICCLP by the ILEC based upon the ILEC’s three-month 
average retail billed minutes-of-use expense during its applicable data 
development period, as determined under § 23-17-416(h), exclusive of 
any retail billed minutes-of-use expense associated with retail billed 
minutes of uses provided by a toll reseller of an underlying carrier that 
is an ILEC; 


617 TELEPHONE AND TELEGRAPH COMPANIES 23-17-403 


(26) “Government entity” includes all Arkansas state agencies, com- 
missions, boards, authorities, and all Arkansas public educational 
entities, including school districts, and political subdivisions, including 
incorporated cities and towns and all institutions, agencies or instru- 
mentalities of municipalities, and county governments; 

(27) “ILEC Arkansas Calling Plan Fund and Extension of Telecom- 
munications Facilities Fund expense” means the charge assessed 
against an ILEC in proportion to the AICCLP credits that were 
eliminated by § 23-17-404(e)(4)(D)(iv)(b); 

(28) “ILEC intrastate carrier common line revenue requirement” 
means the fixed annual payment that each ILEC was entitled to receive 
from the AICCLP, before any offsets or adjustments, as provided in the 
Arkansas Intrastate Carrier Common Line Pool tariff, as it existed 
before January 1, 2004; 

(29) “Incumbent local exchange carrier” or “ILEC” means, with 
respect to a local exchange area, a local exchange carrier, including 
successors and assigns, that is certified by the commission and was 
providing basic local exchange service on February 8, 1996; 

(30) “Interconnected VoIP service” has the meaning defined by 47 
C.F.R. 9.3, as it existed on January 1, 2013; 

(31) “Interstate access charge pools” means the system, currently 
administered by the National Exchange Carrier Association, Inc., 
wherein participating local exchange carriers pool billed interstate 
access revenues; 

(32) “Local exchange area” means the geographic area, approved by 
the commission, encompassing the area within which a local exchange 
carrier is authorized to provide basic local exchange services and 
switched-access services; 

(33) “Local exchange carrier” or “LEC” means a telecommunications 
provider of basic local exchange service and switched-access service. 
The term does not include commercial mobile service providers; 

(34) “Local switching support” means funding to assist high cost 
companies in recovering the costs of switching intrastate calls; 

(35) “National Exchange Carrier Association, Inc.,” or “NECA” 
means a corporation by that name or its successor that performs 
various administrative functions and procedural duties prescribed to it 
by the FCC and others; 

(36) “Network element” means a facility or equipment used in the 
provision of a telecommunications service. The term also includes 
features, functions, and capabilities that are provided by means of the 
facility or equipment, including subscriber numbers, databases, signal- 
ing systems, and information sufficient for billing and collection or used 
in the transmission, routing, or other provision of a telecommunications 
service; 

(37) “Resale” means the purchase of services by one (1) local ex- 
change carrier from another local exchange carrier for the purpose of 
reselling those services directly or indirectly to an end-user customer; 
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(38) “Rural telephone company” means a local exchange carrier 
defined as a rural telephone company in the federal act as of February 
4,1997; 

(39) “Special intrastate ILEC revenue” means the revenue a toll 
reseller pays to an ILEC when the ILEC provides toll services to the toll 
reseller; 

(40) “Study area” means a geographic area designated by the FCC 
and used by NECA or USAC for calculation of cost per loop within the 
geographic area’s boundaries for federal high-cost loop support; 

(41) “Switched-access service” means the provision of communica- 
tions between a customer premise and an interexchange carrier’s point 
of interconnection with a local exchange carrier’s network for the 
completion of end-user calls to the public switched network for the 
origination or termination of interexchange long distance traffic; 

(42) “Telecommunications provider” means any person, firm, part- 
nership, corporation, association, or other entity that offers telecommu- 
nications services to the public for compensation; 

(43) “Telecommunications Providers Rules” or “T'PRs” means those 
rules applicable to telecommunications providers that have been ad- 
opted by the commission; 

(44)(A) “Telecommunications services” means the offering to the 

public for compensation the transmission of voice, data, or other 

electronic information at any frequency over any part of the electro- 
magnetic spectrum, notwithstanding any other use of the associated 
facilities. 

(B) The term does not include radio and television broadcast or 
distribution services, or the provision or publishing of yellow pages, 
regardless of the entity providing the services, or services to the 
extent that the services are used in connection with the operation of 
an electric utility system owned by a government entity; 

(45)(A) “Tier one company” means any incumbent local exchange 

carrier that, together with its Arkansas affiliates that are also 

incumbent local exchange carriers, provides basic local exchange 
services to greater than one hundred fifty thousand (150,000) access 

lines in the State of Arkansas on February 4, 1997. 

(B) Changes in designation of an incumbent local exchange carrier, 
or portions thereof, as a tier one company or non-tier one company 
may be effected by prior approval from the commission pursuant to 
§ 23-17-411(1); 

(46) “Toll reseller” means a carrier that resells intrastate telecom- 
munications services that are provided to the carrier by an underlying 
carrier; 

(47)(A) “Total customer access base” means the total of all eligible 

telecommunications carrier customer access lines within Arkansas of 

an entity that directly or indirectly owns or controls, is owned or 
controlled by, or is under common ownership or control with another 
entity. 
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(B) For the purposes of subdivision (47)(A) of this section, “own” 
means to own an equity interest or the equivalent thereof of more 

than ten percent (10%); 

(48) “Underlying carrier” means a facilities-based CLEC or an inter- 
exchange carrier, other than an ILEC, that originates and terminates 
intrastate interexchange calls on the public switched network directly 
or through resale to a toll reseller or an ILEC that provides the toll 
services used by a toll reseller; 

(49) “Universal service” means those telecommunications services 
that are defined and listed in the definition of basic local exchange 
service until changed by the commission pursuant to § 23-17- 
404(e)(2)(A); 

(50) “Universal Service Administration Company” or “USAC” means 
a corporation under that name or its successor that performs various 
administrative and procedural duties prescribed to it by the FCC and 
others; 

(51) “Wire center” means the location of one (1) or more local 
switching systems, a point at which end user’s loops within a defined 
geographic area converge; 

(52) “Wireless ETC” means a wireless eligible telecommunications 
carrier that is a commercial mobile service provider; and 

(53) “Wireline ETC” means a wireline eligible telecommunications 


carrier that is a local exchange carrier. 


History. Acts 1997, No. 77, § 3; 2008, 
No. 1764, § 1; 2003, No. 1788, §§ 1-6; 
2007, No. 385, $$°2; 3;°2018, No. 442, 
§§ 2-5. 

A.C.R.C. Notes. Acts 2007, No. 385, 
§ 1, provided: “Legislative findings. 

“The General Assembly finds that: 

“(1) The development of an administra- 
tively streamlined universal service fund 
based upon high cost support is important 
public policy; 

“(2) It is administratively efficient to 
use financial data submitted by eligible 
telecommunications companies to federal 
agencies, made under penalty of law, and 
when appropriate, cost proxies, for the 
high-cost support mechanism, to be called 
the ‘Arkansas High Cost Fund’, thereby 
eliminating the need for extensive finan- 
cial review and the high administrative 
costs created by such reviews; 

“(3) A five-year transition from the Ar- 
kansas Universal Service Fund to the 
Arkansas High Cost Fund is important 
public policy due to the shift from a rev- 
enue replacement fund based upon cur- 
rent changes to a high-cost fund using 
financial data that is two (2) or more years 
old; 


“(4) Due to the complex nature and 
ever-changing administration of telecom- 
munications at the federal level, potential 
changes in how access charges are col- 
lected could disrupt support for eligible 
telecommunications companies serving 
rural areas; 

“(5) Eligible telecommunications com- 
pany members of the AICCLP are more 
adversely affected by sudden changes in 
regulation, access charges, and statutory 
changes; and” 

The reference in subdivision (27) of this 
section to § 23-17-404(e)(4)(D)(Uiv)(6) is 
obsolete. Former subdivision (e)(4)(D) of 
§ 23-17-404 was repealed by Acts 20138, 
No. 442. 

Publisher’s Notes. Part 20 of the rules 
and regulations of the Federal Communi- 
cations Commission, 47 C.F.R. Part 20, 
referred to in this section, is codified as 47 
C.F.R. 20.1 et seq. 

Amendments. The 2013 amendment 
repealed former (3) and (49); inserted “or 
‘ETC’” in the definition for “Eligible tele- 
communications carrier”; and added the 
definition for “Interconnected VoIP ser- 
vice”. 

U.S. Code. The Communications Act of 
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1934, referred to in this section, is codified 
generally as 47 U.S.C. § 151 et seq. 


CASE NOTES 


Switched-access service. not an interLATA carrier, as local ex- 

Service provided by a telephone com-_ change carriers can be interexchange car- 
pany to incumbent local exchange carriers riers. Southwestern Bell Tel. Co. v. Arkan- 
was switched-access service, notwith- sas Pub. Serv. Comm'n, 69 Ark. App. 323, 
standing that the telephone company was’ 13 S.W.3d 197 (2000). 


23-17-404. Preservation and promotion of universal service. 


(a)(1) The Arkansas High Cost Fund (AHCF) is established by this 
section in order to promote and assure the availability of universal 
service at rates that are reasonable and affordable and to provide for 
reasonably comparable services and rates between rural and urban 
areas. 

(2) The AHCF shall provide funding to an eligible telecommunica- 
tions carrier that provides basic local exchange services and other 
supported services using its own facilities or a combination of its own 
facilities and another carrier’s facilities by the eligible telecommunica- 
tions carrier within its study area. 

(3) The AHCF shall be designed to provide predictable, sufficient, 
and sustainable funding to eligible telecommunications carriers serving 
rural or high-cost areas of the state. 

(4) The AHCF shall also be used to accelerate and promote the 
incremental extension and expansion of broadband services and other 
advanced services in rural or high-cost areas of the state beyond what 
would normally occur and support the Lifeline Assistance Program to 
eligible low-income customers. 

(b)(1) The AHCF is to provide a mechanism to restructure the 
present system of telecommunication service rates in the state as 
provided herein, and all telecommunications providers, except as pro- 
hibited by federal law, shall be charged for the direct and indirect value 
inherent in the obtaining and preserving of reasonable and comparable 
access to telecommunications services in the rural or high-cost areas. 
The value and utility of access to and interconnection with the public 
switched network will be lessened if the rural or high-cost areas do not 
have comparable access and subscribership. 

(2)(A)G) This AHCF charge for all telecommunications providers 

shall be proportionate to each provider’s Arkansas intrastate retail 

telecommunications service revenues. 

(ii) If the AHCF administrator determines or receives a petition 
from two-thirds (24) of the AHCF participants stating that the 
Arkansas intrastate retail telecommunications services revenues are 
inadequate to fully fund the AHCF requirements, the AHCF admin- 
istrator shall notify the Arkansas Public Service Commission and the 
commission shall open a docket that will develop and implement a 
plan to fully fund the AHCF requirements. 
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(B) Because customers of the telecommunications providers that 
would pay the AHCF charge receive the benefits of a universal 
network, the telecommunications providers may surcharge their 
customers to recover the AHCF charges paid by the telecommunica- 
tions provider. Therefore, the AHCF charge is not a tax and is not 
affected by state laws governing taxation. 

(C) For the purpose of assessing mobile telecommunications ser- 
vices, the AHCF administrator shall continue to assess only Arkansas 
intrastate retail telecommunications service revenues and only to the 
extent such revenues may be considered located in the State of 
Arkansas in accordance with the Mobile Telecommunications Sourc- 
ing Act, Pub. L. No. 106-252. 

(D) For purposes of assessing interconnected VoIP service, to the 
extent permitted by federal law the funding from each contributing 
carrier shall be based on: 

(i) The total retail-billed Arkansas intrastate interconnected VoIP 
service revenues; or 

(ii) The Federal Communications Commission’s decision In the 

Matter of Universal Service Contribution Methodology, FCC 10-185, 
released November 5, 2010, or another assessment methodology as 
required by federal law. 
(c)(1)(A) The Arkansas Public Service Commission shall delegate to a 
trustee, the “AHCF administrator”, the administration, collection, 
and distribution of the AHCF within forty-five (45) days of the 
effective date of the adoption of rules and procedures to implement 
the AHCF. 

(B) In evaluating responses to request for proposals for the AHCF 
administrator’s position, the commission shall consider and give 
material weight to the applicant’s: 

(i) Familiarity with Arkansas ETCs, Arkansas access rates, AIC- 
CLP history and procedures, and AHCF and AUSF history and 
procedures; and 

(ii) Personal availability to provide information and assistance to 
the General Assembly, telecommunications providers, and members 
of the public. 

(2A) The AHCF administrator shall enforce and implement all 
rules and directives governing the funding, collection, and eligibility 
for the AHCF. 

(B) As soon as practicable after the AHCF administrator is desig- 
nated, he or she shall: 

(i) Promptly notify all Arkansas ETCs of the availability of AHCF 
support and accept requests for AHCF support from Arkansas ETCs; 
and 

(ii) Review and determine the accuracy and appropriateness of 
each request and advise the entity requesting the funds of his or her 
determination, including: 

(a) Eligibility for support; 

(b) The uncapped amount of support available; and 
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(c) The actual support available after implementation of fund cap 
limitations. 

(C) The affected parties shall have thirty (30) days to request 
reconsideration by the commission of the AHCF administrator’s 
determination, and the commission after notice and hearing, if 
requested, shall issue its opinion on the reconsideration within thirty 
(30) days after the request of reconsideration unless continued by the 
commission. 

(D) Persons aggrieved by the commission’s opinion shall have the 
right to appeal the opinion in accordance with law. 

(d)(1) The AHCF administrator periodically shall establish and no- 
tify each telecommunications provider of the AHCF charge levels 
required to be paid by the telecommunications provider. 

(2) Any telecommunications provider that without just cause fails to 
pay the AHCF charge that is due and payable pursuant to this section 
after notice and opportunity for hearing shall have its authority to do 
business as a telecommunications provider in the State of Arkansas 
revoked by the commission. 

(3) The AHCF charge shall not be subject to any state or local tax or 
franchise fees. 

(e) After reasonable notice and hearing, the commission shall estab- 
lish rules and procedures necessary to implement the AHCF. The 
commission shall implement the AHCF and make AHCF funds avail- 
able to eligible telecommunications carriers beginning the first calen- 
dar month after one hundred fifty (150) days after March 19, 2007. In 
establishing and implementing the AHCF, the commission shall adhere 
to the following instructions and guidelines: 

(1)(A) AHCF funding shall be provided directly to eligible telecom- 

munications carriers. 

(B)G) Except in an exchange in which the electing company is 
authorized under § 23-17-407(d) to determine the rates for basic 
local exchange service and switched-access services under § 23-17- 
408(c), for an ETC to receive funds from the AHCF, the ETC shall 
agree to be subject to and comply with all telecommunications 
provider rules adopted by the commission, unless the commission 
finds the technology used by the ETC to provide telecommunications 
service makes a rule inapplicable. 

(ii) Except in any exchange in which the electing company is 
authorized under § 23-17-407(d) to determine the rates for basic 
local exchange service and switched-access services pursuant to 
§ 23-17-408(c), each ETC shall be subject to all TPRs concerning 
application for service, refusing service, deposits, notices before 
disconnect, late payment penalties, elderly and handicapped protec- 
tion, medical need for utility services, delayed payment agreements, 
and extended due dates. 

(iii) If an ETC seeks to participate in the AHCF program as a new 
funding recipient, the funding category applicable to the ETC shall be 
determined by the total customer access base of the ETC on the date 
of the application; 
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(2)(A) The commission shall provide a report to the Legislative 
Council by October 31 of the year prior to a regular session of the 
General Assembly detailing any recommended changes to the univer- 
sal service list of requirements that are to be supported by the AHCF. 
This list may be approved by the General Assembly, and if approved, 
the AHCF support to ETCs may be adjusted, due to the approved 
changes, to reflect an increase or decrease in the size of the AHCF by 
increasing or decreasing the overall financial cap on the AHCF to 
recover the cost of additions or revisions to the universal service list 
concurrent with any such revisions to the list of universal services 
identified in § 23-17-403. 

(B) In considering revisions to the universal service list, the 
commission shall consider the need for the addition or removal of a 
service to the list in order to maintain end-user rates for universal 
services that are reasonably comparable between urban and rural 
areas or to reflect changes in the type and quality of telecommunica- 
tions services considered essential by the public as evidenced, for 
example, by those telecommunication services that are purchased 
and used by a majority of single-line urban customers. 

(C) A rate case proceeding or earning investigation or analysis 
shall not be required or conducted in connection with the recovery of 
the cost of additions or revisions or in connection with the adminis- 
tration of the AHCF; 

(3)(A)G) The AICCLP members shall charge the rate under subdivi- 
sion (e)(3)(B) of this section to underlying carriers. 

(ii) The ILECs shall charge a reciprocal rate to other ILECs. 

(iii) The commission may review the accuracy of the reciprocal 
rates and the per-access minute carrier common line rate charged 
under subdivision (e)(3)(B) of this section. 

(iv) If the AICCLP fails to provide an ILEC’s carrier common line 
net revenue requirement, the [LEC may obtain concurrent recovery 
of the revenue loss from basic local exchange rates, intrastate access 
rate adjustments, or a combination thereof. Any recovery of revenue 
loss under this subdivision (e)(3)(A)(iv) shall not be subject to the caps 
on local rates under § 23-17-412. 

(B)G) Through June 30, 2013, except as provided in this subdivi- 
sion (e)(3)(B) and subdivisions (e)(4)(A) and (B) of this section, the 
intrastate carrier common line charges billed to ILECs and underly- 
ing carriers shall be determined at the rate of one and sixty-five 
hundredths cents (1.65¢) per intrastate access minute, exclusive of 
the amounts specified for funding the Extension of Telecommunica- 
tions Facilities Fund and the Arkansas Calling Plan Fund. However, 
ILECs that are not AICCLP members may charge at a rate that is 
less than one and sixty-five hundredths cents (1.65¢) and may recover 
the difference between the actual rate charged and one and sixty-five 
hundredths cents (1.65¢) as allowed under § 23-17-416(b)(3). 

(ii) Beginning July 1, 2013, except as provided in this subdivision 
(e)(3)(B) and subdivisions (e)(4)(A) and (B) of this section, the 
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intrastate carrier common line charges billed to ILECs and underly- 
ing carriers shall be determined at the rate of one and sixty-five 
hundredths cents (1.65¢) per originating intrastate access minute. 
However, ILECs that are not AICCLP members may charge at a rate 
that is less than one and sixty-five hundredths cents (1.65¢) per 
originating intrastate access minute and may recover the difference 
between the actual rate charged and one and sixty-five hundredths 
cents (1.65¢) as allowed under § 23-17-416(b)(3); 

(4)(A)G)(a) There is created an allocation of AHCF funds to be known 
as the “Extension of Telecommunications Facilities Fund”. 

(6) A maximum of five hundred thousand dollars ($500,000) per 
year of AHCF funds shall be allocated to fund the Extension of 
Telecommunications Facilities Fund to assist in the extension of 
telecommunications facilities to citizens not served by the wire line 
facilities of an eligible telecommunications carrier. 

(ii)(a) There is created an AHCF allocation to be known as the 
“Arkansas Calling Plan Fund”. 

(6) The Arkansas Calling Plan Fund shall receive a maximum of 
four million five hundred thousand dollars ($4,500,000) per year to 
assist in funding the provision of calling plans in telephone ex- 
changes in the state. 

(iii)(a) There is created an AHCF allocation to be known as the 
“Arkansas 911 Rural Enhancement Program Fund”. 

(6) The Arkansas 911 Rural Enhancement Program Fund shall 
receive a maximum of three million dollars ($3,000,000) per year to: 

(1) Advance the goals of universal service and help ensure that 
rural areas within the State of Arkansas have access to 911 services 
that are comparable to 911 services in urban areas within the state; 
and 

(2) Provide funding to: 

(A) The statewide Smart911 system established in Acts 2012, No. 
Jadks 

(B) The SmartPrepare System; and 

(C) 911 administrative systems for emergency management under 
the Arkansas Emergency Services Act of 1973, § 12-75-101 et seq. 

(B)G)(a) The Extension of Telecommunications Facilities Fund, the 
Arkansas Calling Plan Fund, and the Arkansas 911 Rural Enhance- 
ment Program Fund shall be paid through the Arkansas High Cost 
Fund. 

(b) Payments made under subdivision (e)(4)(B)()(a) of this section 
may exceed and are in addition to the limit provided by subdivision 
(e)(4)(E)Gi)(a) of this section. 

(ii) The AICCLP board, with the assistance of the administrator, 
shall allow recipients and payors to correct any errors concerning the 
AICCLP settlement process for corrections that are for the time 
period after December 31, 2003. 

(C)a) An ETC may receive support from the AHCF in accordance 
with this subdivision (e)(4)(C) and subdivisions (e)(4)(D) and (E) of 
this section. 
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(11)(a) The formula is as follows for ETCs with fewer than five 
hundred thousand (500,000) access lines or customers: 

(1) The AHCF administrator shall determine the support for High 
Cost Loop Support by using the most current annual filing of annual 
unseparated unlimited loop revenue requirement cost per loop of the 
ETC’s study area as developed each year by NECA and filed with 
USAC. For an ETC not submitting such information, the ETC shall 
submit equivalent information to the administrator for the adminis- 
trator to calculate as to cost per loop for wireline or per customer for 
commercial mobile service providers. Unless the commission deter- 
mines otherwise, the raw financial data submitted to the adminis- 
trator to establish an alternate cost per loop shall be treated as 
confidential; 

(2) The AHCF administrator shall then subtract the per-loop 
federal high-cost loop support as developed each year by NECA and 
filed with USAC of the ETC’s study area or alternatively the total 
high-cost loop support per loop or per customer as calculated by the 
AHCF administrator with data provided by the ETC; 

(3) The AHCF administrator shall also subtract the amount of 
three hundred forty-four dollars and forty cents ($344.40) per loop, 
due to the responsibility of each ETC to fund through local rates and 
other revenue such as AICCLP revenue requirements and access 
charges, to fund a significant portion of their cost per loop. Alterna- 
tively, the AHCF administrator shall subtract three hundred forty- 
four dollars and forty cents ($344.40) per loop or customer from ETCs 
not reporting loops and loop cost to NECA; 

(4) The AHCF administrator shall determine the high-cost support 
for each ETC by subtracting these reductions as set forth in this 
formula from the annual unseparated unlimited loop revenue re- 
quirement and apply it to the total number of loops in the ETC’s 
study area as of December 31 of the preceding year that are eligible 
for support for federal universal service. As to ETCs not reporting 
loops within its study area, the AHCF administrator shall apply the 
reductions to the total number of loops or customers of the ETC 
eligible for support for federal universal service as of December 31 of 
the preceding year; and 

(5) The remaining balance, if positive as to each ETC, shall be the 
ETC’s loop support element to support an ETC’s high cost loops. As to 
ETCs funded based upon customers, the remaining balance, if 
positive, shall be called the “customer support element”. 

(b)(1L) The AHCF administrator shall determine local switching 
support (LSS) of each ETC using the most current annual financial 
data submitted to NECA and calculated by USAC and applying the 
following procedure: 

(A)(i) The AHCF administrator shall use the most current trued 
up local switching support amount that has been calculated by NECA 
and submitted to USAC annually for each ETC within its size group. 

(ii) An ETC that does not submit the information required by 
subdivision (e)(4)(C)Gi)(b)(D(A)@ of this section shall submit equiva- 
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lent information to the AHCF administrator for the AHCF adminis- 
trator to calculate a local switching support amount. 

(iii) For each ETC that does not have an individually calculated 
local switching support amount, the AHCF administrator shall 
calculate a local switching support amount by using an average of all 
ETCs within its size group that have an established local switching 
amount; 

(B) The AHCF administrator shall calculate the local switching 
support factor for each ETC’s study area by taking the 1996 weighted 
dialed equipment minute factor as supplied in the NECA submission 
of 1999 Network Data Management — Usage filed on March 1, 2001, 
with the FCC and subtracting the 1996 interstate dialed equipment 
minute factor as supplied in the NECA submission of 1999 network 
usage data filed on March 1, 2001, with the FCC. This result shall be 
called the “local switching support factor”. For each ETC that does 
not have an individually calculated weighted dialed equipment 
minute factor and an interstate dialed equipment minute factor, the 
AHCF administrator shall calculate a weighted dialed equipment 
minute factor and an interstate dialed equipment minute factor by 
using an average of all ETCs within its size group that have an 
established weighted dialed equipment minute factor and an inter- 
state dialed equipment minute factor; 

(C) The AHCF administrator shall then calculate the total LSS 
revenue requirement for each ETC by dividing the local switching 
support amount calculated in subdivision (e)(4)(C)(i)(6)(D(A) of this 
section by the local switching support factor as calculated in subdi- 
vision (e)(4)(C)(1)(6)(1)(B)of this section; 

(D) The AHCF administrator shall then divide the total LSS 
revenue requirement for each ETC by the total number of loops in the 
ETC’s study area as of December 31 of the preceding year that are 
eligible for support for federal universal service; 

(EZ) The AHCF administrator shall then calculate the local switch- 
ing support (LSS) to be recovered by multiplying the total LSS 
revenue requirement per loop as calculated in_ subdivision 
(e)(4)(C)Gi)(6)(1)(D) of this section by fifteen percent (15%); and 

(F) The sum of subdivision (e)(4)(C)(i)(b)(D(E) of this section as to 
each ETC, if positive, shall be the ETC’s local switching support 
element. 

(2) If a request for support is made by an ETC that does not have 
switching support calculated by NECA, the commission shall develop 
a proxy method to be used to calculate such an ETC’s local switching 
support. The sum of the calculation for each ETC from the proxy 
method, if positive, shall be the ETC’s local switching support 
element. 

(c)(1) For ETCs with AHCF support based on loops, the AHCF 
administrator shall determine each ETC’s local loop support by 
multiplying the number of loops of the ETC as of December 31 of the 
preceding year that are eligible for federal universal service support 
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by the ETC’s loop support element, if applicable, and the AHCF 
administrator shall determine the ETC’s local switching support by 
multiplying the number of loops of the ETC as of December 31 of the 
preceding year that are eligible for federal universal service support 
by the ETC’s local switching support element. The AHCF adminis- 
trator shall determine the uncapped AHCF support for each ETC by 
adding the sum of the ETC’s total loop support, if any, and the ETC’s 
total local switching support, if any. 

(2) For ETCs with AHCF support based on customers, the AHCF 
administrator shall determine the ETC’s customer support element 
by multiplying the number of customers of the ETC as of December 
31 of the preceding year who are eligible for federal universal service 
support by the ETC’s customer support element, if applicable, and 
the AHCF administrator shall determine the ETC’s local switching 
support by multiplying the number of customers of the ETC as of 
December 31 of the preceding year who are eligible for federal 
universal service support by the ETC’s local switching support 
element. The AHCF administrator shall determine the uncapped 
AHCEF support for the ETC by adding the sum of the ETC’s total loop 
support, if any, and the ETC’s total local switching support, if any. 

(3)(A) If the AHCF administrator determines that the changes in 
publicly available elements used to calculate loop support under 
subdivision (e)(4)(C)(i)(a)(1) of this section or local switching support 
under subdivision (e)(4)(C)(@i)(6)(1) of this section cause an under- 
recovery of more than ten percent (10%) of support by ETCs with a 
total customer access base or total customer base of fewer than fifteen 
thousand (15,000) lines or customers participating in the AHCF, then 
the AHCF administrator shall promptly notify the commission. 

(B) Once notified, the commission shall open a rule-making docket 
to replace the eliminated, frozen, or modified elements that are 
causing the under-recovery used to calculate loop support under 
subdivision (e)(4)(C)(Gi)(a)(L) of this section or local switching support 
under subdivision (e)(4)(C)(Gi)(6)(1) of this section. 

(C) Until alternate elements are adopted by the commission, the 
AHCEF administrator shall use the previous determinations as used 
during the year immediately preceding the year the elements were 
eliminated to calculate loop support under _ subdivision 
(e)(4)(C)Gi)(a)(1) of this section or local switching support under 
subdivision (e)(4)(C)(i)(6)(1) of this section. 

(D) Upon commission adoption of the replacement elements, the 
commission shall order the AHCF administrator to incorporate those 
replacement elements into the previously existing method used by 
the AHCF administrator to calculate loop sepport under subdivision 
(e(4)(C)G(a)(1) of this section or local switching support under 
subdivision (e)(4)(C)(ii)(6)(1) of this section. The calculations shall be: 

(i) Based on the fully allocated cost of the affected ETCs; and 

(ii) Effective as of the next annual determination process date, as 
established by the commission. 
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(iii)(a) For ETCs with five hundred thousand (500,000) lines or 
more on or after December 31, 2010, support shall be determined 
using the following procedure: 

(1) Using the FCC’s synthesis model available from USAC or an 
equivalent replacement model, the AHCF administrator shall take 
the ETC’s average monthly per-line cost for each eligible wire center 
and subtract the FCC cost model benchmark. The result of the line 
cost minus the benchmark is the available per-line high-cost support 
available for that wire center; 

(2) The AHCF administrator then shall multiply the available 
high-cost support for each eligible wire center by the number of lines 
reported to the AHCF administrator by the carrier as of December 31 
of the preceding year. Eligible wire centers shall be wire centers with 
three thousand (3,000) access lines or less as of March 19, 2007; and 

(3) The total of the calculations by the AHCF administrator for all 
eligible wire centers shall be the high-cost support available to the 
ETC, as limited by cap restrictions. 

(b) The support provided by the AHCF shall be calculated as an 
annual amount paid in equal monthly payments and recalculated 
annually by the AHCF administrator in compliance with this section 
and the commission’s rules and procedures. 

(iv) In the event that an element used to determine AHCF support 
is materially changed or eliminated, the AHCF administrator shall 
use an equivalent or similar element in calculating the AHCF 
support in subdivisions (e)(4)(C)(i) and (111) of this section. 

(D)G) The AHCF administrator shall calculate each ETC’s support 
by first calculating each ETC’s uncapped AHCF support. 

(ii) If the total calculated support to all ETCs within a size group 
is less than the capped amount of the size group’s part of the total 
AHCF, each ETC within the size group shall be entitled to its total 
calculated AHCF support. 

(E)G)(a)(D(A) The AHCF administrator shall apply the cap on the 
total AHCF and upon the specific size groups established within the 
AHCF annually. 

(B) If total support due a size group does not exceed that size 
groups AHCF cap, the AHCF administrator shall pay that size 
eroup’s full AHCF support amount. 

(2) If total support, using the AHCF formula for recipients of the 
specific size group exceeds the cap, the administrator shall determine 
the amount that the total calculated AHCF support exceeds that size 
group's cap. 

(b)(1) To reduce each size group’s authorized support to conform to 
the size group’s cap, the AHCF administrator shall determine total 
calculated AHCF support to each ETC within the size group. 

(2) The AHCF administrator shall then use the total calculated 
support due all ETCs within the size group as the denominator and 
the amount the size group’s AHCF calculation exceeds the cap as the 
numerator. 
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(3) The administrator shall then subtract from each ETC’s total 
calculated support a pro rata portion, using the fraction established 
herein to reduce AHCF funding to the capped amount, based upon 
each ETC’s total calculated support, to reduce the size group’s 
support level to the capped AHCF amount. 

(ii)(a) Except as provided in subdivision (e)(4)(B) of this section, 
funds available for distribution to ETCs from the AHCF shall not 
exceed and are capped at thirty-nine million eight hundred thousand 
dollars ($39,800,000) per year. Cost of administrating the AHCF shall 
first be deducted from the total capped fund before allocation of 
funding to the ETCs. The annual period to be used by the AHCF 
administrator to adjust support levels and upon which to apply any 
cap shall be on the calendar year. In addition to the total fund cap, the 
funds available from the AHCF shall also be capped based upon size 
groups using access lines for loop-based ETCs and customers for 
customer-based ETCs. Size grouping is used to ensure funds are 
targeted to areas most needing high-cost assistance. For the purpose 
of calculating the size grouping caps, total customer access base shall 
be used for loop-based ETCs and total customers for customer-based 
ETCs. 

(b) For all ETCs with a total customer access base or total 
customer base of five hundred thousand (500,000) or more access 
lines or customers on or after December 31, 2010, the size group cap 
shall be twelve and five-tenths percent (12.5%) of the total capped 
fund. 

(c) For all ETCs with a total customer access base or total 
customer base of one hundred fifty thousand (150,000) or more access 
lines or customers and fewer than five hundred thousand (500,000) 
access lines or customers on December 31, 2010, the size group cap 
shall be twelve and five-tenths percent (12.5%) of the total capped 
fund. 

(d) For all ETCs with a total customer access base or total 
customer base of fifteen thousand (15,000) or more access lines or 
customers and fewer than one hundred fifty thousand (150,000) 
access lines or customers on December 31, 2010, the size group cap 
shall be two percent (2%) of the total capped fund. 

(e) For all ETCs with a total customer access base or total 

customer base of fewer than fifteen thousand (15,000) access lines or 
customers, the size group cap shall be seventy-three percent (73%) of 
the total capped fund; 
(5)(A)(i) The commission shall establish by regulation a grant pro- 
gram to make grants available to eligible telecommunications carri- 
ers for the extension of facilities to citizens who are not served by wire 
line services of an eligible telecommunications carrier. Grants may be 
requested by an eligible telecommunications carrier or citizens who 
are not served, or both. 

(ii) The commission shall delegate to a trustee the administration, 
collection, and distribution of the Extension of Telecommunications 
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Facilities Fund in accordance with the rules and procedures estab- 
lished by the commission. The trustee shall enforce and implement 
all rules and directives governing the funding, collection, and eligi- 
bility for the Extension of Telecommunications Facilities Fund. 

(B)G) In establishing regulations for the grant program, the com- 
mission shall consider demonstrated need, the length of time the 
citizens have not been served, the households affected, the best use of 
the funds, and the overall need for extensions throughout the state. 

(ii) The commission may require each potential customer to be 
served by the extension of facilities to pay up to two hundred fifty 
dollars ($250) of the cost of extending facilities. 

(C) The plan shall be funded by customer contributions and by the 

Extension of Telecommunications Facilities Fund established by 
subdivision (e)(4)(A)(i)(a) of this section; 
(6)(A) Three million dollars ($3,000,000) shall be transferred annu- 
ally from the AHCF to the Arkansas Department of Emergency 
Management on a quarterly basis for the Arkansas 911 Rural 
Enhancement Program Fund to fund: 

(i) The statewide Smart911 system in the amount of six hundred 
thousand dollars ($600,000) annually; 

(ii) The SmartPrepare system in the amount of two hundred 
twenty-five thousand dollars ($225,000) annually; 

Gii) The 911 administration system for emergency management 
under the Arkansas Emergency Services Act of 1973, § 12-75-101 et 
seq., in the amount of one hundred seventy-five thousand dollars 
($175,000) annually; and 

(iv) Arkansas counties for 911 public safety answering points in 
the amount of two million dollars ($2,000,000) annually. 

(B)G) Funding for counties under subdivision (e)(6)(A)(iv) of this 
section shall be transferred based on county population and distrib- 
uted as follows: 

(a) The twenty-five (25) least-populated counties shall receive 
equal portions of fifty percent (50%) of the available funds; 

(6) The next twenty-five (25) least-populated counties shall receive 
equal portions of thirty-five percent (35%) of the available funds; and 

(c) The remaining twenty-five (25) counties shall receive equal 
portions of fifteen percent (15%) of the available funds. 

(ii) County population shall be calculated based on current data 
from the Geography Division of the United States Bureau of the 
Census; and 
(7)(A)G) The commission shall provide quarterly reports to the 
Legislative Council. The reports shall include without limitation the 
number of requests for grants, the number of grants awarded, the 
amount awarded, and the number of additional customers served. 

(ii) The commission shall notify members of the General Assembly 
of grants made in their districts. 

(B) To allow time for potential applicants to request grants, no 
grants shall be awarded for three (3) months after the effective date 
of the rules establishing the program. 
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History. Acts 1997, No. 77, § 4; 2001, 
INO907)'$F 462001) Now 17 71,"881> 2001% 
No. 1842, § 1; 2008, No. 1788, § 7; 2007, 
No. 385, §§ 1, 4; 2011, No. 290, §§ 2-4; 
2011, No. 594, § 2; 2013, No. 442, §§ 6-18. 

A.C.R.C. Notes. Acts 2005, No. 2017, 
§ 16, provided: “To ensure that telecom- 
munications rates are reasonable and af- 
fordable, the Arkansas Public Service 
Commission should take all reasonable 
steps necessary to maintain and reduce 
Arkansas Universal Service Fund (AUSF) 
administrative expenses and avoid man- 
dating changes in telecommunications 
services that could increase AUSF assess- 
ments which would result in higher AUSF 
surcharges to customers.” 

Acts 2007, No. 385, § 1, provided: “Leg- 
islative findings. 

“The General Assembly finds that: 

“(1) The development of an administra- 
tively streamlined universal service fund 
based upon high cost support is important 
public policy; 

“(2) It is administratively efficient to 
use financial data submitted by eligible 
telecommunications companies to federal 
agencies, made under penalty of law, and 
when appropriate, cost proxies, for the 
high-cost support mechanism, to be called 
the ‘Arkansas High Cost Fund’, thereby 
eliminating the need for extensive finan- 
cial review and the high administrative 
costs created by such reviews; 

“(3) A five-year transition from the Ar- 
kansas Universal Service Fund to the 
Arkansas High Cost Fund is important 
public policy due to the shift from a rev- 
enue replacement fund based upon cur- 
rent changes to a high-cost fund using 
financial data that is two (2) or more years 
old; 

“(4) Due to the complex nature and 
ever-changing administration of telecom- 
munications at the federal level, potential 
changes in how access charges are col- 
lected could disrupt support for eligible 
telecommunications companies serving 
rural areas; 

“(5) Eligible telecommunications com- 
pany members of the AICCLP are more 
adversely affected by sudden changes in 
regulation, access charges, and statutory 
changes; and” 

Acts 2007, No. 785, § 15, provided: “AR- 
KANSAS UNIVERSAL SERVICE FUND. 
To ensure that telecommunications rates 
are reasonable and affordable, the Arkan- 
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sas Public Service Commission should 
take all reasonable steps necessary to 
reduce the Arkansas Universal Service 
Fund (AUSF), and avoid mandating any 
additional charges or expenses for tele- 
communications services that could in- 
crease AUSF assessments which would 
result in higher AUSF surcharges to cus- 
tomers.” 

Acts 2009, No. 823, § 12, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 

Acts 2010, No. 31, § 12, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 

Acts 2011, No. 577, § 14, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 

Acts 2012, No. 191, § 14, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 
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Acts 2013, No. 463, § 14, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 

Acts 2014, No. 220, § 12, provided: “AR- 
KANSAS HIGH COST FUND. To ensure 
that telecommunications rates are reason- 
able and affordable, the Arkansas Public 
Service Commission should take all rea- 
sonable steps necessary to reduce the Ar- 
kansas High Cost Fund (AHCF), and 
avoid mandating any additional charges 
or expenses for telecommunications ser- 
vices that could increase AHCF assess- 
ments which would result in higher AHCF 
surcharges to customers.” 

Publisher’s Notes. Acts 2001, No. 907, 
§ 4 provided, in part, that its amendment 
of this section would be effective August 1, 
2002. 

Amendments. The 2011 amendment 
by No. 290 added (e)(4)(C)i)(c)(3); in- 
serted “on or after December 31, 2010” in 
(e)(4)(C)Gii)(a) and (e)(4)(E)Gi)(6); and in- 
serted “on December 31, 2010” in 
(e)(4)(E)Gi)(o) and (d). 

The 2011 amendment by No. 594 subdi- 
vided (e)(1)(B); added “Except in an ex- 
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change ... services under § 23-17-408(c)” 
at the beginning of (e)(1)(B)(i); and substi- 
tuted “Except in any exchange in which 
the electing company is authorized under 
§ 23-17-407(d) to determine the rates for 
basic local exchange service and switched- 
access services pursuant to § 23-17- 
408(c)” for “In any event” in (e)(1)(B)(Gi). 

The 2013 amendment, in (a)(2), substi- 
tuted “shall” for “will” and inserted “and 
other supported = services”; added 
(b)(2)(A)Gi); added (b)(2)(D); inserted 
“AHCF and” in (c)(1)(B)G); deleted former 
(c)(2)(B)Gi)(6) and redesignated the re- 
maining subdivisions accordingly; 
deleted “all phase in reductions and” 
preceding “fund cap” in (c)(2)(B)Gi(C); 
deleted (d)(1)(B) and (C);_ deleted 
the last two sentences from 
(d)(1); added (e)(1)(B)Gii); rewrote (e)(3), 
(e)(4)(A) and (e)(4)(B); rewrote (e)(4)(C)(a); 
inserted (e)(4)(C)GI(6) (DAW; 
rewrote (e)(4)(C)Gi)(e)(3)(A); in 
(e)(4)(C)Gi)(c)(3)(B), inserted “frozen, or 
modified” and “that are causing the under- 
recovery’; deleted (e)(4)(C)(v) and 
(e)(4\(C)(v)(a) through (e); redesignated 
(e(4)(C)\v)\(f) as present (e)(4)(D) and 
added subdivision designations; deleted 
former (e)(4)(D); rewrote (e)(4)(E); in- 
serted (e)(6); redesignated (e)(5)(D) and 
(EK) as (e)(7)(A) and (B); and made stylistic 
changes. 

U.S. Code. The Mobile Telecommuni- 
cations Sourcing Act, Pub. L. No. 106-252, 
referred to in this section, is codified gen- 
erally as 4 U.S.C. § 116 et seq. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of 


Legislation, 2001 Arkansas General As- 
sembly, Regulated Industries, 24 U. Ark. 
Little Rock L. Rev. 595. 


Survey of Legislation, 2001 Arkansas 
General Assembly, Tax Law, 24 U. Ark. 
Little Rock L. Rev. 613. 


CASE NOTES 


ANALYSIS 


In General. 
Base Year. 
Toll Pool Revenue Replacement Claims. 


In General. 

The court rejected the contention that 
Acts 1997, No. 77 could not be considered 
as a “new” or “existing” directive because 
those terms only include statutes that 


existed before or after the passage of Act 
77; common sense dictates that a statute 
is either new or existing, and if the legis- 
lature had intended that no provision of 
Act 77 could be considered a directive that 
triggered funding of the Arkansas Univer- 
sal Service Fund, it could have included 
such language (decided under former ver- 
sion of statute). AT&T Communications of 
the Southwest, Inc. v. Arkansas Pub. Serv. 
Comm/’n, 67 Ark. App. 177, 994 S.W.2d 494 
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(1999), aff’d in part, rev'd in part, 344 Ark. 
188, 40 S.W.3d 273 (2001). 


Base Year. 

The “twelve months preceding” lan- 
guage in subdivision (e)(4)(C) of this sec- 
tion is not couched in terms of a calendar 
year; the commission’s determination of 
the base test year was contrary to its 
earlier decision finding that the toll pool 
was vacated on passage of Acts 1997, No. 
77 (decided under former version of stat- 
ute). AT&T Communications of the South- 
west, Inc. v. Arkansas Pub. Serv. Comm’n, 
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ment claims qualified for reimbursement 
under subdivision (e)(4)(B) of this section 
since their revenue reductions were the 
result of changes caused by new or exist- 
ing federal or state regulatory or statutory 
directives (decided under former version 
of statute). AT&T Communications of the 
Southwest, Inc. v. Arkansas Pub. Serv. 
Comm’n, 344 Ark. 188, 40 S.W.3d 273 
(2001). 

Cited: Alltel Ark., Inc. v. Arkansas 
Pub. Serv. Comm’n, 70 Ark. App. 421, 19 
S.W.3d 634 (2000). 


344 Ark. 188, 40 S.W.3d 273 (2001). 


Toll Pool 
Claims. 
The requesting incumbent local ex- 
change carriers’ toll pool revenue replace- 


Revenue Replacement 


23-17-405. Eligible telecommunications carrier. 


(a) The incumbent local exchange carrier, its successors and assigns, 
that owns, maintains, and provides facilities for universal service 
within a local exchange area on February 4, 1997, shall be the eligible 
telecommunications carrier within the local exchange area. 

(b) The Arkansas Public Service Commission, consistent with 47 
U.S.C. § 214(e)(2), after reasonable notice and hearing, may designate 
other telecommunications providers to be eligible for federal Universal 
Service Fund or AHCF support under the following conditions: 

(1)(A) The other telecommunications provider accepts the responsi- 

bility to provide service in response to any reasonable request from 

customers in an incumbent local exchange carrier’s local exchange 
area using its own facilities or a combination of its own facilities and 
resale of another carrier’s services. 

(B) High-cost support under this section will not begin until the 
telecommunications provider offers to provide service in response to 
all reasonable requests for service from customers in its service area; 
(2) The telecommunications provider may only receive funding for 

services provided in the eligible telecommunications carrier’s study 
area using its own facilities or a combination of its own facilities and 
another carrier’s facilities; 

(3) The telecommunications provider will not receive AHCF funding 
at a level higher than the level of funding received by the incumbent 
local exchange carrier in the same area; 

(4) The telecommunications provider advertises the availability and 
the charges for the services, using media of general distribution; and 

(5) It is determined by the commission that the designation is in the 
public interest. 

(c)(1) In exchanges or wire centers where the commission has desig- 
nated more than one (1) eligible telecommunications carrier, the 
commission shall permit a local exchange carrier to relinquish its 
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designation as an eligible telecommunications carrier, consistent with 
A7 U.S.C. § 214(e)(4), upon a finding that at least one (1) eligible 
telecommunications carrier will continue to serve the area. 

(2) In an area in which a carrier is not an eligible telecommunica- 


tions carrier, the carrier may: 


(A) Continue providing services, including universal services; and 
(B)G) Discontinue providing services, including universal services. 
(ii) If a carrier discontinues providing a service under subdivision 

(c)(2)(B)G) of this section, the carrier shall notify affected customers 

in writing at least ninety (90) days before discontinuing the service. 

(d)(1)(A) For the entire area served by a rural telephone company, 

excluding tier one companies, for the purpose of the AHCF and the 

federal Universal Service Fund, there shall be only one (1) wireline 
eligible telecommunications carrier which shall be the incumbent 
local exchange carrier that is a rural telephone company. 

(B) Multiple wireless eligible telecommunications carriers may be 
designated in areas served by rural telephone companies. 

(2) The rural telephone company may elect to waive its right to be 
the only wireline eligible telecommunications carrier within the local 
exchange area by filing notice with the commission. 

(e) To provide universal services, an eligible telecommunications 


carrier May use: 


(1) Commercial mobile services; 


(2) Voice over Internet Protocol; and 
(3) Any other technology that provides service that is the functional 
equivalent of commercial mobile services or Voice over Internet Proto- 


col. 


History. Acts 1997, No. 77, § 5; 2007, 
No. 385, § 5; 2009, No. 191, § 1; 2013, No. 
442°§ 19. 

A.C.R.C. Notes. Acts 2007, No. 385, 
§ 1, provided: “Legislative findings. 

“The General Assembly finds that: 

“(1) The development of an administra- 
tively streamlined universal service fund 
based upon high cost support is important 
public policy; 

“(2) It is administratively efficient to 
use financial data submitted by eligible 
telecommunications companies to federal 
agencies, made under penalty of law, and 
when appropriate, cost proxies, for the 
high-cost support mechanism, to be called 
the ‘Arkansas High Cost Fund’, thereby 
eliminating the need for extensive finan- 
cial review and the high administrative 
costs created by such reviews; 

“(3) A five-year transition from the Ar- 
kansas Universal Service Fund to the 


Arkansas High Cost Fund is important 
public policy due to the shift from a rev- 
enue replacement fund based upon cur- 
rent changes to a high-cost fund using 
financial data that is two (2) or more years 
old; 

“(4) Due to the complex nature and 
ever-changing administration of telecom- 
munications at the federal level, potential 
changes in how access charges are col- 
lected could disrupt support for eligible 
telecommunications companies serving 
rural areas; 

“(5) Eligible telecommunications com- 
pany members of the AICCLP are more 
adversely affected by sudden changes in 
regulation, access charges, and statutory 
changes; and” 

Amendments. The 2013 amendment 
added (c)(2). 
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23-17-406. Electing companies. 


(a) Any incumbent local exchange carrier may elect to have the rates, 
terms, and conditions for its telecommunications services determined 
pursuant to the provisions of this section. 

(b) An incumbent local exchange carrier shall file a notice of its 
intent with the Arkansas Public Service Commission to be an electing 
company and to be regulated pursuant to this section and §§ 23-17-407 
and 23-17-408. 

(c)(1) Upon such a filing, all rates, terms, and conditions for the 
services provided by that incumbent local exchange carrier contained in 
the tariffs and end-user contracts that were in effect on the date twelve 
(12) months prior to the date of election under this section shall be 
deemed just and reasonable. 

(2) However, nothing herein shall restrict any customer’s right to 
complain to the commission regarding quality of service or the commis- 
sion’s right to enforce any quality of service rules and standards which 
are equally imposed on all telecommunications providers. 

(d)(1) A rural telephone company, excluding tier one companies, 
which elects to be regulated pursuant to this section may terminate 
that election by filing a notice with the commission. 

(2) Upon terminating that election, the rural telephone company for 
a period of five (5) years from the date of the termination notice under 
this subsection may not elect thereafter to be regulated under this 
section. 


History. Acts 1997, No. 77, § 6. 


23-17-407. Regulation of rates for basic local exchange service 
and switched-access service of electing companies 
— Definition. 


(a)(1) The rates for basic local exchange service and switched-access 
services that were in effect in the date twelve (12) months prior to the 
date of filing of a notice of election by a local exchange carrier pursuant 
to § 23-17-406 shall be the maximum that the electing local exchange 
carrier may charge for the services for a period of three (3) years after 
the date of filing, excluding rate increases ordered by the Arkansas 
Public Service Commission pursuant to § 23-17-404. 

(2)(A) An electing company may decrease or, subsequent to a de- 

crease, increase up to the rate that was effective at the time of 

election pursuant to this section. 

(B) The rate changes shall be effective immediately, without com- 
mission approval, by filing a tariff or notice with the commission. 
(b)(1) After the expiration of the three-year period, the rates for basic 

local exchange services and switched-access services, excluding the 
intrastate carrier common line charge, may be adjusted by the electing 
company filing a price list with the commission, as long as: 

(A) The rates remain at or below the inflation-based rate cap; or 
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(B) The rate increase results from the provision of extended area 

services required as the result of customer election under commission 
rules. 

(2) Inflation shall be measured by the year-over-year percent change 
in the gross domestic product price index calculated by the United 
States Department of Commerce, or any successor to the index. 

(3) The electing company is authorized to adjust the rate cap for each 
basic local exchange service and switched-access service by seventy-five 
percent (75%) of this inflation measure, adjusted for exogenous changes 
specified in subsection (e) of this section, and excluding rate increases 
ordered by the commission pursuant to § 23-17-404. 

(4) The rate cap may only be adjusted one (1) time each twelve (12) 
months beginning at the expiration of the three-year period after the 
date of initial filing to be regulated pursuant to this section and 
§§ 23-17-406 and 23-17-408. 

(c) As long as an electing company is in compliance with subsections 
(a) and (b) of this section, such rates are deemed just and reasonable. 

(d) Notwithstanding the provisions of this section, if, at any time 
following the date of election pursuant to this section, another telecom- 
munications provider is providing basic local exchange service or 
switched-access service within an electing company’s local exchange 
area, the electing company within any exchange of the electing com- 
pany in which another telecommunications provider is providing these 
services may commence determining its rates for basic local exchange 
service and switched-access services in the same manner that it 
determines its rates for services other than basic local exchange service 
and switched-access service, pursuant to § 23-17-408(c). 

(e) As used in this section, the term “exogenous change” means a 
cumulative impact on a local exchange carrier’s intrastate regulated 
revenue, expenses, or investment of more than three percent (3%) over 
a twelve-month period, that is attributable to changes in federal, state, 
or local government mandates, rules, regulations, or statutes. 


History. Acts 1997, No. 77, § 7; 2003, 
No. 1764, § 3; 2007, No. 385, § 6. 

A.C.R.C. Notes. Acts 2007, No. 385, 
§ 1, provided: “Legislative findings. 

“The General Assembly finds that: 

“(1) The development of an administra- 
tively streamlined universal service fund 
based upon high cost support is important 
public policy; 

“(2) It is administratively efficient to 
use financial data submitted by eligible 
telecommunications companies to federal 
agencies, made under penalty of law, and 
when appropriate, cost proxies, for the 
high-cost support mechanism, to be called 
the ‘Arkansas High Cost Fund’, thereby 
eliminating the need for extensive finan- 


cial review and the high administrative 
costs created by such reviews; 

“(3) A five-year transition from the Ar- 
kansas Universal Service Fund to the 
Arkansas High Cost Fund is important 
public policy due to the shift from a rev- 
enue replacement fund based upon cur- 
rent changes to a high-cost fund using 
financial data that is two (2) or more years 
old; 

“(4) Due to the complex nature and 
ever-changing administration of telecom- 
munications at the federal level, potential 
changes in how access charges are col- 
lected could disrupt support for eligible 
telecommunications companies serving 
rural areas; 
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“(5) Eligible telecommunications com- 
pany members of the AICCLP are more 
adversely affected by sudden changes in 
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regulation, access charges, and statutory 
changes; and” 


CASE NOTES 


Applicability. 

The statute applied to a tariff which set 
a specific traffic-sensitive per-minute-of- 
use rate for access provided by a telephone 
company to other incumbent local ex- 
change carriers (ILECs), but further pro- 
vided that, if the other ILECs charge the 


telephone company a higher rate for simi- 
lar traffic, the telephone company would 
charge that ILEC a reciprocal rate equal 
to the rate charged by that ILEC to the 
telephone company. Southwestern Bell 
Tel. Co. v. Arkansas Pub. Serv. Comm’n, 
69 Ark. App. 323, 138 S.W.3d 197 (2000). 


23-17-408. Regulatory framework for electing companies. 


(a) The earnings of an electing company shall not be subject to rate 
of return or rate-base monitoring or regulation, and the Arkansas 
Public Service Commission shall not consider rate of return, rate base, 
or the earnings of an electing company in connection with rate changes 
made pursuant to this section or § 23-17-4077. 

(b) An electing company is authorized to determine and account for 
its investments, revenues, and expenses, including depreciation ex- 
penses, pursuant to generally accepted accounting principles. 

(c)(1) An electing company may increase or decrease its rates for 
telecommunications services other than basic local exchange service 
and switched-access services and establish rates for new services by 
filing a tariff or a price list with the commission. 

(2) The rates shall not require commission approval. 

(3) The tariff or price list shall be effective upon filing or at a future 
time as the electing company shall designate. 

(4) So long as rates for services are in accordance with this section 
and § 23-17-407, the rates are deemed just and reasonable. 

(5) Any service that is not a telecommunications service is not 
subject to commission regulation, and rates for the services need not be 
filed with the commission. 

(d) An electing company may package any of its services with any 
other service it or its affiliates offer, with or without a discount, 
provided that services whose rates are capped under § 23-17-407 may 
be purchased separately at the rate which is capped in accordance with 
§ 23-17-407. 


History. Acts 1997, No. 77, § 8. 


23-17-409. Authorization of competing local exchange carriers. 


(a)(1)(A) Consistent with the federal act and the provisions of § 23- 
17-410, the Arkansas Public Service Commission is authorized to 
grant certificates of convenience and necessity to telecommunications 
providers authorizing them to provide telecommunications services, 
including basic local exchange service or switched-access service, or 
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both, to an incumbent local exchange carrier’s local exchange area if 
and to the extent that the applications otherwise comply with state 
law, designate the geographic areas proposed to be served by the 
applicants, and the applicants demonstrate that they possess the 
financial, technical, and managerial capacity to provide the compet- 
ing services. 

(B) No telecommunications provider shall operate as a CLEC in 
this state without first obtaining from the commission a certificate of 
public convenience and necessity. 

(2) Competing local exchange carriers shall be required to maintain 
a current tariff or price list with the commission and to make prices and 
terms of service available for public inspection. 

(3) Retail prices of competing local exchange carriers shall not 
require prior review or approval by the commission. 

(b)(1) Except as provided in subdivision (b)(2) of this section, a 
government entity may not provide, directly or indirectly, basic local 
exchange, voice, data, broadband, video, or wireless telecommunication 
service. 

(2) After reasonable notice to the public and a public hearing, a 
governmental entity owning an electric utility system or television 
signal distribution system may provide, directly or indirectly, voice, 
data, broadband, video, or wireless telecommunications service and 
make any telecommunications capacity or associated facilities that it 
now owns, or may hereafter construct or acquire, available to the public 
upon terms and conditions as may be established by its governing 
authority, except the government entity may not use the telecommuni- 
cations capacity or facilities to provide, directly or indirectly, basic local 
exchange service. 

(3) Any restriction contained in this subsection shall not be appli- 
cable to the provision of telecommunications services or facilities to the 
extent used solely for 911, E911, or other emergency and law enforce- 
ment services, or for the provision of data, broadband, or nonentertain- 
ment video telecommunications services or facilities by or to a medical 
institution or institution of higher education to its students, faculty, 
staff, or patients, as the provision relates to academic, research, and 
health care information technology applications under the Arkansas 
Information Systems Act of 1997, § 25-4-101 et seq. 

(4) This section does not prohibit a governmental entity from pur- 
chasing voice, data, broadband, video, or wireless telecommunications 
services, directly or indirectly, from a private provider through a 
contract administered and services managed by the Department of 
Information Systems under the Arkansas Information Systems Act of 
1997, § 25-4-101 et seq. 

(c) A governmental entity that operates an electric utility system 
may deny any telecommunications provider access to its electric utility 
poles, ducts, conduits, or rights-of-way on a nondiscriminatory basis 
when there is insufficient capacity and for reasons of safety, reliability, 
and generally applicable engineering purposes. 
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(d)(1) Except to the extent required by the federal act and this 
subchapter, the commission shall not require an incumbent local 
exchange carrier to negotiate resale of its retail telecommunications 
services, to provide interconnection, or to sell unbundled network 
elements to a competing local exchange carrier for the purpose of 
allowing the competing local exchange carrier to compete with the 
incumbent local exchange carrier in the provision of basic local ex- 
change service. 

(2) Promotional prices, service packages, trial offerings, or tempo- 
rary discounts offered by the local exchange carrier to its end-user 
customers are not required to be available for resale. 

(e) The prices for unbundled network elements shall include the 
actual costs, including an allocation of joint and common costs and a 
reasonable profit. 

(f) As provided in 47 U.S.C. §§ 251 and 252, the commission’s 
authority with respect to interconnection, resale, and unbundling is 
limited to the terms, conditions, and agreements pursuant to which an 
incumbent local exchange carrier will provide interconnection, resale, 
or unbundling to a CLEC for the purpose of the CLEC’s competing with 
the incumbent local exchange carrier in the provision of telecommuni- 
cations services to end-user customers. 

(g)(1) As permitted by the federal act, the commission shall approve 
resale restrictions that prohibit resellers from purchasing retail local 
exchange services offered by a local exchange carrier to residential 
customers and reselling those retail services to nonresidential custom- 
ers, or aggregating the usage of multiple customers on resold local 
exchange services, or any other reasonable limitation on resale to the 
extent permitted by the federal act. 

(2) The wholesale rate of any existing retail telecommunications 
services provided by local exchange carriers that are not exempt from 
47U.S.C.§ 251(c) and that are being sold for the purpose of resale shall 
be the retail rate of the service less any net avoided costs due to the 
resale. 

(3) The net avoided costs shall be calculated as the total of the costs 
that will not be incurred by the local exchange carrier due to its selling 
the service for resale less any additional costs that will be incurred as 
a result of selling the service for the purpose of resale. 

(h) Incumbent local exchange carriers shall provide competing local 
exchange carriers, at reasonable rates, nondiscriminatory access to 
operator services, directory listings and assistance, and 911 service only 
to the extent required in the federal act. 

(i)(1) The commission shall approve any negotiated interconnection 
agreement or statement of generally available terms filed pursuant to 
the federal act unless it is shown by clear and convincing evidence that 
the agreement or statement does not meet the minimum requirements 
of 47 U.S.C. § 251. 

(2) In no event shall the commission impose any interconnection 
requirements that go beyond those requirements imposed by the 
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federal act or any interconnection regulations or standards promul- 


gated under the federal act. 


(j) In the event the commission is requested to arbitrate any open 
issues pursuant to 47 U.S.C. § 252, the parties to the arbitration 
proceeding shall be limited to the persons or entities negotiating the 


agreement. 


History. Acts 1997, No. 77, § 9; 2003, 
No. l788, $ 82201 SNo U5 0s5 012 2013; 
Nowilas, S73: 

Amendments. The 2011 amendment, 
in (b)(1), inserted “Except as provided in 
subdivision (b) of this section” and “voice, 
data, broadband, video, or wireless tele- 


vide, directly or indirectly, voice, data, 
broadband, video, or wireless telecommu- 
nications service, and” and “construct or” 
preceding “acquire”; rewrote (b)(3); and 
added (b)(4). 

The 2013 amendment inserted “(2)” fol- 
lowing “subdivision (b)” in (b)(1). 


communication”; in (b)(2), inserted “pro- 


23-17-410. Competing local exchange carriers in service areas 
of rural telephone companies. 


(a) Arural telephone company shall not have any duty to negotiate 
terms and conditions of or to enter into any agreement for the provision 
to any other telecommunications provider of interconnection with the 
rural telephone company’s network as provided by 47 U.S.C. §§ 251(c) 
and 252, including access to its network elements on an unbundled 
basis, resale of any telecommunications service that the rural telephone 
company provides at retail to subscribers, or physical collocation, 
unless and until a telecommunications provider has made a bona fide 
request to the rural telephone company for the services and the 
Arkansas Public Service Commission has determined, in accordance 
with the federal act, that the rural telephone company must fulfill the 
request. 

(b) With regard to a rural telephone company that is not also a tier 
one company, the commission may only determine that the rural 
telephone company must fulfill such a request if after reasonable notice 
and hearing it is established by clear and convincing evidence that: 

(1) The request is not unduly economically burdensome; 

(2) The request is technically feasible; and 

(3) The request is consistent with the protection of universal service 
and the public interest, convenience, and necessity. 

(c) The commission shall not conclude that clear and convincing 
evidence exists, as required in subsection (b) of this section, unless the 
commission has, among other relevant matters, concluded that grant- 
ing the requested relief will not result in significant adverse impact on 
any of the following: 

(1) The customers of the incumbent local exchange carrier serving 
the area; 

(2) The incumbent local exchange carrier’s continuing ability to 
provide its customers adequate service at reasonable rates; 

(3) The incumbent local exchange carrier’s ability to continue to meet 
eligible carrier obligations; 
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(4) Statewide average toll rates; 

(5) Customers’ cost of telephone service; 

(6) The goals of universal service; 

(7) The quality of service provided to customers; 

(8) The incumbent local exchange carrier’s ability to attract capital 
and incur debt at reasonable rates and the ability to sustain a sufficient 
revenue stream to pay existing debt; 

(9) The ability of the exchange to support more than one (1) local 
exchange carrier; and 

(10) The interest of all ratepayers. 

(d) If no order granting the request is entered by the commission 
within one hundred twenty (120) days after notice of the request has 
been filed, the request is denied. 


History. Acts 1997, No. 77, § 10. 


23-17-411. Regulatory reform. 


(a) Regarding the earnings, rates of return, or rate-base calculation 
of any electing company, any incumbent local exchange carrier that has 
filed notice in accordance with § 23-17-412, or any competing local 
exchange carrier, and provided that all such companies and carriers 
otherwise comply with the applicable ratemaking provisions of this 
subchapter, the Arkansas Public Service Commission shall not: 

(1) Require the filing of any financial report, statement, or other 
document for the purpose of reviewing, monitoring, or regulating rate 
base, earnings, or rates of return; or 

(2) Conduct any investigation of rate base, earnings, or rates of 
return. 

(b) Notwithstanding the provisions of this subchapter, a rate group 
reclassification of an exchange from one (1) rate group to another 
occurring as a result of access line growth or loss of exchange access 
arrangements shall be allowed by the commission on request of a local 
exchange carrier. 

(c) Consistent with the policy of telecommunications competition 
that is implemented with this subchapter, other than the commission’s 
promulgation of rules and regulations required by this subchapter, the 
commission shall promulgate no new rule or regulation that increases 
regulatory burdens on telecommunications service providers, except 
upon a showing that the benefits of such rule or regulation are clear and 
demonstrable and substantially exceed the cost of compliance by the 
affected telecommunications service providers. 

(d) Not later than one hundred eighty (180) days after February 4, 
1997, the commission shall conduct a rule-making proceeding to iden- 
tify and repeal all rules and regulations relating to the provision of 
telecommunications service which are inconsistent with, have been 
rendered unnecessary by, or have been superseded by either this 
subchapter or the federal act. 
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(e) Not later than one hundred eighty (180) days after February 4, 
1997, the commission shall revise its rules so that they apply, except as 
expressly provided in this subchapter, equally to all providers of basic 
local exchange service. All future rule changes promulgated by the 
commission shall apply equally to all providers of basic local exchange 
service. 

(f)(1) In order to eliminate outdated, unnecessary, and burdensome 
laws and regulations, electing companies, incumbent local exchange 
carriers filing notice under § 23-17-412, and competing local exchange 
carriers shall not be subject to the requirements of §§ 23-2-304(a)(1), 
(7), and (8), 23-2-306, 23-2-307, 23-3-101 — 23-3-107, 23-3-112, 23-3- 
114, 23-3-118, 23-3-119(a)(2), 23-3-201, 23-3-206, 23-3-301 — 23-3-316, 
23-4-101 — 23-4-104, 23-4-107, 23-4-109, 23-4-110, 23-4-201(d), 23-4- 
401 — 23-4-405, 23-4-407 — 23-4-419, and 23-17-1138, or the commis- 
sion’s rules and regulations implementing the statutes. 

(2) Notwithstanding any other provisions of law, the commission 
shall have no jurisdiction to impose any quality of service rules and 
standards or reporting, including without limitation the commission’s 
telecommunications providers rules, on any telecommunications pro- 
vider in any exchange in which an electing company is authorized 
under § 23-17-407(d) to determine the rates for basic local exchange 
service and switched-access services under § 23-17-408(c). 

(3) If an electing company that is authorized under § 23-17-407(d) to 
determine the rates for basic local exchange service and switched- 
access services under § 23-17-408(c), a competing local exchange car- 
rier, or an interexchange carrier posts on a publicly accessible website 
its generally available prices and terms of service for telecommunica- 
tions services, the electing company, competing local exchange carrier, 
or interexchange carrier is not required to file or maintain with the 
commission any tariff or price list setting forth the rates, rentals, 
charges, privileges, facilities, rules, regulations, or forms of contract for 
telecommunications services. 

(4) An electing company that is authorized under § 23-17-407(d) to 
determine the rates for basic local exchange service and switched- 
access services under § 23-17-408(c) may elect to be exempt from any 
requirement to offer a calling plan under § 23-17-120. 

(g)(1) Except as provided in this subchapter with respect to universal 
services, the commission does not have jurisdiction to regulate: 

(A) Commercial mobile services or commercial mobile service 
providers; 

(B) Voice over Internet Protocol services; or 

(C) Voice over Internet Protocol providers. 

(2) This subsection does not apply to: 

(A) The provisions of this subchapter concerning universal ser- 
vices; 
(B) An entity’s obligations under sections 251 and 252 of the 

Communications Act of 1934, 47 U.S.C. § 151 et seq.; or 

(C) A right granted to an entity by sections 251 and 252 of the 

Communications Act of 1934, 47 U.S.C. § 151 et seq. 
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(h) The commission shall establish reasonable cost proxies, which 
rural telephone companies, excluding tier one companies, may use 
without producing company-specific cost studies, when cost studies 
would otherwise be required. Use of these proxies or the adoption of 
approved rates of nonrural telephone companies by rural telephone 
companies, excluding tier one companies, shall be deemed adequate 
proof of such rural telephone company costs. 

(i) The commission may reclassify an incumbent local exchange 
carrier as a tier one company or a non-tier one company only upon 
petition by the incumbent local exchange carrier in connection with an 
increase or decrease in the number of the carrier’s access lines in the 
state. 

(j)(1) The unauthorized change of a customer’s service to another 
telecommunications service provider is prohibited. 

(2) To protect customers from any unauthorized changes in their 
choice of telecommunications service providers, no local exchange 
carrier shall honor a request by any person other than the customer to 
change the provider of intrastate long distance or local exchange service 
to the customer in the state, except: 

(A) Where the request is placed by a local or long distance 
company that has provided to the local exchange carrier a letter of 
agency containing clear and conspicuous disclosure of the change 
signed by the customer authorizing the change; 

(B) Where the customer affected by the change calls a toll-free 
number established by the company requesting the change to confirm 
the request for the change made in response to a contact initiated by 
the local exchange or long distance company requesting the change; 
or 

(C) Where the commission otherwise expressly authorizes. 

(3) Any telecommunications carrier that violates the verification 
procedures described in this subsection and collects charges for tele- 
communications services from the customer shall be liable to the carrier 
previously selected by the customer in an amount equal to all charges 
paid by the subscriber after the violation in accordance with the 
procedures that the commission may prescribe. 

(4) The commission is also authorized to impose civil penalties, not to 


exceed five thousand dollars ($5,000) for any such violation. 


History. Acts 1997, No. 77, § 11; 2011, 
No. 594, § 3; 2013, No. 442, §§ 20-22; 
2013, No. 1098, §§ 1, 2. 

A.C.R.C. Notes. Pursuant to § 1-2- 
207, subdivision (f)(3) is set out as added 
by Acts 2013, No. 1098, § 1, rather than 
as added by Acts 20138, No. 442, § 21. As 
added by Acts 442, § 21, subdivision (f)(3) 
read as follows: “(3) If an electing com- 
pany that is authorized under § 23-17- 
407(d) to determine the rates for basic 


local exchange service and switched-ac- 
cess services under § 23-17-408(c) posts 
on a publicly accessible Internet website 
its generally available prices and terms of 
service for basic local exchange service 
and switclied-access services, the electing 
company is not required to file or main- 
tain with the commission any tariff or 
price list setting forth the rates, rentals, 
charges, privileges, facilities, rules, regu- 
lations, or forms of contract for telecom- 
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munications services.” 

Amendments. The 2011 amendment 
added (f)(2). 

The 2013 amendment by No. 442 in- 
serted “and 23-17-113” in (f)(1); added 
(f)(3) and (f)(4); designated part of (g) as 
(g)(1); in the introductory language of (g), 
added “The commission” to the beginning 
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and substituted “the commission does not 
have” for “shall have no”; and added (g)(2) 
and (3). 

The 2013 amendment by No. 1098 
added (f)(3); redesignated the introduc- 
tory language of (g) and (g)(1) through (3) 
as the introductory language of (g)(1) and 
(g)(1)(A) through (C); and added (g)(2). 


CASE NOTES 


Tax Assessments. 

The termination of the Public Service 
Commission’s traditional regulatory au- 
thority over commercial mobile service 


of the commission’s tax assessment power 
over utilities. Southwestern Bell Mobile 
Sys. v. Arkansas Pub. Serv. Comm’n, 73 
Ark. App. 222, 40 S.W.3d 838 (2001). 


providers did not result in the termination 


23-17-412. Optional alternative regulation of eligible telecom- 
munications companies. 


(a)(1) Telephone companies that file notice with the Arkansas Public 
Service Commission of an election to be regulated in accordance with 
the provisions of this section are authorized to determine and account 
for their respective revenues and expenses, including depreciation 
expenses, pursuant to generally accepted accounting principles and, 
except as provided in this section, shall be subject to regulation only in 
accordance with this section and shall not be subject to any rate review 
or rate of return regulation by the commission. 

(2) The companies shall file rate lists for their telecommunications 
services which rates shall be effective upon filing, except the rates for 
basic local exchange services and switched-access services, which rates 
shall be effective upon compliance and in accordance with the proce- 
dures in this section. 

(3) Any service that is not a telecommunications service is not 
subject to regulation by the commission, and rates for the services need 
not be filed with the commission. 

(b) On the effective date of an election pursuant to this section, the 
tariffed rates of a company electing to be subject to the provisions of this 
section are deemed just and reasonable and shall continue to be deemed 
just and reasonable as long as any increases in the company’s tariffed 
rates are in accordance with the provisions of this section. 

(c)(1) The company may increase its basic local exchange service 
rates after sixty (60) days’ notice to all affected subscribers. 

(2) Rates for basic local exchange services may be reduced and be 
effective immediately upon filing or at a later time specified in the 
filing. 

(3) Notice by the company to its subscribers shall be by regular mail 
and may be included in regular subscriber billings and shall include the 
following: 

(A) A schedule of the proposed basic local exchange service rate 
change; 
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(B) The effective date of the proposed basic local exchange service 
rate change; and 

(C) An explanation of the right of the subscriber to petition the 
commission for a public hearing on the rate increase and the 
procedure necessary to petition. 

(d) The subscriber petitions provided for in this section shall be 
prepared as follows: 

(1) Form. 

(A) The petition shall be headed by a caption, which shall contain: 

(i) The heading, “The Arkansas Public Service Commission”; 

(11) The name of the company or cooperative seeking a change in 
basic local exchange service rates; and 

(iii) The relief sought. 

(B) A petition substantially in compliance with the form set forth 
in this subsection shall not be deemed invalid due to minor errors in 
its form; 

(2) Bopy. The body of the petition shall consist of three (3) numbered 
paragraphs, if applicable, as follows: 

(A) ALLEGATIONS oF Facts. The allegations of facts shall be stated in 
the form of ultimate facts, without unnecessary detail, upon which 
the right to relief is based. The allegations shall be stated in 
numbered subparagraphs as necessary for clarity; 

(B) Retier Soucut. The petition shall contain a brief statement of 
the amount of the change in basic local exchange service rates that is 
objected to or other relief sought; and 

(C) Prritioners. The petition shall contain the name, address, 
telephone number, and signature of each subscriber signing the 
petition. Only the subscriber in whose name the telephone service is 
listed shall be counted as a petitioner. Every signature must be dated 
and shall have been affixed to the petition within sixty (60) days 
preceding its filing with the commission. 

(e)(1) Exclusive of basic local exchange service rate changes pursu- 
ant to § 23-17-404, the commission shall have authority to review basic 
local exchange service rates set by the company only upon a formal 
petition that complies with subsection (d) of this section and that is 
signed by at least fifteen percent (15%) of all affected subscribers. 

(2) If a proper petition is presented to the commission within sixty 
(60) days after the date of notice of the rate change was sent to affected 
subscribers, the commission shall accept and file the petition and, upon 
reasonable notice, may suspend the rates and charges at issue during 
the pendency of the proceedings and reinstate the rates and charges 
previously in effect and shall hold and complete a hearing thereon 
within ninety (90) days after filing to determine if the rates as proposed 
are just and reasonable. 

(3) Within sixty (60) days after close of the hearing, the commission 
may enter an order adjusting the rates and charges at issue, except that 
the commission may not set any rate or charge below the basic local 
exchange service rates in effect at the time the new rate at issue was 
proposed. 
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(4) A company subject to this section shall not increase its rates 
without the approval of the commission for six (6) months after the date 
the commission enters the order. 

(5) If the commission fails to enter any order within sixty (60) days 
after the close of the hearing, the petition shall be deemed denied and 
the rates and charges shall be deemed approved for all purposes, 
including the purposes of appeal. 

(f) Rates for switched-access services of companies that are subject to 
this section shall be determined pursuant to § 23-17-407 except as 
provided in subsection (1) of this section and § 23-17-404. 

(g) A company subject to this section may at any time file an 
application with the commission requesting the commission to pre- 
scribe just and reasonable rates for the company. Any rate so set may 
thereafter be adjusted as provided in this section. 

(h) Nothing herein shall restrict any customer’s right to complain to 
the commission regarding quality of service or the commission’s author- 
ity to enforce quality-of-service rules and standards that are equally 
imposed on all telecommunications providers. 

(i)(1)(A) The commission on its own motion may review basic local 

exchange service rates of any company subject to this section if the 

company has increased the rates by more than the greater of fifteen 
percent (15%) or two dollars ($2.00) per access line per month within 
any consecutive twelve-month period, excluding rate increases: 

(i) Ordered by the commission pursuant to § 23-17-404; 

(ii) Resulting from the provision of extended area services required 
as the result of customer election under commission rules; 

(iii) Resulting from ETC increases in response to the Federal 
Communications Commission benchmark legislation, rules, or proce- 
dures; or 

(iv) Necessary to meet a local rate threshold for purposes of 
receiving maximum support from a federal universal support mecha- 
nism or program. 

(B) Unless a company provides an affidavit to the Arkansas Public 
Service Commission stating the separately identified language re- 
quirements of this subdivision (i)(1)(B) would cause a hardship based 
on the billing system limitations of the company: 

(i) A local service rate increase under subdivision (i)(1)(A)(iii) of 
this section may be identified separately on the customer’s bill with 
descriptive language as increases mandated to comply with the 
Federal Communications Commission benchmark legislation rules; 
and 

(ii) The Federal Communication Commission’s Access Recovery 
Charge may be identified separately with appropriate descriptive 
language on the customer’s bill. 

(2) The commission shall hold and complete a hearing on the rates 
within ninety (90) days after first giving notice of the hearing to the 
company to determine if the rates as proposed are just and reasonable. 

(3) Within sixty (60) days after close of the hearing, the commission 
may enter an order adjusting the rates and charges at issue, except that 
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the commission may not require the company to set any rate or charge 
below the greater of the rates in effect at the time of the filing of the 
increase or the actual cost of providing such service as established by 
evidence received at the hearing. 

(4) In the order, the commission may order a refund of amounts 
collected in excess of the rates and charges as approved at the hearing, 
which may be paid as a credit against billings for future services. 

(5) If the commission fails to enter any order within sixty (60) days 
after the close of the hearing, the rates and charges shall be deemed 
approved for all purposes, including for purposes of appeal. 

(j)(1) For purposes of this section, the commission may not require a 
company that is subject to this section to set its rates below the actual 
cost of the company providing the service. 

(2) If requested by the company, the actual cost shall be determined 
to include a ratable portion of administrative expenses and overhead 
incurred by the company in its operations and the appropriate amorti- 
zation of previously deferred accounting costs. 

(k) No telephone company subject to this section may change its 
basic local exchange service rates within ninety (90) days after entry of 
a final order adjusting the rate pursuant to subsections (g) and (i) of this 
section. 

(1) Notwithstanding the provisions of this section, if at any time 
following the notice provided under this section another telecommuni- 
cations provider is providing basic local exchange service or switched- 
access service within a local exchange area of the company subject to 
this section, the company that is subject to this section may determine 
its rates for basic local exchange service and switched-access service 
within any exchange in which another telecommunications provider is 
providing these services in the same manner that it determines its 
rates for other services pursuant to subsection (a) of this section. 

(m) Atelephone company electing to be regulated in accordance with 
this section may package any of its services with any other service it or 
its affiliates offer, with or without a discount, provided that basic local 
exchange services and switched-access services may be purchased 
separately at the rates that are established in accordance with this 
section. 


History. Acts 1997, No. 77, § 12; 2008, 
No. 1764, § 2; 2007, No. 385, §§ 7-9; 
20138, No. 442, § 23. 

A.C.R.C. Notes. Acts 2007, No. 385, 
§ 1, provided: “Legislative findings. 

“The General Assembly finds that: 

“(1) The development of an administra- 
tively streamlined universal service fund 
based upon high cost support is important 
public policy; 

“(2) It is administratively efficient to 
use financial data submitted by eligible 
telecommunications companies to federal 
agencies, made under penalty of law, and 


when appropriate, cost proxies, for the 
high-cost support mechanism, to be called 
the ‘Arkansas High Cost Fund’, thereby 
eliminating the need for extensive finan- 
cial review and the high administrative 
costs created by such reviews; 

“(3) A five-year transition from the Ar- 
kansas Universal Service Fund to the 
Arkansas High Cost Fund is important 
public policy due to the shift from a rev- 
enue replacement fund based upon cur- 
rent changes to a high-cost fund using 
financial data that is two (2) or more years 
old; 
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“(4) Due to the complex nature and 
ever-changing administration of telecom- 
munications at the federal level, potential 
changes in how access charges are col- 
lected could disrupt support for eligible 
telecommunications companies serving 
rural areas; 

“(5) Eligible telecommunications com- 
pany members of the AICCLP are more 
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adversely affected by sudden changes in 
regulation, access charges, and statutory 
changes; and” 

Amendments. The 2013 amendment 
redesignated former (i)(1) as (i)(1)(A); re- 
designated former (i)(1)(A) and (i)(1)(B) as 
G)(1)(ANG) and  (i)(1)(A)GI); added 
(i)(1)(A)Gii) and (i)(1)(A)(Giv); and added 
(i)(1)(B). 


23-17-413. Optional provision of database to vendors. 


In order to assign the place of primary use for mobile telecommuni- 
cations services pursuant to the Mobile Telecommunications Sourcing 
Act, Pub. L. No. 106-252, the Director of the Department of Finance and 
Administration may choose whether to furnish vendors with a database 
that matches addresses with taxing jurisdictions or to allow vendors to 
employ an enhanced zip code of at least nine (9) digits in lieu of 
providing a database. 


History. Acts 2001, No. 907, § 1. 
U.S. Code. The Mobile Telecommuni- 
cations Sourcing Act, Pub. L. No. 106-252, 


referred to in this section, is codified as 4 
U.S.C. §§ 116-123. 


23-17-414. Extended area service. 


(a) The Arkansas Public Service Commission shall promulgate rules 
that enable customers in a local exchange service area to petition the 
commission directly or by a resolution of the customers’ quorum court 
or other local governing body to request that an incumbent local 
exchange carrier provide extended area service. 

(b)(1) The rules relating to the provision of extended area service 
shall include: 

(A) The procedure by which customers may petition the commis- 
sion for an election on the provision of extended area service; 

(B) Adescription of the information required for the commission to 
verify that the rate to be charged for providing extended area service 
will be just and reasonable and to verify that the rate includes an 
incumbent local exchange carrier’s revenue that is replaced by 
extended area service revenue; 

(C) Notice requirements to customers regarding the rate, terms, 
and conditions under which extended area service would be provided 
as a result of a scheduled election under subsection (a) of this section; 
and 

(D) The procedure for conducting an election under subsection (a) 
of this section and for determining whether extended area service will 
be provided as a result of the election. 

(2) After the initial election and adoption of extended area service, no 
subsequent change in the rate charged for the provision of extended 
area service shall be effective unless adopted under the commission’s 
rules promulgated to implement this section. 
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(c) If the affected customers vote in favor of instituting or renewing 
extended area service under this section, the carrier shall implement 
extended area service at a rate that is consistent with subdivision 
(b)(1)(B) of this section. 


History. Acts 2003, No. 1764, § 4. 


23-17-4115. Reporting of originating intrastate interexchange 
telephone numbers. 


(a) Where technically feasible, any telecommunications provider 
whose customer originates or forwards an intrastate interexchange 
message to be terminated over the public switched telecommunications 
network in Arkansas shall transmit the jurisdictionally appropriate 
telephone number of the originating party sending the message to the 
terminating telecommunications provider. 

(b)(1) The Arkansas Public Service Commission shall investigate 
complaints alleging violations of this section filed under § 23-3-119 and 
may obtain sufficient information to determine the correct jurisdiction 
of any message associated with alleged violations of this section. 

(2) If the commission determines that the jurisdictionally appropri- 
ate telephone number has not been transmitted as required by this 
section, the telecommunications provider against whom the complaint 
was filed shall demonstrate that it had a legitimate business purpose 
for not transmitting the jurisdictionally appropriate telephone number 
or that it was technically infeasible for the provider to transmit the 
number. 

(c)(1) If the commission determines that a telecommunications pro- 
vider has violated this section, the commission shall determine the 
amount of underpayment to any telecommunications provider as a 
result of the violation and shall order the violating telecommunications 
provider to make payment under the applicable tariff or interconnec- 
tion agreement, including any penalties specified therein. 

(2) If no penalties are specified under either the applicable tariffs or 
interconnection agreements, the commission shall assess a civil sanc- 
tion against the violating telecommunications provider consistent with 
state law. 


History. Acts 2003, No. 1766, § 1. 


23-17-4116. Arkansas intrastate carrier common line. 


(a)(1)(A) Except as provided in § 23-17-404(e)(4)(D)@)(6), through 
June 30, 2013, intrastate carrier common line charges billed to [LECs 
and underlying carriers shall be determined at the rate of one and 
sixty-five hundredths cents (1.65¢) per intrastate access minute. 
(B) Except as provided in § 23-17-404(e)(4)(D)@)(6), beginning 
July 1, 2013, intrastate carrier common line charges billed to ILECs 
and underlying carriers shall be determined at the rate of one and 
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sixty-five hundredths cents (1.65¢) per originating intrastate access 

minute. 

(2) The carrier common line charge is not a tax and is not affected by 
state laws governing taxation. 

(b)(1) Each underlying carrier’s monthly payment to the AICCLP 
shall include the sum of the underlying carrier’s share of the AICCLP’s 
net revenue requirement that has been adjusted to reflect the originat- 
ing intrastate revenue requirement of each AICCLP member and the 
AICCLP administrative expenses. 

(2) Each underlying carrier’s monthly payment to the AICCLP shall 
be based upon the underlying carrier’s proportionate share of Arkansas 
intrastate telecommunications services revenues and special intrastate 
ILEC revenues to the total Arkansas intrastate telecommunications 
services revenue and special intrastate ILEC revenues of all underlying 
carriers. 

(3)(A)G) An exiting ILEC that experiences a fixed carrier common 

line revenue shortfall for its carrier common line net revenue require- 

ments may recover the shortfall through increases in local rates 
based on the total customer access base of the exiting company. 

(ii) AICCLP members shall recover their carrier common line net 
revenue requirement by AICCLP rate adjustment and through the 
AICCLP. 

(iii) If the fixed carrier common line revenue shortfall is distrib- 
uted throughout the total customer access base, then each indepen- 
dent ILEC within the total customer access base shall receive from 
the distribution its share of the shortfall. 

(B) An exiting ILEC that seeks to recover its carrier common line 
revenue shortfall is not required to recover equally from each class of 
customers. 

(C)G) An exiting ILEC may recover its fixed carrier common line 
revenue shortfall from any intrastate rate other than access charges. 

(ii) Any AICCLP member may recover its AICCLP rate adjustment 
from any intrastate rate other than access charges. 

(D) An exiting ILEC that reduces its carrier common line charge of 
one and sixty-five hundredths cents (1.65¢) may recover the shortfall 
through increases in local rates. 

(4) This section shall not limit a carrier’s ability to adjust its rates 
under § 23-17-406, § 23-17-407, or § 23-17-408. 

(5) This section shall not limit a carrier’s ability to increase its local 
rates under § 23-17-412. 

(6) Any AICCLP rate adjustment charge shall not limit an AICCLP 
member’s ability to adjust rates under § 23-17-412. 

(7)(A) No toll reseller shall be required to pay to an ILEC or to the 

AICCLP any portion of an underlying carrier’s common line net 

revenue obligation unless the ILEC is the toll reseller’s underlying 

carrier. 

(B) Unless agreed to otherwise between the toll reseller and the 
ILEC, if an ILEC is a toll reseller’s underlying carrier, then the toll 
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reseller shall report the special intrastate ILEC revenue to the 

administrator and shall pay all amounts due the AICCLP for the 

revenue. 

(c)(1) The Arkansas Public Service Commission shall adopt all rules 
relating to the membership, operation, management, and administra- 
tion of the AICCLP as it will be constituted after December 31, 2003. 

(2) The commission may adopt rules under subdivision (c)(1) of this 
section after it appoints the members of the Arkansas Intrastate 
Carrier Common Line Pool Advisory Procedural Board and selects an 
AICCLP administrator. 

(d) The commission may terminate a carrier’s certificate of conve- 
nience and necessity if the carrier fails to comply with AICCLP 
procedures or fails to make a payment due under this section. 

(e)(1) The commission shall choose an AICCLP administrator on or 
before June 1, 2003. 

(2) The administrator shall manage the collection and distribution of 
the carrier common line net revenue requirements in accordance with 
the rules and procedures established by the commission and consistent 
with this section. 

(3) The administrator shall enforce and implement all rules and 
directives governing the funding, collection, and eligibility for the 
AICCLP membership. 

(4)(A) The administrator shall determine the total monthly amount 

due to the AICCLP from AICCLP members, exiting ILECs, and 

underlying carriers, based upon the sum of the monthly carrier 
common line net revenue requirement of AICCLP members and the 

AICCLP administrative fees. 

(B)G) On or before June 30, 20138, the administrator shall change 
the AICCLP tariff on file with the Arkansas Public Service Commis- 
sion to reflect only the originating intrastate revenue requirements 
for each AICCLP member based on the Federal Communications 
Commission’s order In the Matter of Connect America Fund et al., 
FCC 11-161, released November 18, 2011, providing that the intra- 
state carrier common line terminating access rate chargeable by 
telecommunications carriers shall be set at the interstate rate for 
carrier common line terminating access. 

(ii) To properly administer the AICCLP, the administrator shall 
subtract the terminating intrastate revenue requirement amount 
that should have been transferred to the FCC ICC-CAF funding from 
the intrastate revenue requirements listed in the AICCLP tariff to 
ensure that the funding for the amounts attributed to the AICCLP 
member’s intrastate revenue requirement represent only the origi- 
nating portion of the revenue requirement. 

(5) The administrator shall provide monthly and annual reports to 
the commission concerning the operation of the AICCLP. 

(6) Any information considered proprietary by the administrator 
shall be treated as confidential unless the commission determines that 
the administrator erred in the determination. 
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(7) The AICCLP administrator and the Arkansas Universal Service 
Fund [superseded] administrator may share confidential information to 
determine the amounts due or the accuracy of information submitted by 
ILECs and underlying carriers. 

(8)(A) Any ILEC that was designated as a non-tier one ILEC under 

Acts 1997, No. 77, as of December 31, 1997, and had fewer than fifty 

thousand (50,000) access lines as of December 31, 1997, shall be 

eligible to be a member of the AICCLP beginning January 1, 2004. 

(B)(i) Based on its total customer access base, the maximum that 
a non-tier one company under subdivision (e)(8)(A) of this section 
may draw shall be one million three hundred thousand dollars 
($1,300,000) annually. 

(ii) If a non-tier one company under subdivision (e)(8)(A) of this 
section is entitled to receive more than one million three hundred 
thousand dollars ($1,300,000) annually, then the administrator shall 
assess a prorated charge to each ILEC associated with the total 
customer access base that is based upon the ILEC’s proportionate 
share of the total net revenue requirement of all ILECs within the 
total customer base. 

(f)(1) Beginning January 1, 2004, no ILEC that had a total customer 
access base of more than fifty thousand (50,000) access lines as of 
December 31, 1997, shall be a member of AICCLP. 

(2) An ILEC that had a total customer access base of fifty thousand 
(50,000) or fewer access lines as of December 31, 1997, may terminate 
its membership in the AICCLP after sixty (60) days’ notice to the 
commission and the administrator and may not thereafter again 
become a member of the AICCLP. 

(g)(1) If an ILEC terminates its membership in the AICCLP after 
January 1, 2004, its total customer access base must exit the pool as a 
single unit. 

(2) If an ILEC terminates its membership in the AICCLP after 
January 1, 2004, its fixed carrier common line revenue shortfall shall be 
calculated using relevant data from the data development period 
identified in subdivision (h)(4)(B) of this section. 

(h)(1) The administrator shall determine the amounts to be paid to 
AICCLP members on a monthly basis and shall determine any fixed or 
varying amounts due the pool from AICCLP members, exiting ILECs, 
and underlying carriers. 

(2) The administrator shall provide notice to AICCLP members, 
other ILECs, and underlying carriers concerning calculations related to 
each entity and shall bill all carriers for any amounts due the pool. 

(3) The administrator shall use the appropriate data development 
period to determine the calculations for AICCLP members’ carrier 
common line net revenue requirement. 

(4)(A) Except for AICCLP members exiting the pool after January 1, 

2004, the data development period for all ILECs shall be the ILECs’ 

billing months of June, July, and August 2003. 

(B) Ifan AICCLP member exits the AICCLP after January 1, 2004, 
its data development period to determine the ILEC’s fixed carrier 
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common line revenue shortfall shall be the three-month period 

immediately preceding its exit. 

(i) No later than the twenty-second day or the next business day 
thereafter of July 2003, if the twenty-second day falls on a weekend or 
holiday, and no later than the twenty-second day or the next business 
day of each month thereafter, if the twenty-second day falls on a 
weekend or holiday, each underlying carrier and AICCLP member shall 
report to the administrator its previous month’s data necessary for 
AICCLP calculations. 

(j)(1) On December 31, 2003, and the last business day of each month 
thereafter, the administrator shall cause notice to be sent to each 
underlying carrier, AICCLP member, and exiting ILEC the amount due, 
based on the previous month’s data as submitted to the administrator. 

(2) Each underlying carrier, AICCLP member, and exiting ILEC 
shall remit payment due under subdivision (j)(1) of this section to the 
administrator by no later than the last business day of the following 
month. 

(3) The administrator shall make all reasonable efforts to ensure 
that AICCLP members receive payment of their monthly net carrier 
common line revenue requirement by February 10, 2004, and by the 
tenth day of each month thereafter. 


History. Acts 2003, No. 1788, § 9; The references in this section to § 23- 
2013, No. 442, §§ 24-27. 17-404(e)(4)(D)G)(6) are obsolete. Former 
A.C.R.C. Notes. The Arkansas Univer- subdivision (e)(4)(D) of § 23-17-404 was 
sal Service Fund, referred to in this sec- repealed by Acts 2013, No. 442. 
tion, has been superseded by the Arkan- Amendments. The 2013 amendment 
sas High Cost Fund. See § 23-17-404. rewrote (a), (b)(1), (e)(4), and (h)(4). 


23-17-417. Arkansas Intrastate Carrier Common Line Pool Ad- 
visory Procedural Board. 


(a) The Arkansas Intrastate Carrier Common Line Pool Advisory 
Procedural Board is not a government entity under Arkansas law and 
shall not be considered a government entity for any purpose. 

(b) The Arkansas Public Service Commission shall adopt all rules 
relating to the operation of the board that are reasonably necessary to 
implement this section. 

(c) The board shall serve in an advisory capacity and may: 

(1) Propose tariffs and rules to the commission; 

(2) Propose amendments to its procedures for the operation, admin- 
istration, and audit of the AICCLP; 

(3) Advise the commission on other matters reasonably related to the 
operation of the AICCLP and the board; 

(4) Meet by teleconference or by other technological means; and 

(5) Provide recommendations and reports to the commission. 

(d) The board shall be composed of two (2) representatives of under- 
lying carriers and five (5) representatives of ILECs who are members of 
the AICCLP as follows: 
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(1) The two (2) underlying carriers’ representatives shall be the first 
two (2) willing representatives of the largest underlying carriers, as 
determined by the AICCLP administrator, based upon the carriers’ 
portion of the Arkansas intrastate telecommunications service rev- 
enues and special intrastate [LEC revenues; 

(2)(A) The commission shall determine the appropriate underlying 

carrier and ILEC member representatives on or before June 1 of each 

year. | 

(B) The commission shall approve any ILEC representative if the 
proposed representative’s name is submitted by a two-thirds (%) 
majority of all ILEC members of the AICCLP for any open ILEC 
position on the board; and 

(3)(A) The five (5) ILEC representatives of AICCLP members shall be 

willing representatives of ILECs who are members of the AICCLP. 

(B)(i) The five (5) ILEC representatives will serve staggered five- 
year terms with the terms to be determined by lot at the first meeting 
of the board. 

(ii) A representative may serve unlimited terms. 

(C) No ILEC or underlying carrier may be represented by more 
than one (1) board member. 

(e) The board shall begin operations as of the date the commission 
appoints the first administrator. 


History. Acts 2003, No. 1788, § 9. 


23-17-418. Arkansas High Cost Fund — Programs — Assess- 
ments — Funding. 


(a) The Arkansas High Cost Fund administrator shall: 

(1) On March 19, 2013, begin making assessments to ensure proper 
funding to program participants; and 

(2) Ninety (90) days after March 19, 2013, begin making distribu- 
tions to eligible participants. 

(b)(1) On the first day of the calendar quarter after March 19, 2018, 
the administrator shall use previous calculations of the annual deter- 
mination and recalculate the support for all participants in the fund 
based on the revised cap. 

(2) The difference between the recalculation and the current admin- 
istrator’s determination shall be known as the “transitional funding 
cap”. 

(3) The transitional funding cap shall be transitioned from being 
unfunded to funded. 

(4) If the effective date of payment of any part of the transitional 
funding cap occurs on a date that is not the beginning of a calendar 
year, the partial calendar year shall be prorated for the purpose of 
payment of the transitional funding cap for the remainder of the 
calendar year. 

(c) Annually beginning January 1, 2014, the administrator shall 
determine the fund support during the annual determination process 
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as described in § 23-17-404(e)(4)(C)Gi)(a) and pay the fund’s eligible 
telecommunications carrier participants. 


History. Acts 2013, No. 442, § 28. 


CHAPTER 18 
LIGHT, HEAT, AND POWER UTILITIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
. ELECTRIC COOPERATIVES GENERALLY. 
. ELECTRIC COOPERATIVE CORPORATION ACT. 
. WATERPOWER COMPANIES. 


CODNBHMPR WHY 


jt 


. Utmity Facitity ENVIRONMENTAL AND Economic Protection Act. 
ARKANSAS RENEWABLE ENERGY DEVELOPMENT Act or 2001. 
ARKANSAS CLEAN ENERGY DEVELOPMENT ACT. 

. BROADBAND Over Power Lines ENABLING Act. 

. ARKANSAS ELEctRIc Utitiry Storm Recovery SECURITIZATION ACT. 
. REGULATION OF ELECTRIC DEMAND Response Act. 


RESEARCH REFERENCES 


ALR. Exemption from sales or use tax 
of water, oil, gas, other fuel, or electricity 
provided for residential purposes. 15 
A.L.R.4th 269. 

Validity of preferential utility rates for 
elderly or low-income persons. 29 
A.L.R.4th 615. 

Placement, maintenance, or design of 
standing utility pole as affecting private 
utility’s liability for personal injury re- 
sulting from vehicle’s collision with pole 
within or beside highway. 51 A.L.R.4th 
602. 

Liability of electric utility to nonpatron 
for interruption or failure of power. 54 
A.L.R.4th 667. 


Public utility’s right to recover cost of 
nuclear power plants abandoned before 
completion. 83 A.L.R.4th 183. 

Public service commission’s implied au- 
thority to order refund of public utility 
revenues. 41 A.L.R.5th 783. 

Liability of owners of wires, poles, or 
structures struck by aircraft for resulting 
injuries or damage. 49 A.L.R.5th 659. 

Constitutionality, construction, and ap- 
plication of state and local public-utility 
gross-receipts-tax statutes — modern 
cases. 58 A.L.R.5th 187. 

Am. Jur. 27A Am. Jur. 2d, Energy and 
Power Sources, § 143 et seq. 

C.J.S. 29 C.J.S., Electricity, § 1 et seq. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

23-18-101. Areas of service. 

23-18-102. Agreements between rural co- 
operatives and other elec- 
tric suppliers permitted. 

23-18-103. Purchase of electricity from 
affiliated company — Defi- 
nitions. 


SECTION. 

23-18-104. Construction of power-gener- 
ating facilities outside the 
state. 

23-18-105. Use of Arkansas-mined coal. 

23-18-106. Regulation of resource plan- 
ning, asset acquisition, 
and alternative retail ser- 
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SECTION. 
vices. 

23-18-107. Ratemaking policies for cost of 
acquisition or construction 
of incremental resources. 

23-18-108. Eminent domain for transmis- 
sion lines — Market value 
— Definition. 


Cross References. Tax exemption for 
electricity to low-income households, 
§ 26-52-416. 

Effective Dates. Acts 1935, No. 324, 
§ 71: approved Apr. 2, 1935. Emergency 
clause provided: “It is found that the stat- 
utes of this state for the regulation of 
public utilities are insufficient, inad- 
equate, and do not afford to the public, or 
the public utilities, of the state, speedy 
and adequate relief from excessive or in- 
sufficient rates, and that many of the 
rates of public utilities operating in this 
state are not what they should be, thereby 
entailing a grave injustice on the public or 
the utilities; and that this act is necessary 
for the preservation of the public peace, 
health, and safety; an emergency is there- 
fore declared and this act shall take effect 
and be in force from and after its passage.” 

Acts 1957, No. 103, § 5: Feb. 27, 1957. 
Emergency clause provided: “It is hereby 
ascertained and determined by the Gen- 
eral Assembly that certain areas near 
incorporated cities and towns are in ur- 
gent need of additional electric facilities 
and in order to encourage the immediate 
construction of the necessary electric fa- 
cilities and for the immediate preserva- 
tion of the public peace, health and safety 
this Act shall go into effect immediately 
upon its passage and approval.” 

Acts 1967, No. 234, § 8: July 1, 1967. 

Acts 1985, No. 328, § 7: Mar. 12, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the Commission’s ability to 
regulate public power utilities will be sub- 
stantially impaired unless all matters re- 
lating to construction of power generating 
facilities outside this State are approved 
by said Commission and, therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health, 
and safety, shall be in full force and effect 
from and after its approval and passage.” 
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SECTION. 
23-18-109. Power purchase agreement — 
Definitions. 


Acts 1985, No. 918, § 7: Apr. 15, 1985. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the commission’s ability to 
regulate public power utilities will be sub- 
stantially impaired unless all matters re- 
lating to construction of power generating 
facilities outside this State are approved 
by said Commission and, therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health, 
and safety, shall be in full force and effect 
from and after its approval and passage.” 

Acts 2001, No. 324, §§ 4, 6: effective 
Oct. 1, 2003 by their own terms. 

Acts 2001, No. 324, § 20: Feb. 20, 2001. 
Emergency clause provided: “It is hereby 
found and determined by the Eighty-third 
General Assembly that the timetable es- 
tablished by the Electric Consumer 
Choice Act of 1999 for its implementation 
does not offer enough time to properly 
implement the act; that this act modifies 
that timetable to provide for adequate 
time for the implementation; that some 
provisions of the Electric Consumer 
Choice Act of 1999 will go into effect prior 
to ninety-one (91) days after the adjourn- 
ment of this session; that this act is de- 
signed to postpone those implementation 
dates; and that unless this emergency 
clause is adopted, this act will not go into 
effect until after provisions of the Electric 
Consumer Choice Act are already effective 
which would result in confusion, if not 
chaos. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be- 
come effective on the date of its approval 
by the Governor. If the bill is neither 
approved nor vetoed by the Governor, it 
shall become effective on the expiration of 
the period of time during which the Gov- 
ernor may veto the bill. If the bill is vetoed 
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by the Governor and the veto is overrid- 
den, it shall become effective on the date 
the last house overrides the veto.” 

Acts 2003, No. 204, § 19: Feb. 21, 2003. 
Emergency clause provided: “It is found 
and determined by the Eighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2007, No. 648, § 2: Mar. 28, 2007. 
Emergency clause provided: “It is found 
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and determined by the General Assembly 
of the State of Arkansas that the rates 
paid by customers of public utilities have 
been affected and will continue to be af- 
fected in a manner that is burdensome to 
the families of Arkansas and harmful to 
economic development because of the ac- 
tions of public utilities and that the Ar- 
kansas Public Service Commission needs 
to be immediately authorized to require 
public utilities to withdraw from system 
wide planning in order to protect Arkan- 
sas customers from higher public utility 
costs. Therefore, an emergency is declared 
to exist and this act being immediately 
necessary for the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 
Acts 2015, No. 1002, § 4: Apr. 2, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that some actions 
by a governmental unit reduce the value 
of real property; that the property owners 
now are not being compensated for that 
reduction in value; and that this act is 
immediately necessary because the ineq- 
uity needs to be eliminated as soon as 
possible. Therefore, an emergency is de- 
clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (8) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Legislative 
Survey, Utilities, 8 U. Ark. Little Rock L.J. 
611. 
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23-18-101. Areas of service. 


(a) Notwithstanding any provisions of law or the terms of any 
certificate of convenience and necessity, franchise, permit, license, or 
other authority granted to a public utility or electric cooperative 
corporation by the state or a municipality, no public utility or electric 
cooperative corporation shall furnish or offer to furnish electric service 
at retail and not for resale in any area allocated by the Arkansas Public 
Service Commission to another electric cooperative corporation or 
public utility. 

(b) No later than ninety (90) days after February 21, 2003, the 
commission shall commence a rulemaking proceeding to identify and to 
repeal or amend all rules and regulations adopted by the commission to 
facilitate, or in anticipation of, retail electric competition that are 
inconsistent with, have been rendered unnecessary by, or have been 


superseded by this act. 


History. Acts 1935, No. 324, § 41; 
Pope’s Dig., § 2104; Acts 1957, No. 103, 
§ 3; 1967, No. 234, § 5;A.S.A. 1947, § 73- 
240; 2003, No. 204, § 10. 

Publisher’s Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 
alter or diminish the Arkansas Public Ser- 
vice Commission’s authority under other- 


wise applicable law.” 

Meaning of “this act”. Acts 2003, No. 
204, codified as §§ 4-9-102, 4-9-109, 4-9- 
301, 23-2-304, 23-3-102, 23-3-201, 23-4- 
209, 23-18-subch. 1 note, 23-18-101, 23- 
18-103, 23-18-104, 23-18-106, 23-18-107, 
23-18-511, 23-18-519. 


CASE NOTES 


ANALYSIS 


Constitutionality. 

Complaint Properly Dismissed. 
Distribution of Electricity. 
Implied Repeal. 

Municipal Utilities. 

Right Exclusive. 


Constitutionality. 

The Arkansas Public Service Commis- 
sion correctly refused jurisdiction to de- 
cide whether this section violates the an- 
timonopoly provision in Ark. Const., Art. 
2, § 19. Lincoln v. Arkansas Pub. Serv. 
Comm’n, 40 Ark. App. 27, 842 S.W.2d 51 
(1992), affd, 313 Ark. 295, 854 S.W.2d 330 
(1993). 

Petitioner could challenge the constitu- 
tionality of this statute in a declaratory 
judgment action. Lincoln v. Arkansas Pub. 
Serv. Comm’n, 40 Ark. App. 27, 842 S.W.2d 
51 (1992), affd, 313 Ark. 295, 854 S.W.2d 
330 (1993). 


Complaint Properly Dismissed. 

The Arkansas Public Service Commis- 
sion did not err in dismissing for lack of 
jurisdiction a complaint attempting to de- 
clare this section unconstitutional. Lin- 
coln v. Arkansas Pub. Serv. Comm’n, 313 
Ark. 295, 854 S.W.2d 330 (1993). 


Distribution of Electricity. 

Arkansas follows the “place and pur- 
pose of use” analysis rather than place of 
delivery of electric current in cases involv- 
ing distribution of electricity in exclusive 
service areas. Great Lakes Carbon Corp. 
v. Arkansas Pub. Serv. Comm’n, 31 Ark. 
App. 54, 788 S.W.2d 243 (1990). 

Where the place and purpose of the use 
of the electricity to be consumed by the 
plaintiff was by facilities located wholly 
within an electric cooperative corpora- 
tion’s territory, that undisputed fact 
alone, in light of this section, required 
that the electric cooperative corporation 
be afforded the opportunity to furnish 
electrical service to the plaintiff. Great 
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Lakes Carbon Corp. v. Arkansas Pub. 
Serv. Comm’n, 31 Ark. App. 54, 788 S.W.2d 
243 (1990). 


Implied Repeal. 

This section was not impliedly repealed 
by § 14-116-401 since the purpose of that 
section was to enable cooperation with 
federal programs to provide a means of 
water distribution through publicly cre- 
ated nonprofit bodies. Southwestern Elec. 
Power Co. v. Carroll Elec. Coop. Corp., 261 
Ark. 919, 554 S.W.2d 308 (1977). 


Municipal Utilities. 

This section did not apply to prevent a 
municipal utility from taking facilities, 
customers, and property in an area an- 
nexed by a city, as a municipality or a 
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municipal improvement district is not a 
“public utility” within the meaning of the 
statute. Craighead Elec. Coop. Corp. v. 
City Water & Light Plant, 278 F.3d 859 
(8th Cir. 2002). 


Right Exclusive. 

Court’s finding that the water company 
had a certificate of convenience and neces- 
sity giving it the exclusive right to sell 
water in its allocated territory was sup- 
ported by a great preponderance of the 
evidence. City of Van Buren v. 64-71 High- 
way Water Co., 270 Ark. 466, 605 S.W.2d 
419 (1980). 

Cited: Summers Appliance Co. v. 
George’s Gas Co., 244 Ark. 113, 424 
S.W.2d 171 (1968). 


23-18-102. Agreements between rural cooperatives and other 
electric suppliers permitted. 


Nothing in this section or §§ 23-3-201, 23-18-101, 23-18-301, 23-18- 
308, or 23-18-331 shall be construed to prohibit or prevent a rural 
electric cooperative corporation and another supplier of electric service 
from entering into and carrying out a voluntary agreement for the 
exchange of facilities. 


History. Acts 1957, No. 103, § 4;A.S.A. 
1947, § 73-240.1. 


23-18-103. Purchase of electricity from affiliated company — 
Definitions. 


(a) As used in this section: 

(1) “Affiliated company” means any business entity which is owned 
wholly or partly by an electric utility or which wholly or partly owns an 
electric utility, or any business entity which is owned by another 
business entity which wholly or partly owns an electric utility; and 

(2) “Electric utility” means an electric utility subject to the jurisdic- 
tion of the Arkansas Public Service Commission. 

(b) Without the prior approval of the commission, no electric utility 
shall enter into any agreement for the purchase of electricity from an 
affiliated company. 

(c) Any agreement entered into in violation of this section shall be 
void. 

(d) The commission shall promulgate such regulations as are neces- 
sary to implement this section. 

(e) This section shall apply to agreements entered into on or after 
June 28, 1985. 


History. Acts 1985, No. 173, §§ 1-5; 
A.S.A. 1947, §§ 73-278 — 73-278.4; Acts 


1999, No. 1556, § 7; 2001, No. 324, §§ 3, 
4; 2003, No. 204, § 4. 


23-18-104 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Publisher’s Notes. Acts 1999, No. 
1556, § 7, which repealed this section 
effective January 1, 2002, was repealed by 
Acts 2001, No. 324, § 3. 

Acts 2001, No. 324, § 4, which repealed 
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Acts 2003, No. 204, § 16, provided: 
“Nothing in this act shall alter or diminish 
the Arkansas Public Service Commis- 
sion’s authority under otherwise appli- 
cable law.” 


this section effective October 1, 2003, was 
repealed by Acts 2003, No. 204, § 4. 


23-18-104. Construction of power-generating facilities outside 
the state. 


(a) No public utility subject to the jurisdiction of the Arkansas Public 
Service Commission shall commence construction of any power-gener- 
ating facility to be located outside the boundaries of this state without 
the express written approval of the commission. 

(b) Any public utility proposing such construction shall render ad- 
equate written notice to the commission of its intent in order that the 
commission may conduct any germane inspection, investigation, public 
hearing, or take any other action deemed appropriate by the commis- 
sion. 

(c) Failure on the part of any public utility to obtain prior approval of 
the commission, as established in this section, shall constitute grounds 
for disallowance by the commission of all costs and expenses associated 
with the construction and subsequent operation of the facility when 
computing the utility’s cost of service for purposes of any rate-making 
proceedings. 

(d) Any electric utility which does not own in whole or in part 
another electric utility and which is not owned in whole or in part by a 
holding company and which derives less than twenty-five percent (25%) 
of its total revenues from Arkansas customers is exempt from the 
provisions of this section. 


History. Acts 1985, No. 328, §§ 1-4; 
1985, No. 918, §§ 1-4; A.S.A. 1947, §§ 73- 
279 — 73-279.3; Acts 1999, No. 1556, § 8; 
2001, No. 324, §§ 5, 6; 2003, No. 204, § 5. 

Publisher’s Notes. Acts 1999, No. 
1556, § 8, which repealed this section 
effective January 1, 2002, was repealed by 
Acts 2001, No. 324, § 5. 


Acts 2001, No. 324, § 6, which repealed 
this section effective October 1, 2003, was 
repealed by Acts 2003, No. 204, § 5. 

Acts 2003, No. 204, § 16, provided: 
“Nothing in this act shall alter or diminish 
the Arkansas Public Service Commis- 
sion’s authority under otherwise appli- 
cable law.” 


23-18-1005. Use of Arkansas-mined coal. 


(a) To the extent that it is technically, economically, and environmen- 


tally feasible, all electric utilities in Arkansas providing electric power 
for sale to consumers in Arkansas and generating electric power from 
coal-fired plants located in Arkansas shall burn a mixture of coal that 
contains a minimum of: 

(1) Three percent (8%) Arkansas-mined coal as calculated on a 
British Thermal Unit (BTU) basis from January 1, 1988, until Decem- 
ber 31, 1988; 
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(2) Six percent (6%) Arkansas-mined coal as calculated on a British 
Thermal Unit (BTU) basis from January 1, 1989, until December 31, 
1989; and 

(3) Ten percent (10%) Arkansas-mined coal as calculated on a British 
Thermal Unit (BTU) basis each calendar year after January 1, 1990. 

(b)(1)(A) No electric utility shall be required to comply with this 

section if to do so would result in increasing the cost of electricity to 

its consumers over the cost incurred to serve them under existing or 
alternative coal purchase arrangements. 

(B) Types of increased costs to be considered in addition to the cost 
of the coal include, but are not limited to: 

(i) Plant modifications; 

(ii) Additional coal-handling facilities; 

(iii) Additional environmental cost necessary to burn Arkansas 
coal; or 

(iv) Any other costs or penalties which may be incurred as a result 
of burning Arkansas coal. 

(2) No public utility shall be required to comply with this section if to 
do so would result in the utility exceeding any of its state or federal air 
quality emission standards or any other conditions of its environmental 
permits. 

(3) No public utility shall be required to comply with the provisions 
of this section if to do so would result in the utility being unable to fulfill 
any existing contractual commitments for the purchase of coal or result 
in the purchase of a quantity of Arkansas coal above the amount the 
utility can utilize. 

(c) It shall be the responsibility of the Arkansas Public Service 
Commission to enforce compliance with the requirements of this 
section. 


History. Acts 1987, No. 553, §§ 1-3. 


23-18-106. Regulation of resource planning, asset acquisition, 
and alternative retail services. 


(a) The Arkansas Public Service Commission shall have the author- 
ity to adopt rules and regulations under which electric utilities shall 
seek commission review and approval of the processes, actions, and 
plans by which the utilities: 

(1) Engage in comprehensive resource planning; 

(2) Acquire electric energy, capacity, and generation assets; or 

(3) Utilize alternative methods to meet their obligations to serve 
Arkansas retail electric customers. 

(b) With regard to electric cooperatives formed under the Electric 
Cooperative Corporation Act, § 23-18-301 et seq., to the extent that an 
electric distribution cooperative purchases electricity from an electric 
generation and transmission cooperative pursuant to a wholesale 
power contract, the authority granted to the commission by subdivi- 
sions (a)(1) and (2) of this section shall not extend to the electric 
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distribution cooperative to the extent of such purchases but shall only 
extend to the electric generation and transmission cooperative. 

(c) Subsection (a) of this section does not apply to any transaction 
involving the acquisition of generation assets, which is closed and 
finalized prior to the adoption of the rules and regulations authorized in 
subsection (a) of this section, or within one (1) year after February 21, 
2003, whichever comes later, and which is the subject of an order or 
ruling of any federal or state regulatory agency issued on or before 
January 1, 2003. 

(d)(1)(A) Reasonable and prudent costs incurred in compliance with 

subsection (a) of this section and in compliance with the provisions of 

§ 23-3-201 et seq. and the Utility Facility Environmental and Eco- 

nomic Protection Act, § 23-18-501 et seq., shall be eligible for 

recovery in the rates of any electric utility making such an acquisi- 
tion, subject to final approval by the commission. 

(B) When the utility establishes that the costs were incurred in 
compliance with subsection (a) of this section, a rebuttable presump- 
tion is established that the costs were reasonable and prudent and 
incurred in the public interest. 

(2) Nothing in this subsection shall be deemed to supersede the 
provisions of § 23-4-103. 

(e) The commission may require an electric public utility that is 
owned by a public utility holding company, as defined by section 1262 of 
the Energy Policy Act of 2005, Pub. L. No. 109-58, and engages in 
centralized system-wide resource planning to withdraw from central- 
ized system-wide resource planning if: 

(1) The commission determines that centralized system-wide re- 
source planning is not in the public interest; and 

(2) The electric public utility’s withdrawal from centralized system- 
wide resource planning is not otherwise prohibited by law. 


History. Acts 2003, No. 204, § 11; wise applicable law.” 
2007, No. 648, § 1. U.S. Code. Section 1262 of the Energy 
Publisher’s Notes. Acts 2003, No. 204, Policy Act of 2005, Pub. L. No. 109-58, 


§ 16, provided: “Nothing in this act shall referred to in this section, is compiled as 
alter or diminish the Arkansas PublicSer- 42 U.S.C. § 16451. 
vice Commission’s authority under other- 


23-18-107. Ratemaking policies for cost of acquisition or con- 
struction of incremental resources. 


(a) The Arkansas Public Service Commission may adopt ratemaking 
policies appropriate to allow utilities to recover from their customers 
the reasonable and prudent costs and a reasonable return associated 
with the acquisition or construction by electric utilities of incremental 
resources. 

(b) Nothing in this section shall be deemed to supersede the provi- 
sions of § 23-4-103. 
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History. Acts 2003, No. 204, § 11. 

Publisher’s Notes. Acts 2003, No. 204, 
§ 16, provided: “Nothing in this act shall 
alter or diminish the Arkansas Public Ser- 
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vice Commission’s authority under other- 
wise applicable law.” 


Cross References. Rates, rules, and 
regulations to be reasonable, § 23-4-103. 


23-18-108. Eminent domain for transmission lines — Market 


value — Definition. 


(a) As used in this section, “electric utility” means an electric utility 


that: 


(1) Is not a municipally owned utility system; 
(2) Is under the jurisdiction of the Arkansas Public Service Commis- 


sion; 


(3) Primarily transmits electricity and does not generate or distrib- 


ute electricity; and 


(4) Has not been directed or designated to construct an electric 
transmission facility by a regional transmission organization. 

(b) If an electric utility acquires land from a private property owner 
through eminent domain for purposes of a transmission line, then the 
electric utility shall compensate the private property owner at three (3) 
times the market value of the property taken by eminent domain. 


History. Acts 2015, No. 1002, § 3. 

A.C.R.C. Notes. Acts 2015, No. 1002, 
§ 1, provided: “Legislative findings. 

“The General Assembly finds that: 

“(1) From time to time, state and local 
regulatory programs have the effect of 
reducing the market value of private prop- 
erty; 

“(2) When state and local regulatory 
programs reduce the market value of pri- 
vate property and do not abate through 
their implementation a public nuisance 
affecting the public health, safety, morals, 
or general welfare, it is fair and appropri- 
ate that the state or the locality compen- 
sate the property owner for the loss in 
market value of the property caused by 
the implementation of the regulatory pro- 


gram, 


“(3) Compensation to the _ property 
owner is also fair and appropriate in cases 
involving regulatory programs that abate 
a public nuisance when the _ property 
owner did not contribute to the public 
nuisance, did not acquire the property 
knowing of the public nuisance, or did not 
acquire the property under circumstances 
in which the property owner should have 
known about the public nuisance based 
upon prevailing community standards; 
and 

“(4) In order to establish a fair and 
equitable compensation system to address 
these stated public policy concerns and 
findings, the General Assembly should es- 
tablish a compensation system.” 


23-18-109. Power purchase agreement — Definitions. 


(a) As used in this section: 


(1) “Power purchase agreement” means an agreement between a 
generator of electricity and a utility for the sale of electricity, generation 
capacity, or ancillary products to the utility; and 

(2) “Utility” means an electric utility subject to the jurisdiction of the 
Arkansas Public Service Commission. 

(b) A utility may enter into a power purchase agreement. 

(c) A utility shall not enter into a power purchase agreement for a 
term of more than five (5) years or recover the cost of the power 
purchase agreement in rates unless the commission finds that: 
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(1) The cost of the power purchase agreement is reasonable and 
prudent; 

(2) The power purchase agreement will provide savings for retail 
customers as compared to other generation and power supply options 
over the term of the power purchase agreement; 

(3) The power purchase agreement is required by public convenience 
and necessity; 

(4) The power purchase agreement is necessary to supplement or 
replace the utility’s existing generation sources; and 

(5) Approval of the power purchase agreement is in the public 
interest. 

(d) After making the findings required under subsection (c) of this 
section, the commission may enter an order approving the power 
purchase agreement and providing for the utility to recover the costs of 
the power purchase agreement over the term of the power purchase 
agreement. 

(e)(1)(A) If the commission approves a power purchase agreement 
under this section, the commission may authorize the utility to 
recover an additional sum as determined by the commission in 
recognition of the unique characteristics of the power purchase 
agreement if the commission finds that including the additional sum 
is in the public interest. 

(B) However, an additional sum is not appropriate if the generator 
party to the power purchase agreement is an affiliate of the utility. 
(2) In determining the additional sum allowed under subdivision 

(e)(1) of this section, the commission may consider: 

(A) The risks of the power purchase agreement; 

(B) A commensurate return on the power purchase agreement as 
would be allowed for an equivalent investment in a power plant; 

(C)G) An equitable sharing of any savings between the utility and 
the retail customers of the utility. 

(11) However, the retail customers’ share shall not be less than 
seventy-five percent (75%); and 

(D) Any other reasonable mechanisms for determining the addi- 
tional sum that: 

(i) Are in the public interest; 

(ii) Equitably balance the interests of the utility and the retail 
customers of the utility; and 

(iii) Provide results that are comparable to the criteria described 
in subdivision (e)(2)(B) or subdivision (e)(2)(C) of this section. 

(3) If the commission authorizes an additional sum under this 
subsection, the utility shall recover the additional sum over the entire 
term of the power purchase agreement in the same manner as it 
recovers the cost of the power purchase agreement as long as electricity, 
generation capacity, or ancillary products are being delivered in accor- 
dance with the terms of the power purchase agreement. 

(f) This section does not apply to an electric cooperative corporation 
established under the Electric Cooperative Corporation Act, § 23-18- 
301 et seq. 
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History. Acts 2015, No. 1088, § 1. 


SUBCHAPTER 2 — ELEcTRIC COOPERATIVES GENERALLY 


SECTION. SECTION. 

23-18-201. Jurisdiction of commission 23-18-203. Commission regulations shall 
generally. not conflict with United 

23-18-202. Jurisdiction of commission — States Government regu- 
Exemptions. lations. 


Effective Dates. Acts 1967, No. 234, 
§ 8: July 1, 1967. 


RESEARCH REFERENCES 


Am. Jur. 27A Am. Jur. 2d, Energy and Corporate Statutes—Which One Applies?, 
Power Sources, §§ 134, 150. 13 U. Ark. Little Rock L.J. 83. 
U. Ark. Little Rock L.J. Mathews, 


23-18-201. Jurisdiction of commission generally. 


Electric cooperative corporations generating, manufacturing, pur- 
chasing, acquiring, transmitting, distributing, selling, furnishing, and 
disposing of electric power and energy in this state pursuant to the 
Electric Cooperative Corporation Act, § 23-18-301 et seq., shall be 
subject to the general jurisdiction of the Arkansas Public Service 
Commission in the same manner and to the same extent as provided by 
law for the regulation, supervision, or control of public utilities except 
as provided in this subchapter. 


History. Acts 1967, No. 234, § 1;A.S.A. 
1947, § 73-202.1. 


CASE NOTES 


Clause of the United States Constitution 
nor was such state regulation preempted 


Wholesale Rates. 
The Public Service Commission’s asser- 


tion of jurisdiction over the wholesale 
rates charged by a customer-owned rural 
power cooperative to its member retail 
distributors does not offend either the 
Supremacy Clause or the Commerce 


by the Federal Power Act or the Rural 
Electrification Act. Arkansas Elec. Coop- 
erative Corp. v. Arkansas Public Serv. 
Comm'n, 461 U.S. 375, 103 S. Ct. 1905, 76 
L. Ed. 2d 1 (1983). 


23-18-202. Jurisdiction of commission — Exemptions. 


(a) The jurisdiction of the Arkansas Public Service Commission shall 
not extend to loans made or guaranteed by the Rural Electrification 
Administration of the United States Department of Agriculture |super- 
seded], the Federal Financing Bank, or such other agency or instru- 
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mentality as may be established by the United States Government for 
those purposes, nor shall it extend to loans made or guaranteed by the 
National Rural Utilities Cooperative Finance Corporation. 

(b) No approval shall be required from the commission for borrow- 
ings, loan contracts, notes, mortgages, or guarantees to which the Rural 
Electrification Administration, the Federal Financing Bank, or such 
other agency or instrumentality described above, or the National Rural 
Utilities Cooperative Finance Corporation or CoBank ACB is a party, 
nor shall approval be required for borrowings, loan contracts, notes, 
mortgages, or guarantees from other public or private sources which 
are secured by a mortgage held in common with or guaranteed by the 
Rural Electrification Administration, the Federal Financing Bank, or 
such other agency or instrumentality described above, or the National 
Rural Utilities Cooperative Finance Corporation or CoBank ACB. 


History. Acts 1967, No. 234, § 2; 1981, 
Nose353.cSe1 vA A194 (e990 13-20222) 


this section, has been superseded by the 
Rural Utilities Service of the United 


Acts 2009, No. 789, § 1. 

A.C.R.C. Notes. The Rural Electrifica- 
tion Administration of the United States 
Department of Agriculture, referred to in 


States Department of Agriculture pursu- 
ant to the Federal Crop Insurance Reform 
and Department of Agriculture Reorgani- 
zation Act of 1994, Pub. L. No. 103-354. 


CASE NOTES 


Utility Rates. 

The Arkansas Public Service Commis- 
sion was not bound to set rates based on 
the contract between the telephone com- 
pany and the Rural Electrification Admin- 
istration (REA); otherwise, any utility 


could, by simply contracting with the 
REA, divest the Arkansas Public Service 
Commission of control over utility rates. 
Walnut Hill Tel. Co. v. Arkansas Pub. Serv. 
Comm’n, 17 Ark. App. 259, 709 S.W.2d 96 
(1986). 


23-18-203. Commission regulations shall not conflict with 
United States Government regulations. 


The Arkansas Public Service Commission shall make no regulations 
affecting electric cooperative corporations in matters of accounting, 
recordkeeping, or fiscal management in conflict with regulations which 
have been, or shall be, promulgated by the Administrator of the Rural 
Electrification Administration of the United States Department of 
Agriculture [superseded] or such other agency or instrumentality 
described in § 23-18-202. 


History. Acts 1967, No. 234, § 3;A.S.A. 
1947, § 73-202.3. 

A.C.R.C. Notes. The Rural Electrifica- 
tion Administration of the United States 
Department of Agriculture, referred to in 
this section, has been superseded by the 


Rural Utilities Service of the United 
States Department of Agriculture pursu- 
ant to the Federal Crop Insurance Reform 
and Department of Agriculture Reorgani- 
zation Act of 1994, Pub. L. No. 103-354. 
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Cross References. Liability for torts, 
§ 4-30-118. 

Effective Dates. Acts 1937, No. 342, 
§ 38: approved Mar. 25, 1937. Emergency 
clause provided: “It is determined that 
there are many rural areas in this state 
that are now without electric energy, and 
the passage of this act will permit farmers 
in these areas to secure electric energy. It 
is therefore determined that the passage 
of this act is necessary for the peace, 
health, and safety of a large number of 
residents in this state, and an emergency 
is declared to exist and this act shall be in 
full force and effect from and after its 
passage.” 

Acts 1955, No. 32, § 2: Feb. 3, 1955. 
Emergency clause provided: “There is 
need for additional electric, generation, 
transmission and distribution facilities 
within the State of Arkansas and in order 
to encourage the construction of the nec- 
essary electric facilities and for the imme- 
diate preservation of the public peace, 
health, and safety this act shall go into 
effect immediately upon its passage and 
approval.” 


23-18-327. Nonprofit operation — Use of 
revenues. 

Taxation. 

Annual license fee. 

Exemptions from Arkansas 
Securities Act. 


Service in incorporated areas. 


23-18-328. 
23-18-329. 
23-18-330. 


23-18-331. 


Acts 1967, No. 234, § 8: July 1, 1967. 

Acts 1989, No. 287, § 4: Mar. 1, 1989. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the Arkansas Business Cor- 
poration Act, enacted in 1987 establishes 
general standards for directors, defines 
director conflict of interest and permits 
directors to conduct meetings through the 
use of any means of communication; and 
that the Arkansas Business Corporation 
Act does not apply to a corporation orga- 
nized for the purpose of engaging in rural 
electrification; and that the adoption of 
standards for directors, the defining of 
director conflict of interest and the au- 
thority for directors to conduct meetings 
through the use of any means of commu- 
nication would be in the best interest of 
the membership of a corporation orga- 
nized for the purpose of engaging in rural 
electrification; therefore, an emergency is 
hereby declared to exist and this act, be- 
ing necessary for the immediate preserva- 
tion of the public peace, health, and safety 
shall be in full force and effect from and 
after its passage and approval.” 


23-18-301 PUBLIC UTILITIES AND REGULATED INDUSTRIES 


Acts 1989, No. 288, § 4; Mar. 1, 1989. 
Emergency clause provided: “It is hereby 
found and determined by the General As- 
sembly that the Arkansas Business Cor- 
poration Act, enacted in 1987, permits the 
indemnification of directors, officers, em- 
ployees or agents of a corporation; and 
that the Arkansas Business Corporation 
Act does not apply to a corporation orga- 
nized for the purpose of engaging in rural 
electrification; and that the power to in- 
demnify directors, officers, employees or 
agents would be in the best interest of the 
membership of a corporation organized for 
the purpose of engaging in rural electrifi- 
cation. Therefore, an emergency is hereby 
declared to exist and that this Act, being 
necessary for the immediate preservation 
of the public peace, health, and safety 
shall be in full force and effect from and 
after its passage and approval.” 

Acts 2003, No. 334, § 2: Mar. 6, 2003. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that Arkansas 
law does not specifically exclude un- 
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claimed capital credits of electric coopera- 
tives from the laws governing unclaimed 
property; that the General Assembly has 
excluded the unclaimed capital credits of 
other cooperative organizations from the 
laws governing unclaimed property; that 
the obligation to report and deliver un- 
claimed capital credits places an undue 
economic burden on electric cooperative 
corporations and their members; and that 
this act is immediately necessary to re- 
lieve the electric cooperatives and their 
members of this financial burden. There- 
fore, an emergency is declared to exist and 
this act being immediately necessary for 
the preservation of the public peace, 
health, and safety shall become effective 
on: (1) The date of its approval by the 
Governor; (2) If the bill is neither ap- 
proved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


RESEARCH REFERENCES 


Am. Jur. 27A Am. Jur. 2d, Energy and 
Power Sources, §§ 134, 150. 


23-18-301. Title. 


This subchapter may be cited as the “Electric Cooperative Corpora- 


tion Act”. 


History. Acts 1937, No. 342, § 1; Pope’s 
Dig., § 2315; A.S.A. 1947, § 77-1101. 


23-18-302. Definitions. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Acquire” means and includes to construct or acquire by pur- 
chase, lease, devise, gift, or other mode of acquisition; 

(2) “Board” means a board of directors of a corporation organized 
under this subchapter; 

(3) “Corporation” means a corporation organized pursuant to the 
provisions of this subchapter; 

(4) “Federal agency” includes the United States and any department, 
administration, commission, board, bureau, office, establishment, 
agency, authority, or instrumentality of the United States; 
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(5) “Member” means the incorporators of a corporation and each 
person thereafter lawfully admitted to membership therein; 

(6) “Obligations” includes bonds, notes, debentures, interim certifi- 
cates or receipts, and all other evidences of indebtedness issued by a 


corporation; and 


(7) “Person” includes any natural person, firm, association, corpora- 
tion, business trust, partnership, federal agency, state or political 
subdivision thereof, or any body politic. 


History. Acts 1937, No. 342, § 2; Pope’s 
Dig., § 2316; Acts 1955, No. 85, § 1; 1957, 
No. 108, § 1; A.S.A. 1947, § 77-1102; Acts 
1999, No. 1556, § 11. 

Publisher’s Notes. As to the transfers 


of authority to and from the Department 
of Public Utilities and its subsequent abo- 
lition, see Publisher’s Notes to Chapter 2 
of this title. 


CASE NOTES 


ANALYSIS 


Construction with Other Laws. 
Rural Areas. 


Construction with Other Laws. 

A municipal utility could take facilities, 
customers, and property in an area an- 
nexed by a city, notwithstanding that for- 
mer subdivision (8), now repealed, stood 
for the general proposition that an electric 
cooperative could not be ousted from its 
assigned area, as § 14-207-103 specifi- 
cally allowed a municipal utility to con- 
demn the facilities, distribution proper- 
ties, and customers of an_ electric 


23-18-303. Construction. 


cooperative. Craighead Elec. Coop. Corp. 
v. City Water & Light Plant, 278 F.3d 859 
(8th Cir. 2002). 


Rural Areas. 

Authority of cooperative serving rural 
area adjacent to city expired as to that 
portion of rural area taken into city limits 
as result of expansion of city. Farmers 
Elec. Coop. Corp. v. Arkansas Power & 
Light Co., 220 Ark. 652, 249 S.W.2d 837 
(1952) (decision prior to 1955 amend- 
ment). 

Cited: State ex rel. Attorney Gen. v. 
Betts, 211 Ark. 591, 201 S.W.2d 590 
(1947). 


This subchapter shall be construed liberally. The enumeration of any 
object, purpose, power, manner, method, or thing shall not be deemed to 
exclude like or similar objects, purposes, powers, manners, methods, or 


things. 


History. Acts 1937, No. 342, § 35; 
Pope’s Dig., § 2349; A.S.A. 1947, § 77- 
1135. 


23-18-304. Other laws inapplicable. 


This subchapter is complete in itself and shall be controlling. The 
provisions of any other law of this state, except as provided in this 
subchapter, shall not apply to a corporation organized under this 
subchapter. 
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History. Acts 1937, No. 342, § 37; 
Pope’s Dig., § 2351; A.S.A. 1947, § 77- 
1136. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. Mathews, 
Corporate Statutes—Which One Applies?, 
13 U. Ark. Little Rock L.J. 84. 


23-18-305. Extension of subchapter to other corporations. 


Any cooperative or nonprofit corporation or association organized 
under any other law of this state for the purpose of engaging in rural 
electrification and existing prior to the passage of this act may amend 
its articles of incorporation so as to comply with this subchapter by a 
majority vote of the members present in person or by proxy at a meeting 
called for that purpose. 


History. Acts 1937, No. 342, § 34; 342, § 38, provided that the act would be 
Pope’s Dig., § 2348; A.S.A. 1947, § 77- in full force and effect from and after its 


1134. passage. The act was signed by the Gov- 
Publisher’s Notes. In reference to the — ernor on March 25, 1937. 
term “passage of this act,” Acts 1937, No. 


23-18-306. Purposes of cooperatives. 


(a) OrGanizaTION. Cooperative, nonprofit membership corporations 
may be organized under this subchapter for the purpose of any one (1) 
or more of the following: 

(1) The furnishing of electricity to persons; 

(2) Assisting in the wiring of the premises of persons in rural areas 
or the acquisition, supply, or installation of electrical or plumbing 
equipment therein; and 

(3) The furnishing of electricity, wiring facilities, or electrical or 
plumbing equipment or services to any other corporation organized 
under this subchapter or to the members thereof. 

(b) Powrrs. Once properly organized pursuant to subsection (a) of 
this section, a corporation may engage in any other lawful business 
activity directly or through one (1) or more affiliates, which its board of 
directors determines to be beneficial to its members or nonmembers. 


History. Acts 1937, No. 342,§ 3; Pope’s sas Code § 23-19-104, as added by this 
Dig., § 2317; A.S.A. 1947, § 77-1103; Act, or Sections 11 through 16 of this act 


1999, No. 1556, § 12. shall affect any litigation pending on the 
Publisher’s Notes. Acts 1999, No. effective date of this act.” 
1556, § 19, provided: “Nothing in Arkan- 


CASE NOTES 


Legislative Intent. profits to its members, it was nonetheless 
While it was the legislative intent that contemplated that the corporation should 
the corporation should operate without make and collect charges against its indi- 
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vidual members, in the nature of rates, keep it in operation. McCarroll v. Ozark 
fees or rents, for electric energy sufficient Rural Elec. Coop. Corp., 201 Ark. 329, 146 
for the corporation’s equipment and to S.W.2d 693 (1940). 


23-18-307. Powers of corporation. 


Each corporation shall have power: 

(1) To sue and be sued, complain, and defend in its corporate name; 

(2) To have perpetual succession unless a limited period of duration 
is stated in its articles of incorporation; 

(3) To adopt a corporate seal which may be altered at pleasure and to 
use it or a facsimile thereof, as required by law; 

(4) To generate, manufacture, purchase, acquire, accumulate, trans- 
mit, distribute, sell, furnish, and dispose of electric power and energy; 

(5) To construct, erect, purchase, lease as lessee, and in any manner 
acquire, own, hold, maintain, operate, sell, dispose of, lease as lessor, 
exchange, and mortgage plants, buildings, works, machinery, supplies, 
equipment, apparatus, and generation, transmission, and distribution 
facilities or systems as it deems necessary, convenient, or useful; 

(6) To enter into sale or interchange agreements for surplus power 
and energy with any and all other persons, business entities, or public 
bodies or agencies. The electric power and energy may be resold at 
wholesale or retail and may be sold or disposed of by the other party to 
the agreement as provided in the contract or agreement; 

(7) To assist its members only to wire their premises and install 
therein electrical and plumbing fixtures, machinery, supplies, appara- 
tus, and equipment of any and all kinds and character. In connection 
therewith and for such purposes, each such corporation may purchase, 
acquire, lease, sell, distribute, install, and repair electrical and plumb- 
ing fixtures, machinery, supplies, apparatus, and equipment of any and 
all kinds and character and receive, acquire, endorse, pledge, hypoth- 
ecate, and dispose of notes, bonds, and other evidences of indebtedness; 

(8) To furnish to other corporations organized under this subchapter, 
or to the members thereof, electric energy, wiring facilities, and elec- 
trical and plumbing equipment and services convenient or useful; 

(9) To acquire, own, hold, use, exercise, and, to the extent permitted 
by law, to sell, mortgage, pledge, hypothecate, and in any manner 
dispose of franchises, rights, privileges, licenses, rights-of-way, and 
easements necessary, useful, or appropriate; 

(10) To purchase, receive, lease as lessee, or in any other manner 
acquire, own, hold, maintain, sell, exchange, and use any and all real 
and personal property or any interest therein; 

(11) To borrow money and otherwise contract indebtedness, to issue 
its obligations therefor, and to secure the payment thereof by mortgage, 
pledge, or deed of trust of all or any of its property, assets, franchises, 
revenues, or income; 

(12) To sell and convey, mortgage, pledge, lease as lessor, and 
otherwise dispose of all or any part of its property and assets; 

(13) In connection with the acquisition, construction, improvement, 
operation, or maintenance of its lines, to use any highway or any 
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right-of-way, easement, or other similar property right, or any tax- 
forfeited land owned or held by the state or any political subdivison 
thereof; 

(14) To have and exercise the right of eminent domain for the 
purpose of acquiring rights-of-way and other properties necessary or 
useful in the construction or operation of its properties and in the 
manner now provided by the condemnation laws of this state for 
acquiring private property for public use; 

(15) To accept gifts or grants of money, services, or property, real or 
personal; 

(16) To make any and all contracts necessary or convenient for the 
exercise of the powers granted in this subchapter; 

(17) To fix, regulate, and collect rates, fees, rents, or other charges for 
electric energy and any other facilities, supplies, equipment, or services 
furnished by the corporation; 

(18) To conduct its business and have offices within or without this 
state; 

(19) To elect or appoint officers, agents, and employees of the 
corporation and to define their duties and fix their compensation; 

(20) To make and alter bylaws, not inconsistent with the articles of 
incorporation or with the laws of this state, for the administration and 
regulation of the affairs of the corporation; 

(21) To do and perform, either for itself or its members, or for any 
other corporation organized under this subchapter, or for the members 
thereof, any and all acts and things, and to have and exercise any and 
all powers as may be necessary, convenient, or appropriate to effectuate 
the purpose for which the corporation is organized; 

(22)(A)G) To indemnify any person who was or is a party or is 
threatened to be made a party to any threatened, pending, or 
completed action, suit, or proceeding, whether civil, criminal, admin- 
istrative, or investigative, other than an action by or in the right of 
the corporation, by reason of the fact that he or she is or was a 
director, officer, employee, or agent of the corporation or is or was 
serving at the request of the corporation as a director, officer, 
employee, or agent of another corporation, partnership, joint venture, 
trust, or other enterprise, against judgments, fines, expenses, includ- 
ing attorney’s fees, and amounts paid in settlement actually and 
reasonably incurred by him or her in connection with such action, 
suit, or proceeding, if he or she acted in good faith and in a manner 
he or she reasonably believed to be in, or not opposed to, the best 
interests of the corporation, and, with respect to any criminal action 
or proceeding, had no reasonable cause to believe his or her conduct 
was unlawful. 

(ii) The termination of any action, suit, or proceeding by judgment, 
order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent, shall not, of itself, create a presumption that the person 
did not act in good faith and in a manner which he or she reasonably 
believed to be in or not opposed to the best interest of the corporation, 
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and, with respect to any criminal action or proceeding, had reason- 
able cause to believe that his or her conduct was unlawful; and 

(B) A corporation shall have power to indemnify any person who 
was or is a party or is threatened to be made a party to any 
threatened, pending, or completed action or suit by or in the right of 
the corporation to procure a judgment in its favor by reason of the fact 
that he or she is or was a director, officer, employee, or agent of the 
corporation or is or was serving at the request of the corporation as a 
director, officer, employee, or agent of another corporation, partner- 
ship, joint venture, trust, or other enterprise against expenses, 
including attorney’s fees, actually and reasonably incurred by him or 
her in connection with the defense or settlement of the action or suit 
if he or she acted in good faith and in a manner he or she reasonably 
believed to be in or not opposed to the best interests of the corpora- 
tion, except that no indemnification shall be made in respect of any 
claim, issue, or matter as to which the person shall have been 
adjudged to be liable to the corporation unless and only to the extent 
that the circuit court or the court in which the action or suit was 
brought shall determine upon application that, despite the adjudica- 
tion of liability but in view of all the circumstances of the case, the 
person is fairly and reasonably entitled to indemnity for such 
expenses as the circuit court or such other court shall deem proper. 

(C) To the extent that a director, officer, employee, or agent of a 
corporation has been successful on the merits or otherwise in defense 
of any action, suit, or proceeding referred to in subdivisions (22)(A) 
and (B) of this section, or in defense of any claim, issue, or matter 
therein, he or she shall be indemnified against expenses, including 
attorney’s fees, actually and reasonably incurred by him or her in 
connection therewith. 

(D) Any indemnification under subdivisions (22)(A) and (B) of this 
section, unless ordered by a court, shall be made by the corporation 
only as authorized in the specific case upon a determination that 
indemnification of the director, officer, employee, or agent 1s proper in 
the circumstances because he or she has met the applicable standard 
of conduct set forth in subdivisions (22)(A) and (B) of this section. 
Such a determination shall be made: 

(i) By the board of directors by a majority vote of a quorum 
consisting of directors who were not parties to the action, suit, or 
proceeding; 

(ii) If such a quorum is not obtainable, or, even if obtainable, a 
quorum of disinterested directors so directs, by independent legal 
counsel in a written opinion; or 

(iii) By the members. 

(E) Expenses incurred by an officer or director in defending a civil 
or criminal action, suit, or proceeding may be paid by the corporation 
in advance of final disposition of such an action, suit, or proceeding 
upon receipt of an undertaking by or on behalf of the director or 
officer to repay the amount if it shall ultimately be determined that 
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he or she is not entitled to be indemnified by the corporation as 
authorized in this section. Such expenses incurred by other employ- 
ees and agents may be so paid upon such terms and conditions, if any, 
as the board of directors deems appropriate. 

(F) The indemnification and advancement of expenses provided by 
or granted pursuant to the other subsections of this section shall not 
be deemed exclusive of any other rights to which those seeking 
indemnification or advancement of expenses may be entitled under 
any bylaw, agreement, vote of members or disinterested directors, or 
otherwise, both as to action in his or her official capacity and as to 
action in another capacity while holding such an office. 

(G) A corporation shall have power to purchase and maintain 
insurance on behalf of any person who is or was a director, officer, 
employee, or agent of the corporation, or is or was serving at the 
request of the corporation as a director, officer, employee, or agent of 
another corporation, partnership, joint venture, trust, or other enter- 
prise against any liability asserted against him or her and incurred 
by him or her in any such capacity, or arising out of his or her status 
as such, whether or not the corporation would have the power to 
indemnify him or her against such liability under the provisions of 
this section. 

(H) Unless otherwise provided when authorized or ratified, the 
indemnification and advancement of expenses provided by, or granted 
pursuant to, this section shall continue as to a person who has ceased 
to be a director, officer, employee, or agent and shall inure to the 
benefit of the heirs, executors, and administrators of the person. 

(I)G) For purposes of this section, references to: 

(a) “The corporation” shall include, in addition to the resulting 
corporation and constituent corporation, including any constituent of 
a constituent, absorbed in a consolidation or merger which, if its 
separate existence had continued, would have had power and author- 
ity to indemnify its directors, officers, and employees or agents so that 
any person who is or was a director, officer, employee, or agent of the 
constituent corporation or is or was serving at the request of the 
constituent corporation as a director, officer, employee, or agent of 
another corporation, partnership, joint venture, trust, or other enter- 
prise, shall stand in the same position under the provisions of this 
section with respect to the resulting or surviving corporation as he or 
she would have with respect to the constituent corporation if its 
separate existence had continued; 

(6b) “Other enterprises” shall include employee benefit plans; 

(c) “Fines” shall include any excise taxes assessed on a person with 
respect to an employee benefit plan; and 

(d) “Serving at the request of the corporation” shall include any 
service as a director, officer, employee, or agent of the corporation 
which imposes duties on, or involves services by, the director, officer, 
employee, or agent with respect to an employee benefit plan, its 
participants, or beneficiaries. 


675 


LIGHT, HEAT, AND POWER UTILITIES 


23-18-309 


(11) A person who acted in good faith and in a manner he or she 
reasonably believed to be in the interest of the participants and 
beneficiaries of an employee benefit plan shall be deemed to have 
acted in a manner “not opposed to the best interests of the corpora- 
tion” as referred to in this section; and 
(23) To engage in any lawful business activity. 


History. Acts 1937, No. 342, § 4; Pope’s 
Dig:, § 2318; Acts 1955, No. 32, § 1; 
A.S.A. 1947, § 77-1104; Acts 1989, No. 
288, § 1; 1999, No. 1556, §§ 13-15. 

Publisher’s Notes. Subdivision 
(22)(I)G)(a) is set out above exactly as 
enacted. 


Acts 1999, No. 1556, § 19, provided: 
“Nothing in Arkansas Code § 23-19-104, 
as added by this Act, or Sections 11 
through 16 of this act shall affect any 
litigation pending on the effective date of 
this act.” 


CASE NOTES 


ANALYSIS 
Liability. 
Sales to Federal Agencies. 
Liability. 


Where the electric cooperative had 
properly construed its wires, it was not 
liable for interference by induction caused 
to antiquated telephone system. Ozarks 
Rural Elec. Co-op. Corp. v. Oliphant, 201 
Ark. 234, 144 S.W.2d 41 (1940). 


Sales to Federal Agencies. 

Electric cooperative corporation cannot 
sell electricity to federal agency, since fed- 
eral agency is not a member of a coopera- 
tive. Arkansas Elec. Coop. Corp. v. Arkan- 
sas-Missouri Power Co., 221 Ark. 638, 255 
S.W.2d 674 (1953) (decision prior to 1955 
amendment). 

Cited: McCastlain v. Oklahoma Gas & 
Elec. Co., 243 Ark. 506, 420 S.W.2d 893 
(1967). 


23-18-308. Jurisdiction of commission. 


All corporations organized under this subchapter shall be in all 
respects subject to the jurisdiction, supervision, regulation, and control 
of the Arkansas Public Service Commission to the same extent and in 
the same manner as a public utility, except as otherwise specifically 
provided by law. 


History. Acts 1937, No. 342, § 31; 
Pope’s Dig., § 2345; Acts 1955, No. 85, 


§ 2; 1957, No. 103, § 2; 1967, No. 234, 
§ 6; A.S.A. 1947, § 77-1131. 


CASE NOTES 


Betts, 211 Ark. 591, 201 S.W.2d 590 
(1947). 


Cited: Department of Pub. Utils. v. 
McConnell, 198 Ark. 502, 130 S.W.2d 9 
(1939); State ex rel. Attorney Gen. v. 


23-18-309. Incorporators. 


Any three (3) or more natural persons of the age of twenty-one (21) or 
more, residents of this state, may act as incorporators of a corporation 
to be organized under this subchapter by executing articles of incorpo- 
ration as provided in this subchapter. 
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History. Acts 1937, No. 342, § 5; Pope’s 
Dig., § 2319; A.S.A. 1947, § 77-1105. 


CASE NOTES 


Cited: State ex rel. Attorney Gen. v. 
Betts, 211 Ark. 591, 201 S.W.2d 590 
(1947). 


23-18-310. Cooperative names. 


The words “electric cooperative” shall not be used in the corporate 
name of corporations organized under the laws of this state, or 
authorized to do business in this state, other than those organized 
pursuant to the provisions of this subchapter. 


History. Acts 1937, No. 342, § 7; Pope’s 
Dig., § 2321; A.S.A. 1947, § 77-1107. 


23-18-311. Articles of incorporation. 


(a) The articles of incorporation shall state: 

(1) The name of the corporation. The name shall include the words 
“Electric Cooperative” and the word “Corporation”, “Incorporated”, 
“Inc.”, or “Company”. The name of the corporation shall be such as to 
distinguish it from any other corporation organized and existing under 
the laws of this state; 

(2) The purpose for which the corporation is formed; 

(3) The names and addresses of the incorporators who shall serve as 
directors and manage the affairs of the corporation until its first annual 
meeting of members, or until their successors are elected and qualify; 

(4) The number of directors, not fewer than three (3), to be elected at 
the annual meetings of members; 

(5) The address of its principal office and the name and address of its 
agent upon whom process may be served; 

(6) The period of duration of the corporation, which may be per- 
petual; 

(7) The terms and conditions upon which persons shall be admitted 
to membership and retain membership in the corporation, but if 
expressly so stated, the determination of such matters may be reserved 
to the directors by the bylaws; and 

(8) Any provisions, not inconsistent with law, which the incorpora- 
tors may choose to insert for the regulation of the business and the 
conduct of the affairs of the corporation. 

(b) It shall not be necessary to set forth in the articles of incorpora- 
tion any of the corporate powers enumerated in this subchapter. 


History. Acts 1937, No. 342, § 6; Pope’s 
Dig., § 2320; A.S.A. 1947, § 77-1106. 
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CASE NOTES 


Principal Offices. 

Electric cooperative corporation which 
by its articles designated certain county 
as its “principal office” and did maintain 
an office there was entitled to file suit in 
that county for damages to its truck even 
though it maintained another office in 


another county where articles had never 
been amended for purpose of changing its 
official residence though such action had 
been contemplated. Woodruff Elec. Coop. 
Corp. v. Weis Butane Gas Co., 221 Ark. 
686, 255 S.W.2d 420 (1958). 


23-18-312. Articles of incorporation — Execution — Filing and 
recording. 


(a) The original copy of the articles of incorporation shall be signed 
by the incorporators and acknowledged before any officer authorized by 
the law of this state to acknowledge the execution of deeds and 
conveyances. 

(b) The original copy of the articles of incorporation shall be filed in 
the office of the Secretary of State. 

(c) If the Secretary of State finds that the articles of incorporation 
conform to law and when the fees prescribed by this subchapter have 
been paid, he or she shall: 

(1) Endorse on the original copy the word “FILED”, and the month, 
day, and year of the filing thereof; 

(2) File the original in his or her office; and 

(3) Issue a certificate of incorporation to the incorporators. 

(d) The incorporators shall file for recording a certified copy of the 
articles of incorporation in the office of the county clerk in the county in 
which the principal office of the corporation in this state is located. 


History. Acts 1937, No. 342, § 8; Pope’s 
Dig., § 2322; A.S.A. 1947, § 77-1108. 


23-18-313. Articles of incorporation — Amendment. 


(a)(1) A corporation may amend its articles of incorporation by a 
majority vote of the members who are present in person or by proxy at 
any regular meeting or at any special meeting of its members called for 
that purpose. 

(2) The power to amend shall include the power to accomplish any 
desired change in the provisions of its articles of incorporation and to 
include any purpose, power, or provision which would be authorized to 
be included in original articles of incorporation if executed at the time 
the amendment is made. 

(b)(1) Articles of amendment signed by the president or vice presi- 
dent and attested by the secretary certifying to the amendment and its 
lawful adoption shall be executed, acknowledged, filed, and recorded in 
the same manner as the original articles of incorporation of a corpora- 
tion organized under this subchapter. 
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(2) As soon as the Secretary of State has accepted the articles of 
amendment for filing and recording and issued a certificate of amend- 
ment, the amendment shall be in effect. 


History. Acts 1937, No. 342, § 26; 
Pope’s Dig., § 2340; Acts 1953, No. 198, 
§ 1; A.S.A. 1947, § 77-1126. 


CASE NOTES 


Cited: Woodruff Elec. Coop. Corp. v. 
Weis Butane Gas Co., 221 Ark. 686, 255 
S.W.2d 420 (1958). 


23-18-314. Certificate of incorporation. 


(a) Upon the issuance of a certificate of incorporation by the Secre- 
tary of State, the corporate existence of the corporation shall begin. 

(b) The certificate of incorporation shall be conclusive evidence, 
except as against the state, that all conditions precedent required to be 
performed by the incorporators have been complied with and that the 
corporation has been incorporated under this subchapter. 


History. Acts 1937, No. 342, § 9; Pope’s 
Dig., § 23823; A.S.A. 1947, § 77-1109. 


23-18-315. Correction of defects of organization. 


In the event any corporation has filed defective articles of incorpora- 
tion or has failed to do all things necessary to perfect its corporate 
organization, it nevertheless may file corrected articles of incorporation 
or amend the original articles and do and perform all acts and things 
necessary in the premises for the correction of such defects. The action 
so taken shall be valid and binding upon all persons concerned. The 
capacity of the corporation to file corrected articles of incorporation or 
amendments to the original articles or to do and perform all acts and 
things necessary in the premises shall not be questioned. 


History. Acts 1937, No. 342, § 38; 
Pope’s Dig., § 2347; A.S.A. 1947, § 77- 
Liss: 


23-18-316. Organizational meeting — Notice. 


(a) After the issuance of the certificate of incorporation, an organi- 
zational meeting shall be held at the call of a majority of the incorpo- 
rators for the purpose of adopting bylaws and electing officers and for 
the transaction of such other business as properly may come before the 
meeting. 

(b) The incorporators calling the meeting shall give at least three (3) 
days’ notice thereof by mail to each incorporator. This notice shall state 
the time and place of the meeting, but notice may be waived in writing. 
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History. Acts 1937, No. 342, § 10; 
Pope’s Dig., § 2324; A.S.A. 1947, § 77- 
1110. 


23-18-317. Bylaws. 


LIGHT, HEAT, AND POWER UTILITIES 


23-18-319 


(a) The power to make, alter, amend, or repeal the bylaws of the 
corporation shall be vested in the board of directors. 

(b) The bylaws may contain any provisions for the regulation and 
management of the affairs of the corporation not inconsistent with law 


or the articles of incorporation. 
History. Acts 1937, No. 342, § 11; 


Pope’s Dig., § 2325; A.S.A. 1947, § 77- 
hbk 


23-18-318. Members. 


(a)(1) All persons proposed to be served by a corporation shall be 
eligible to membership in a corporation. 

(2) No person other than the incorporators shall be, become, or 
remain a member of a corporation unless the person shall use or agree 
to use electric energy or, as the case may be, the facilities, supplies, 
equipment, and services furnished by a corporation. 

(b) A corporation organized under this subchapter may become a 
member of another such corporation and may avail itself fully of the 


facilities and services thereof. 


History. Acts 1937, No. 342, § 12; 
Pope’s Dig., § 2326; A.S.A. 1947, § 77- 
1112; Acts 1999, No. 1556, § 16. 

Publisher’s Notes. Acts 1999, No. 
1556, § 19, provided that: “Nothing in 


Arkansas Code § 23-19-104, as added by 
this Act, or Sections 11 through 16 of this 
act shall affect any litigation pending on 
the effective date of this act.” 


CASE NOTES 


ANALYSIS 


Directors. 
Federal Agencies. 


Directors. 

A person who uses the services fur- 
nished by the corporation is qualified as a 
director under § 23-18-321. State ex rel. 
Attorney Gen. v. Betts, 211 Ark. 591, 201 
S.W.2d 590 (1947). 


Federal Agencies. 

Electric cooperative corporation cannot 
sell electricity to federal agency, since fed- 
eral agency is not a member of a coopera- 
tive. Arkansas Elec. Coop. Corp. v. Arkan- 
sas-Missouri Power Co., 221 Ark. 638, 255 
S.W.2d 674 (1953) (decision prior to 1955 
amendment to § 23-18-307). 


23-18-319. Certificate of membership. 


(a) When a member of a corporation has paid the membership fee in 
full, a certificate of membership shall be issued to the member. 
(b) Memberships in the corporation and the certificates shall be 


nontransferable. 
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(c) The certificate of membership shall be surrendered to the corpo- 
ration upon the resignation, expulsion, or death of the member. 


History. Acts 1937, No. 342, § 16; 
Pope’s Dig., § 2330; A.S.A. 1947, § 77- 
1116. 


23-18-320. Meetings of members. 


(a) Meetings of members may be held at such place as may be 
provided in the bylaws. In the absence of any such provision, all 
meetings shall be held in the principal office of the corporation in this 
state. 

(b) An annual meeting of the members shall be held at such time as 
may be provided in the bylaws. Failure to hold the annual meeting at 
the designated time shall not work forfeiture or dissolution of the 
corporation. 

(c) Special meetings of the members may be called by the president, 
by the board of directors, by a petition signed by not less than one-tenth 
(4/0) of all the members, or by such other officers or persons as may be 
provided in the articles of incorporation or the bylaws. 

(d)(1) Written or printed notice stating the place, day, and hour of the 
meeting of members and, in the case of a special meeting, the purposes 
for which the meeting is called shall be delivered not fewer than (10) 
days nor more than thirty (30) days before the date of the meeting, 
either personally or by mail, by or at the direction of the president or 
the secretary or the officers or persons calling the meeting, to each 
member of record entitled to vote at the meeting. If mailed, the notice 
shall be deemed to be delivered when deposited into the United States 
mails in a sealed envelope addressed to the member at his or her 
address as it appears on the records of the corporation with postage 
thereon prepaid. 

(2) Notice of meetings of members may be waived in writing. 

(e) Each member present shall be entitled to one (1) and only one (1) 
vote on each matter submitted to a vote at a meeting of members, but 
voting by proxy or by mail may be provided for in the bylaws. 

(f) Unless otherwise provided in the articles of incorporation or 
bylaws, a majority of the members present in person or represented by 
proxy shall constitute a quorum for the transaction of business at a 
meeting of members, but if voting by mail is provided for in the bylaws, 
members so voting shall be counted as if present. 


History. Acts 1937, No. 342, §§ 13-15, A.S.A. 1947, §§ 77-1118 — 77-1115, 77- 
17; .Popes Dig’, §§ 2327-2329.) 2331; 1117. 


23-18-321. Board of directors. 


(a)(1) The business and affairs of a corporation shall be managed by 
a board of directors, not fewer than three (3) in number, which shall 
exercise all the powers of the corporation, except such as are conferred 
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upon the members by this subchapter, by the articles of incorporation, 
or by the bylaws of the corporation. 

(2) Adirector shall discharge his or her duties as a director, including 
his or her duties as a member of a committee: 

(A) In good faith; 

(B) With the care an ordinarily prudent person in a like position 
would exercise under similar circumstances; and 

(C) In a manner he or she reasonably believes to be in the best 
interests of the corporation. 

(3) In discharging his or her duties, a director is entitled to rely on 
information, opinions, reports, or statements, including financial state- 
ments and other financial data, if prepared or presented by: 

(A) One (1) or more officers or employees of the corporation whom 
the director reasonably believes to be reliable and competent in the 
matters presented; 

(B) Legal counsel, public accountants, engineers, or other persons 
as to matters the director reasonably believes are within the person’s 
professional or expert competence; or 

(C) Acommittee of the board of directors of which he or she is not 
a member if the director reasonably believes the committee merits 
confidence. 

(4) A director is not acting in good faith if he or she has knowledge 
concerning the matter in question that makes reliance otherwise 
permitted by subdivision (a)(3) of this section unwarranted. 

(5) A director is not liable for any action taken as a director, or any 
failure to take any action, if he or she performed the duties of his or her 
office in compliance with this section. 

(b) The bylaws may prescribe qualifications for directors. 

(c) The directors shall be members of the corporation and shall be 
entitled to such compensation and reimbursement for expenses actually 
and necessarily incurred by them as may be provided in the bylaws. 

(d) The directors, other than those named in the certificate of 
incorporation to serve until the first annual meeting of members, shall 
be elected annually, or as otherwise provided in the bylaws, by the 
members. 

(e) Any vacancy occurring in the board and any directorship to be 
filled shall be filled, as provided in the bylaws, by persons who shall 
serve until directors may be regularly elected as provided for in this 
subchapter. 

(f)(1) Meetings of the board, regular or special, shall be held at such 
place and upon such notice as the bylaws may prescribe. 

(2) Attendance of a director at any meeting shall constitute a waiver 
of notice of the meeting, except where a director attends a meeting for 
the express purpose of objecting to the transaction of any business 
because the meeting is not lawfully called or convened. 

(3) Neither the business to be transacted at nor the purpose of any 
regular or special meeting of the board of directors need be specified in 
the notice or waiver of notice of such a meeting. 
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(4) Unless the articles of incorporation or bylaws provide otherwise, 
action required or permitted by this chapter to be taken at a board of 
directors’ meeting may be taken without a meeting if the action is taken 
by all members of the board. The action must be evidenced by one (1) or 
more written consents describing the action taken, signed by each 
director, and included in the minutes or filed with the corporate records 
reflecting the action taken. 

(5) Action taken under this section is effective when the last director 
signs the consent, unless the consent specifies a different effective date. 
A consent signed under this section has the effect of a meeting vote and 
may be described as such in any document. 

(g)(1) A majority of the board shall constitute a quorum for the 
transaction of business unless a greater number is required by the 
articles of incorporation or the bylaws. 

(2) The act of the majority of the directors present at a meeting at 
which a quorum is present shall be the act of the board unless the act 
of a greater number is required by the articles of incorporation or the 
bylaws. 

(h)(1)(A) A conflict-of-interest transaction is a transaction with the 

corporation in which a director of the corporation has direct or 

indirect interest. 

(B) A conflict-of-interest transaction is not voidable by the corpo- 
ration solely because of the director’s interest in the transaction if 
any one (1) of the following is true: 

(i) The material facts of the transaction and the director’s interest 
were disclosed or known to the board of directors or a committee of 
the board of directors and the board of directors or committee 
authorized, approved, or ratified the transaction; 

(ii) The material facts of the transaction and the director’s interest 
were disclosed or known to the members entitled to vote and they 
authorized, approved, or ratified the transaction; or 

Gi) The transaction was fair to the corporation. 

(2) For purposes of this section, a director of the corporation has an 
indirect interest in a transaction and it should be considered by the 
board of directors of the corporation if: 

(A) Another entity in which he or she has a material financial 
interest of, in which he or she is a general partner, is a party to the 
transaction; or 

(B) Another entity of which he or she is a director, officer, or 
trustee, is a party to the transaction. 

(3) For purposes of subdivision (h)(1)(A) of this section, a conflict-of- 
interest transaction is authorized, approved, or ratified if it receives the 
affirmative vote of a majority of the directors on the board of directors 
or on the committee who have no direct or indirect interest in the 
transaction, but a transaction may not be authorized, approved, or 
ratified under this section by a single director. If a majority of the 
directors who have no direct or indirect interest in the transaction vote 
to authorize, approve, or ratify the transaction, a quorum is present for 
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the purpose of taking action under this subsection. The presence of, or 
a vote cast by, a director with a direct or indirect interest in the 
transaction does not affect the validity of any action taken under 
subdivision (h)(1)(A) of this section if the transaction is otherwise 
authorized, approved, or ratified as provided in this subsection. 

(4) For purposes of subdivision (h)(1)(B) of this section, a conflict-of- 
interest transaction is authorized, approved, or ratified if it receives the 
vote of a majority of the members entitled to vote under this subsection. 
Proxies voted under the control of a director who has a direct or indirect 
interest in the transaction, and proxies voted under the control of an 
entity described in subdivision (h)(2)(A) of this section may not be 
counted in a vote of members to determine whether to authorize, 
approve, or ratify a conflict-of-interest transaction under subdivision 
(h)(1)(B) of this section. The vote of those members, however, is counted 
in determining whether the transaction is approved under other 
sections of this chapter. A majority of the members, whether or not 
present, that are entitled to vote on the transaction under this subsec- 
tion constitutes a quorum for the purpose of taking action under this 
section. 


History. Acts 1937, No. 342, §§ 18-22; 
Pope’s Dig., §§ 2332-2336; A.S.A. 1947, 


§§ 77-1118 — 77-1122; Acts 1989, No. 287, 
§ 1. 


CASE NOTES 


Qualifications. 

This section does not authorize mem- 
bers to adopt bylaws imposing limitations 
upon the qualifications of directors beyond 
the scope of the subchapter. State ex rel. 
Attorney Gen. v. Betts, 211 Ark. 591, 201 
S.W.2d 590 (1947). 

Directors who were members of corpo- 
ration and who used the service of the 


corporation were qualified to serve not- 
withstanding that they resided in a com- 
munity not served by the corporation 
where the bylaws provided that a director 
should be a “bona fide resident” of the area 
served. State ex rel. Attorney Gen. v. 
Betts, 211 Ark. 591, 201 S.W.2d 590 
(1947). 


23-18-322. Executive committee. 


(a) Any corporation by its bylaws may provide for an executive 
committee to be elected from and by its board of directors. 

(b) The management of the current and ordinary business of the 
corporation and such other duties as the bylaws may prescribe may be 
delegated to the committee, but the designation of the committee and 
the delegation thereto of authority shall not operate to relieve the board 
of directors, or any member thereof, of any responsibility imposed upon 
it or him or her by this subchapter. 


History. Acts 1937, No. 342, § 24; 
Pope’s Dig., § 2338; A.S.A. 1947, § 77- 
1124. 
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23-18-323. Officers, agents, and employees. 


(a) The board may elect from its number a chair, a secretary, and 
such vice chairpersons as it deems necessary. The powers, duties, term 
of office, and compensation shall be provided for in the bylaws. 

(b)(1) The board may appoint a chief executive officer, president, or 
manager, a treasurer, who may be the same person elected to the office 
of secretary, and such vice presidents as it deems necessary. The 
powers, duties, term of office, and compensation of the foregoing officers 
shall be provided for by the board of directors. 

(2) The chief executive officer, president, or manager may be an 
elected member of the board or an ex officio member of the board as 
provided for in the bylaws. Such an officer may be a member of an 
executive committee, if one is created by the corporation and the officer 
is an elected member of the board. Otherwise, the officer may be an ex 
officio member of an executive committee as provided for in the bylaws. 

(c) The board shall appoint such other officers, agents, and employ- 
ees as it deems necessary and fix their powers, duties, and compensa- 
tion. 

(d) Any officer, agent, or employee elected or appointed by the board 
may be removed by it whenever in its judgment the best interests of the 
corporation will be served. 


History. Acts 1937, No. 342, § 23; 
Pope’s Dig., § 2337; Acts 1981, No. 355, 
§ 1; A.S.A. 1947, § 77-1123. 


23-18-324. Consolidation. 


(a)(1) Any two (2) or more corporations may enter into an agreement 
for the consolidation of the corporations. 

(2) The agreement shall set forth the terms and conditions of the 
consolidation, the name of the proposed consolidated corporation, the 
number of its directors, not fewer than three (3), the time of the annual 
meeting and election, and the names of at least three (3) persons to be 
directors until the first annual meeting. 

(3) Ifsuch an agreement is approved by the votes of a majority of the 
members of each corporation present in person or by proxy at any 
regular meeting or at any special meeting of its members called for that 
purpose, the directors named in the agreement shall sign and acknowl- 
edge as incorporators articles of consolidation conforming substantially 
to original articles of incorporation of a corporation organized under 
this subchapter. 

(b)(1) The articles of consolidation shall be executed, acknowledged, 
filed, and recorded in the same manner as the original articles of 
incorporation of a corporation organized under this subchapter. 

(2) As soon as the Secretary of State shall have accepted the articles 
of consolidation for filing and recording and issued a certificate of 
consolidation, the proposed consolidated corporation, described in the 
articles under its designated name, shall be and become a body 
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corporate, with all the powers of a corporation as originally organized 
under this subchapter. 


History. Acts 1937, No. 342, § 27; 
Pope’s Dig., § 2341; A.S.A. 1947, § 77- 
14273 


23-18-325. Dissolution. 


(a) Any corporation may dissolve by majority vote of the members 
present in person or by proxy at any regular meeting or at any special 
meeting of its members called for that purpose. 

(b) Acertificate of dissolution shall be signed by the president or vice 
president and attested by the secretary certifying to the dissolution and 
stating that they have been authorized to execute and file the certificate 
by vote cast in person or by proxy by a majority of the members of the 
corporation. 

(c) Acertificate of dissolution shall be executed, acknowledged, filed, 
and recorded in the same manner as the original articles of incorpora- 
tion of a corporation organized under this subchapter. 

(d) As soon as the Secretary of State has accepted the certificate of 
dissolution for filing and recording and issued a certificate of dissolu- 
tion, the corporation shall be deemed to be dissolved. 

(e)(1) However, the corporation shall continue for the purpose of 
paying, satisfying, and discharging any existing liabilities or obliga- 
tions, collecting or liquidating its assets, and doing all other acts 
required to adjust and wind up its business and affairs. The corporation 
may sue and be sued in its corporate name. 

(2) Any assets remaining after all liabilities or obligations of the 
corporation have been satisfied or discharged shall be distributed pro 
rata among the members of the corporation at the time of the filing of 
the certificate of dissolution. 

(f)(1) Any corporation which purports to have been incorporated or 
reincorporated under this subchapter but which has not complied with 
all of the requirements for legal corporate existence may nevertheless 
file a certificate of dissolution in the same manner as a validly existing 
corporation. 

(2) The certificate of dissolution, in such a case, may be authorized by 
a majority of the incorporators or directors at a meeting called by any 
incorporator upon ten (10) days’ notice mailed to the last known post 
office address of each incorporator or director and held at the principal 
office of the corporation named in the articles of incorporation. 


History. Acts 1937, No. 342, § 28; 
Pope’s Dig., § 2342; A.S.A. 1947, § 77- 
1128. 


23-18-326 PUBLIC UTILITIES AND REGULATED INDUSTRIES 686 


23-18-326. Filing fees. 


The Secretary of State shall charge and collect for: 

(1) Filing articles of incorporation and issuing a certificate of incor- 
poration — ten dollars ($10.00); 

(2) Filing of articles of amendment and issuing a certificate of 
amendment — ten dollars ($10.00); 

(3) Filing articles of consolidation and issuing a certificate with 
respect to consolidation — ten dollars ($10.00); and 

(4) Filing articles of dissolution — one dollar ($1.00). 


History. Acts 1937, No. 342, § 29; 
Pope’s Dig., § 2348; A.S.A. 1947, § 77- 
1129. 


23-18-327. Nonprofit operation — Use of revenues. 


(a) Each corporation shall be operated without profit to its members, 
but the rates, fees, rents, or other charges for electric energy and any 
other facilities, supplies, equipment, or services furnished by the 
corporation shall be sufficient at all times: 

(1) To pay all operating and maintenance expenses necessary or 
desirable for the prudent conduct of its business and the principal of 
and interest on the obligations issued or assumed by the corporation in 
the performance of the purpose for which it was organized; and 

(2) For the creation of reserves. 

(b) The revenues of the corporation shall be devoted first to the 
payment of operating and maintenance expenses and the principal and 
interest on outstanding obligations. Thereafter, the revenues shall be 
devoted to such reserves for improvement, new construction, deprecia- 
tion, and contingencies as the board may from time to time prescribe. 

(c) Revenues not required for the purposes set forth in subsection (b) 
of this section shall be returned from time to time to the members on a 
pro rata basis according to the amount of business done with each 
during the period either in cash, in abatement of current charges for 
electric energy, or otherwise as the board determines, but return may be 
made by way of general rate reduction to members if the board so elects. 

(d) If a corporation organized under this subchapter declares a 
capital credit and any capital credit remains unclaimed after notice 
thereof was transmitted to the last known address of the beneficiary of 
the unclaimed capital credit, the unclaimed capital credit shall not be 
deemed unclaimed or abandoned property under § 18-28-201 et seq. 


History. Acts 1937, No. 342, § 25; 
Pope’s Dig., § 2339; A.S.A. 1947, § 77- 
1125; Acts 2003, No. 334, § 1. 
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23-18-330 


CASE NOTES 


Claim Dismissed for Failure to Ex- 
haust Administrative Remedies. 

When an electric cooperative’s custom- 
ers alleged the utility failed to refund 
patronage capital to the customers, the 
customers’ claims were properly dis- 
missed due to the customers’ failure to 
seek relief from the Arkansas Public Ser- 
vice Commission because (1) it was al- 
leged that the cooperative violated a duty 
to pay capital credits “on a reasonable and 
systematic basis,” (2) the main relief 
sought was a refund of those credits, (3) 
the commission had primary jurisdiction 
over claims that the cooperative violated 
this section and was authorized by § 23- 
3-119(d) to order appropriate prospective 
relief, and (4) the customers’ claims were 


23-18-328. Taxation. 


not private damage claims based on tort, 
contract, or property law. Capps v. Carroll 
Elec. Coop. Corp., 2011 Ark. 48, 378 
S.W.3d 148 (2011). 

When an electric cooperative’s custom- 
ers who were Missouri residents alleged 
the utility failed to refund patronage capi- 
tal to the customers, the customers’ claims 
were properly dismissed due to the cus- 
tomers’ failure to seek relief from the 
Arkansas Public Service Commission be- 
cause (1) the customers did not allege a 
claim under Missouri law, and (2) the 
claims were based on an alleged failure of 
the cooperative to comply with Arkansas 
law, specifically this section. Capps v. Car- 
roll Elec. Coop. Corp., 2011 Ark. 48, 378 
S.W.3d 148 (2011). 


Electric cooperative corporations organized and formed pursuant to 
this subchapter shall be subject to the provisions of the Arkansas Gross 
Receipts Act of 1941, § 26-52-101 et seq., and the Arkansas Compen- 
sating Tax Act of 1949, § 26-53-101 et seq. 


History. Acts 1969, No. 119, § 2;A.S.A. 
1947, § 77-1130.1. 


23-18-329. Annual license fee. 


Corporations formed pursuant to this subchapter shall pay annually, 
on or before July 1, to the Secretary of State a fee of ten dollars ($10.00) 
for each one hundred (100) members or fraction thereof. 


History. Acts 1937, No. 342, § 30; 
Pope’s Dig., § 2344; Acts 1941, No. 414, 


§ 1; 1969, No. 119, § 1;A.S.A. 1947, § 77- 
1130. 


CASE NOTES 


Cited: McCarroll v. Ozark Rural Elec. 
Coop. Corp., 201 Ark. 329, 146 S.W.2d 693 
(1940); McCain v. Farmers Electric Co- 


operative Corp., 206 Ark. 15, 172 S.W.2d 
933 (1943). 


23-18-330. Exemptions from Arkansas Securities Act. 


Whenever any corporation organized under this subchapter shall 
have borrowed money from any federal agency, the obligations issued to 
secure the payment of such money shall be exempt from the provisions 
of the Arkansas Securities Act, § 23-42-101 et seq. The provisions of the 
Arkansas Securities Act, § 23-42-101 et seq., shall not apply to the 
issuance of membership certificates by any corporation organized under 
this subchapter. 
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History. Acts 1937, No. 342, § 32; 
Pope’s Dig., § 2346; A.S.A. 1947, § 77- 
1132; Acts 1999, No. 1556, § 17. 


23-18-331. Service in incorporated areas. 


(a)(1) The inclusion by incorporation, annexation, or otherwise of 
any portion of a rural area assigned to corporations within the limits of 
an incorporated or unincorporated city, town, or village, regardless of its 
population, shall not in any respect impair or affect the rights of the 
corporations under their certificates of convenience and necessity to 
continue and extend electric service in the included areas. 

(2) Notwithstanding any other provisions of law, the corporations 
shall be entitled to continue and extend service therein under the same 
terms and conditions as those contained in the franchise or indetermi- 
nate permit of any other supplier of electric service in the city, town, or 
village the same as though it were a party to the franchise or 
indeterminate permit. 

(b)(1) A corporation which serves an area within the limits of any 
municipality under the terms of this subchapter shall as to that area be 
subject in all respects to the jurisdiction of the Arkansas Public Service 
Commission to the same extent and in the same manner as it is subject 
to such jurisdiction in areas outside the limits of municipalities. 

(2) Any such city, town, or village shall have the same authority to 
impose taxes, charges, or fees in respect to the business of a corporation 
conducted within the corporate limits of such city, town, or village as it 
has in respect to business conducted by other suppliers of electric 
service. 

(c) Nothing in this section shall in any manner restrict or impair the 
right of any municipality to acquire, construct, expand, maintain, or 
operate any electric generation, transmission, or distribution facilities 
within the corporate limits of the city, town, or village in Arkansas as 
such limits may now exist or as such limits may exist upon the 
extension or expansion of the city limits of the city, town, or village. 


History. Acts 1937, No. 342, § 31; 
Pope’s Dig., § 2345; Acts 1955, No. 85, 
§§ 2, 3; 1957, No. 108, § 2; 1967, No. 234, 
§ 6; A.S.A. 1947, § 77-1131; Acts 1999, 
No. 1556, § 18. 

Publisher’s Notes. Acts 1957, No. 103, 
§ 4, provided that nothing in that act 
would be construed to prohibit or prevent 
a rural electric cooperative corporation 
and another supplier of electric service 


from entering into and carrying out a 
voluntary agreement for the exchange of 
facilities. 

Cross References. Agreements be- 
tween cooperatives and other electric sup- 
pliers, § 23-18-102. 

Other suppliers prohibited from fur- 
nishing electricity in areas served by co- 
operatives, § 23-18-101. 


CASE NOTES 


In General. 

For discussion of purpose and constitu- 
tionality of former provision allowing com- 
mission to provide compensation for an- 


nexed territory, see Woodruff Electric 
Cooperative Corp. v. Arkansas Pub. Serv. 
Comm'n, 234 Ark. 118, 351 S.W.2d 136 
(1961). 
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Cited: Department of Pub. Utils. v. 
McConnell, 198 Ark. 502, 130 S.W.2d 9 
(1939); State ex rel. Attorney Gen. v. 
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23-18-402 


Betts, 211 Ark. 591, 201 S.W.2d 590 
(1947). 


SUBCHAPTER 4 — WaTERPOWER COMPANIES 


SECTION. 

23-18-401. Waterpower a part of public 
domain. 

Erection of dams to develop 
electric power. 

Application for permit to use 
power — Compensation. 

Limitation on time to begin 
work — Time allowed to 
coincide with federal li- 
censes. 

Damages for land taken — As- 
sessment by court. 


23-18-402. 
23-18-403. 


23-18-404. 


23-18-405. 


Effective Dates. Acts 1929, No. 246, 
§ 2: approved Mar. 27, 1929. Emergency 
clause provided: “Immediate construction 
of hydroelectric dams in the State of Ar- 
kansas being necessary for the preserva- 


SECTION. 

23-18-406. Eminent domain generally. 

23-18-407. Eminent domain — Railroad 
in connection with use or 
construction of dam. 

23-18-408. Power for public use — Sale to 
private parties. 

23-18-409. Terms and conditions for use 
of power — Rental — Ex- 
ception. 

23-18-410. Tax on power used exclusively 
for taker’s purposes. 


tion of the public peace, health and safety, 
an emergency is declared to exist and this 
act shall be in force and effect immedi- 
ately after its passage.” 


23-18-401. Waterpower a part of public domain. 


All waterpower in this state suitable for the purpose of producing 
power for all lawful purposes is, and is declared to be, inherent in and 
a part of the public domain. It shall vest in and be for the use of the 
State of Arkansas and the people thereof for its and their use and 
benefit. 


History. Acts 1927, No. 121, § 1; Pope’s 
Dig., § 14473; A.S.A. 1947, § 73-2001. 


23-18-402. Erection of dams to develop electric power. 


(a) Any person or corporation organized under the laws of this state 
for the purpose of producing power for any lawful purpose, who or 
which has procured a charter from this state for the development and 
operation of electric power plants from waterpower and owns a natural, 
practical dam site, or has secured from the United States a license, 
permit, or authority to erect a dam upon land or a dam site owned by 
the United States, shall have the right to evect a dam across any 
navigable or nonnavigable river in this state at that point for the 
purpose of developing electric power. 

(b) When the person or company is ready to begin the construction of 
his or her or its dam, it shall file a survey with the Secretary of State 
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and with the county clerk of the counties in which the lands pertaining 
to the waterpower are situated. This survey shall show the location of 
his or her or its principal power dam site, or the stream above the power 
dam and the lands necessary for the development of the waterpower, 
with an estimate and the engineer’s report of the cost of his or her or its 
dam, spillways, power plant, and all machinery to be used in generating 
the power, to be verified later by report of actual cost of construction. 

(c) Any person or corporation owning or controlling any dam as 
provided in this subchapter may be required, in the discretion of the 
Arkansas Public Service Commission, to construct and keep open a 
chute over the dam or construction sufficient for the passage of fish 
either ascending or descending the river or watercourse. 


History. Acts 1927, No. 121, §§ 2-4; 
Pope’s Dig., §§ 14474-14476; A.S.A. 1947, 
§§ 73-2002 — 73-2004. 


23-18-403. Application for permit to use power — Compensa- 
tion. 


(a) When a person or corporation is ready to proceed with the 
construction of his or her or its dam, he or she or it shall present to the 
Arkansas Public Service Commission his or her or its application for a 
permit to use the power. 

(b) Upon a hearing of the application, the commission may grant to 
the person or corporation a permit to erect the dam and use the power, 
and the commission shall fix a minimum and maximum compensation 
per horsepower to be received by the corporation for the use of the 
power so generated. 


History. Acts 1927, No. 121, § 4; Pope’s 
Dig., § 14476; A.S.A. 1947, § 73-2004. 


CASE NOTES 


Mandamus. Co. v. Donaghey, 106 Ark. 48, 152 S.W. 
Mandamus will not lie to compel state 1012 (1912) (decision under prior law). 
board to grant franchise. Ouachita Power 


23-18-404. Limitation on time to begin work — Time allowed to 
coincide with federal licenses. 


(a) All charters and permits granted under this subchapter shall be 
void unless construction has begun within four (4) years from the date 
of the permit and has been completed within four (4) years from the 
date of commencement of construction. 

(b) Whenever the Federal Energy Regulatory Commission grants a 
final license providing for the development of any waterpower or 
hydroelectric power project in this state, which license limits the time 
for commencing construction or for the completion of the project or any 
part thereof, the Arkansas Public Service Commission is authorized to 
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grant licenses, franchises, and permits with the same limitations as to 
time for the commencing, construction, or completion of any of the 
waterpower or hydroelectric power projects and to amend any grants, 
licenses, franchises, or permits that may have been previously granted 
or issued to any applicant by the Arkansas Public Service Commission 
so as to agree in the matter of time and condition with any federal 
licenses covering the same waterpower or hydroelectric project. 


History. Acts 1927, No. 121, § 17; 
Pope’s Dig., § 14489; A.S.A. 1947, § 73- 
2018. 


CASE NOTES 


Extension of Time. Attorney Gen. v. Railroad Comm’n, 109 
Commission was not authorized to ex- Ark. 100, 158 S.W. 1076 (1913) (decision 

tend time within which water power com- under prior law). 

pany could erect its dam. State ex rel. 


23-18-405. Damages for land taken — Assessment by court. 


In case any person or corporation building any dam shall not agree 
with the owners of any lands used for the purpose of the dam or flooded 
thereby, the court shall assess the damages for the land flooded or taken 
and also the consequential damages to any lands necessary to the use 
of the lands taken or flooded and owned by the parties whose lands are 
taken and flooded. 


History. Acts 1927, No. 121, § 7; Pope’s 
Dig., § 14479; A.S.A. 1947, § 73-2007. 


23-18-406. Eminent domain generally. 


(a) In order to enable the corporation to carry out the purpose of this 
section, §§ 23-18-401 — 23-18-405, and 23-18-408 — 23-18-410, the 
state’s power of eminent domain is conferred upon it, insofar as it is 
necessary to enable it to condemn land overflowed above its dam, and 
for spillways, dams, cofferdams, powerhouses, and substations, and to 
condemn lands for right-of-way for viaducts and for electric transmis- 
sion of power generated to points of its utilization. 

(b)(1) In all cases where the corporation fails to obtain by agreement 
with the owner of the property the right to overflow or use such lands 
or the right-of-way for viaducts and electric transmission lines, it may 
apply by petition to the circuit court in the counties in which the 
property is situated to have the damages for the overflowed lands or 
rights-of-way assessed, giving the owner of the property at least ten (10) 
days’ notice in writing of the time and place where the petition will be 
heard. 

(2) If the owner of the property is a nonresident of the state, the 
notice shall be given by publication as provided in civil cases. 
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(3) In case proceedings are had against infants or persons of unsound 
mind, it shall be the duty of the court to appoint a guardian ad litem, 
who shall represent their interest for all purposes. 

(4) The petition as nearly as may be shall describe the lands to be 
overflowed or taken for right-of-way for viaducts and electric transmis- 
sion lines and shall be sworn to. 

(c) It shall be the duty of the court to impanel a jury of twelve (12) 
persons, as in other civil cases, to ascertain the amount of compensation 
which the corporation shall pay, and the matter shall proceed and be 
determined as other civil cases. 

(d) In all cases where damages have been assessed, it shall be the 
duty of the corporation to deposit with the clerk of the court or to pay to 
the owners the amount so assessed and to pay such costs as may be 
adjudged against it within thirty (30) days after the assessment, 
whereupon it shall be lawful for the corporation to enter upon the lands 
and proceed with the work of developing the waterpower. 

(e) Where the determination of questions in controversy in the 
proceeding is likely to retard the progress of the work, the court or the 
judge in vacation shall designate an amount of money to be deposited by 
the corporation, subject to the order of the court, and for the purpose of 
making the compensation when the amount thereof has been assessed, 
as provided in this section, and the judge shall designate the place of 
the deposit. Whenever the deposit shall be made, it shall be lawful for 
the corporation to enter upon the lands and to proceed with its work 
prior to the assessment and payment of damages for the use thereof. 

(f) In all cases where the corporation fails to pay or deposit the 
amount of damages assessed as provided in this section within thirty 
(30) days after such demand, it shall forfeit all rights in the premises. 


History. Acts 1927, No. 121, §§ 9-16; 
Pope’s Dig., §§ 14481-14488; A.S.A. 1947, 
§§ 73-2009 — 73-2016. 


23-18-407. Eminent domain — Railroad in connection with use 
or construction of dam. 


(a) Where it becomes expedient or necessary to acquire a right-of- 
way for the purpose of constructing a railroad for use in connection with 
or to facilitate the construction of the dam, every company authorized 
to construct hydroelectric dams in the State of Arkansas shall have the 
power to enter upon, condemn, and appropriate the lands, rights-of- 
way, easements, and property of persons, firms, or corporations. 

(b) The method or manner of making its survey, laying out its 
right-of-way, and acquiring its right-of-way, either by contract or 
condemnation, shall be the same as now provided by law in case of the 
exercise of the right of eminent domain by telegraph, telephone, and 
railroad companies. 

(c) It shall be subject to the same duties and liabilities and shall have 
the same rights as prescribed by law with reference to railroads. 
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(d) This section shall not be so construed as to authorize the 
condemnation of public streets or highways. 


History. Acts 1929, No. 246, § 1; Pope’s Publisher’s Notes. Acts 1929, No. 246, 
Dig., § 5060; A.S.A. 1947, § 73-2017. § 1, is also codified as § 18-15-510. 


23-18-408. Power for public use — Sale to private parties. 


(a) The power shall be for public use and shall be sold to private 
parties desiring it in the order of their application and upon equal 
terms. 

(b) The power shall be furnished by the person or corporation or its 
principal powerhouse or central station. 

(c) The power may be applied directly by water or through the 
instrumentality of electricity or such other agencies as the person or 
corporation may elect. 


History. Acts 1927, No. 121, § 5; Pope’s 
Dig., § 14477; A.S.A. 1947, § 73-2005. 


23-18-409. Terms and conditions for use of power — Rental — 
Exception. 


The Arkansas Public Service Commission shall grant to any person or 
corporation the right to take and use such power described in this 
subchapter under the condition that every person or corporation taking 
and using the power shall pay an annual rental into the State Treasury 
for the benefit and use of the General Revenue Fund Account of the 
State Apportionment Fund. This annual rental shall be equal to the 
rental charged by the Federal Energy Regulatory Commission on such 
horsepower under its regulations in force at the time the permit is 
granted by the state. However, if the waterpower is taxable by the 
federal government under license granted by the Federal Energy 
Regulatory Commission, no further rental shall be assessed by the 
Arkansas Public Service Commission. 


History. Acts 1927, No. 121,§ 8; Pope’s 
Dig., § 14480; A.S.A. 1947, § 73-2008. 


23-18-410. Tax on power used exclusively for taker’s purposes. 


If any person or corporation taking or using the power shall elect to 
use the power exclusively for its own use in manufacturing or other 
purposes named in this subchapter, the Arkansas Public Service 
Commission shall assess the tax for taking and using the power on the 
basis of power so taken and used, with the power to be charged for as if 
it had been sold to private consumers. 


History. Acts 1927, No. 121, § 6; Pope’s 
Dig., § 14478; A.S.A. 1947, § 73-2006. 
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SuBcHAPTER 5 — Utmry Faciutry ENVIRONMENTAL AND ECONOMIC 
PROTECTION ACT 


SECTION. 


23-18-501. 
23-18-502. 


23-18-503. 


23-18-504. 
23-18-505. 


23-18-506. 


23-18-507. 
23-18-508. 


23-18-509. 
23-18-510. 


23-18-511. 
23-18-512. 


23-18-5183. 


Title. 

Legislative findings — Intent 
— Purpose. 

Definitions. 

Exemptions — Waiver. 

Arkansas Water and Air Pol- 
lution Control Act unaf- 
fected by subchapter. 

Arkansas Department of En- 
vironmental Quality’s and 
Arkansas Pollution Con- 
trol and Ecology Commis- 
sion’s jurisdiction unaf- 
fected by subchapter. 

Authority of commission — 
Legislative intent. 

Rules and regulations. 

Employees of commission. 

Certificate of environmental 
compatibility and public 
need — Requirement — 
Exceptions. 

Application for certificate — 
Contents generally. 

Application for certificate — 
Filing fees. 

Application for certificate — 
Service or notice of appli- 
cation. 


SECTION. 
23-18-514. 


23-18-515. 
23-18-516. 


23-18-517. 
23-18-518. 
23-18-519. 
23-18-520. 
23-18-521. 
23-18-522. 
23-18-523. 
23-18-524. 
23-18-525. 
23-18-526. 
23-18-527. 
23-18-528. 
23-18-529. 
23-18-530. 


23-18-531, 


Application for certificate — 
Commentary by _ state 
agencies — Deficiency let- 
ters. 

Amendment of certificates. 

Hearing on application or 
amendment. 

Parties to certification pro- 
ceedings. 

Conduct of hearing. 

Decision of commission 
Modifications of applica- 
tion. 

Findings of fact required. 

Issuance of certificate — Ef- 
fect. 

Compliance with certificate 
required. 

Transfer of certificates. 

Rehearing — Judicial review. 

Jurisdiction of courts. 

Powers of local governments 
and state agencies. 

Cooperation of state agencies. 

Eminent domain. 

Forecasts of loading and re- 
sources — Reports. 

Treatment of major utility fa- 
cility generating plant. 

23-18-532. [Repealed.] 


Effective Dates. Acts 2001, No. 324, 
§§ 8, 10: effective Oct. 1, 2003, by their 
own terms. 

Acts 2001, No. 324, § 20: Feb. 20, 2001. 
Emergency clause provided: “It is hereby 
found and determined by the Eighty-third 
General Assembly that the timetable es- 
tablished by the Electric Consumer 
Choice Act of 1999 for its implementation 
does not offer enough time to properly 
implement the act; that this act modifies 
that timetable to provide for adequate 
time for the implementation; that some 
provisions of the Electric Consumer 
Choice Act of 1999 will go into effect prior 
to ninety-one (91) days after the adjourn- 
ment of this session; that this act is de- 
signed to postpone those implementation 
dates; and that unless this emergency 
clause is adopted, this act will not go into 
effect until after provisions of the Electric 


Consumer Choice Act are already effective 
which would result in confusion, if not 
chaos. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be- 
come effective on the date of its approval 
by the Governor. If the bill is neither 
approved nor vetoed by the Governor, it 
shall become effective on the expiration of 
the period of time during which the Gov- 
ernor may veto the bill. If the bill is vetoed 
by the Governor and the veto is overrid- 
den, it shall become effective on the date 
the last house overrides the veto.” 

Acts 20038, No. 204, § 19: Feb. 21, 2008. 
Emergency clause provided: “It is found 
and determined by the Eighty-fourth Gen- 
eral Assembly that certain provisions of 
the Electric Consumer Choice Act of 1999, 
as amended by Act 324 of 2001, for the 
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implementation of retail electric competi- 
tion may take effect prior to ninety-one 
(91) days after the adjournment of this 
session; that this act is intended to pre- 
vent such implementation; and that un- 
less this emergency clause is adopted, this 
act may not go into effect until further 
steps have been taken toward retail elec- 
tric competition, which the General As- 
sembly has found not to be in the public 
interest. The General Assembly further 
finds that uncertainty surrounding the 
implementation of the Electric Consumer 
Choice Act during the ninety (90) days 
following the adjournment of this session 
and uncertainty regarding the recovery of 
reasonable generation costs, could dis- 
courage electric utilities from acquiring 
additional generation resources; that re- 
tail electric customers will require such 
resources; and that this act, in Section 11 
and elsewhere, provides procedures to fa- 
cilitate the acquisition of these resources. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2007, No. 658, § 6: Mar. 28, 2007. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that in the imme- 
diate future the United States Secretary 
of Energy may designate portions of Ar- 
kansas as a national interest electric 
transmission corridor; that such a desig- 
nation could result in the federal preemp- 
tion of state law; and that this act is 
necessary to provide a means for the con- 
struction of transmission facilities that 
are less onerous than under federal law. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
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and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2011, No. 910, § 13: Apr. 1, 2011. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that recent deci- 
sions by the Arkansas Court of Appeals 
and the Arkansas Supreme Court have 
pointed out the need for the General As- 
sembly to clarify its intentions regarding 
the certification and authorization of the 
location, financing, construction, and op- 
eration of major utility facilities; and that 
this act is immediately necessary to pro- 
vide for the continued economic develop- 
ment of the state and the orderly and 
efficient development of essential energy 
resources. Therefore, an emergency is de- 
clared to exist and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (8) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 

Acts 2015, No. 1000, § 8: Apr. 2, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that a recent 
decision of the Arkansas Court of Appeals 
has interpreted Act 310 of 1981 in a man- 
ner that is inconsistent with the interpre- 
tation of the Arkansas Public Service 
Commission; that this inconsistency im- 
pairs public utilities in their recovery, 
through an interim rate surcharge, of all 
investments and expenses that are not 
already included in the public utilities’ 
currently effective rates and that were 
reasonably incurred by the public utilities 
as a direct result of legislative or admin- 
istrative rules, regulations, or require- 
ments relating to the protection of the 
public health, safety, or the environment; 
and that this act is immediately necessary 
to facilitate the timely recovery of invest- 
ments and expenses so that public utili- 
ties may provide services to consumers in 
this state in a timely, efficient, and cost- 
effective manner. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
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date of its approval by the Governor; (2) If veto the bill; or (3) If the bill is vetoed by 
the bill is neither approved nor vetoed by the Governor and the veto is overridden, 
the Governor, the expiration of the period _ the date the last house overrides the veto.” 
of time during which the Governor may 
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23-18-501. Title. 


This subchapter shall be known and may be cited as the “Utility 
Facility Environmental and Economic Protection Act”. 


History. Acts 1973, No. 164, § 1; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276. 


23-18-502. Legislative findings — Intent — Purpose. 


(a)(1) The General Assembly finds and declares that there is at 
present and will continue to be a growing need for electric and gas 
public utility services that will require the construction of major new 
facilities. 

(2) It is recognized that the facilities cannot be built without affect- 
ing in some way the physical environment in which the facilities are 
located and without the expenditure of massive amounts of capital. 

(3) It is also recognized that the future economic development of the 
state requires the ready availability of public utility energy resources to 
serve industrial, commercial, and residential customers. 

(b) The General Assembly further finds that it is essential to the 
public interest to minimize any adverse effect upon the environment 
and upon the quality of life of the people of the state that the new 
facilities might cause and to minimize the economic costs to the people 
of the state of obtaining reliable, clean, safe, and adequate energy 
supplies. 

(c)(1) The General Assembly further finds that laws and practices 
relating to the location, financing, construction, and operation of the 
utility facilities should provide for the protection of environmental 
values, encourage the development of alternative renewable and non- 
renewable energy technologies that are energy-efficient, and take into 
account the total cost to society of the facilities, including without 
limitation the cost of providing safe, reliable, and cost-effective energy 
resources. 

(2)(A) Without further clarification, present laws may result in 

undue costly delays in new construction, may encourage the devel- 

opment of energy technologies that are relatively inefficient, and may 
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increase costs, which will eventually be borne by the people of the 
state in the form of higher utility rates. 

(B) Interpretations of existing laws could threaten the ability of 
utilities to meet the needs of the people of the state for economical 
and reliable utility service, and thus, the existing laws require 
further clarification. 

(d) Furthermore, the General Assembly finds that there should be 
provided an adequate opportunity for individuals, groups interested in 
energy and resource conservation and the protection of the environ- 
ment, state and regional agencies, local governments, and other public 
bodies to participate in timely fashion in decisions regarding the 
location, financing, construction, and operation of major utility facili- 
ties. 

(e)(1) The General Assembly, therefore, declares that it is the pur- 
pose of this subchapter to provide an exclusive forum with primary and 
final jurisdiction, except as provided in §§ 23-18-505 and 23-18-506, for 
the expeditious resolution of all matters concerning the location, 
financing, construction, and operation of a major utility facility in a 
single proceeding to which access will be open to individuals, groups, 
state and regional agencies, local governments, and other public bodies 


to enable them to participate in these decisions. 

(2) The matters identified in subdivision (e)(1) of this section that 
were formerly under the jurisdiction of multiple state, regional, and 
local agencies are declared to be of statewide interest. 

(f) It is the intent of the General Assembly to provide for the 
expeditious and efficient review of the siting of major utility facilities. 


History. Acts 1973, No. 164, § 2; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.1; 
Acts 2011, No. 910, § 1. 

Amendments. The 2011 amendment 
added (a)(3); in (c)(1), substituted “provide 
for the protection of” for “be strengthened 
to protect” and inserted “including with- 
out limitation the cost of providing safe, 
reliable, and cost-effective energy re- 
sources”; inserted “Without further clari- 
fication” in (c)(2)(A); deleted “and prac- 
tices” following “laws” in (c)(2)(A) and 
(c)(2)(B); in (c)(2)(B), inserted “Interpreta- 


tions of” at the beginning and “and thus, 
the existing laws require further clarifica- 
tion” at the end; inserted “utility” near the 
end of (d); in (e)(1), substituted “an exclu- 
sive forum with primary and final juris- 
diction” for “a forum with exclusive and 
final jurisdiction” and substituted “a ma- 
jor utility facility” for “electric generating 
plants and electric and gas transmission 
lines and associated facilities”; substi- 
tuted “identified in subdivision (e)(1) of 
this section that were formerly” for “pres- 
ently” in (e)(2); and added (f). 


CASE NOTES 


ANALYSIS 


Purpose. 
Proceedings. 


Purpose. 

In enacting the Utility Facility Environ- 
mental and Economic Protection Act, the 
legislature’s intent focused on regulating 


public utilities’ construction of new facili- 
ties. Arkansas Charcoal Co. v. Arkansas 
Pub. Serv. Comm’n, 299 Ark. 359, 773 
S.W.2d 427 (1989). 


Proceedings. 

Arkansas Public Service Commission 
erred in granting a Certificate of Environ- 
mental Compatibility and Public Need to 
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a power company for the construction of a separate Needs Docket. Hempstead 
facility under the Utility Facility Environ- County Hunting Club, Inc. v. Arkansas 
mental and Economic Protection Act, Pub. Serv. Comm’n, 2010 Ark. 221, 384 
§ 23-18-501 et seq., where it erroneously S.W.3d 477 (2010). 

resolved the need for the facility in a 


23-18-503. Definitions. 


As used in this subchapter: 

(1) “Applicant” means the utility or other person making application 
to the Arkansas Public Service Commission for a certificate of environ- 
mental compatibility and public need; 

(2)(A) “Commence to construct” means any clearing of land, excava- 

tion, or other action that would adversely affect the natural environ- 

ment of the site or route of a major utility facility. 

(B) “Commence to construct” does not include: 

(i) Changes needed for temporary use of sites or routes for non- 
utility purposes; or 

(ii) Uses in securing survey or geological data, including necessary 
borings to ascertain foundation conditions; 

(3) “Commission” means the Arkansas Public Service Commission; 

(4) “Energy-efficient” means economical in the use of energy; 

(5) “Energy resource declaration-of-need proceeding” means a util- 
ity-specific proceeding conducted by the Arkansas Public Service Com- 
mission under §§ 23-18-106 and 23-18-107 and the rules and regula- 
tions adopted thereunder to determine the need for additional energy 
supply and transmission resources by a public utility; 

(6) “Major utility facility” means: 

(A) An electric generating plant and associated transportation and 
storage facilities for fuel and other facilities designed for or capable of 
operation at a capacity of fifty megawatts (560 MW) or more; 

(B) For the sole purpose of requiring an environmental impact 
statement under this subchapter, an electric transmission line and 
associated facilities including substations of: 

(i) A design voltage of one hundred kilovolts (100 kV) or more and 
extending a distance of more than ten (10) miles; or 

(ii) A design voltage of one hundred seventy kilovolts (170 kV) or 
more and extending a distance of more than one (1) mile; or 

(C) For the sole purpose of requiring an environmental impact 
statement under this subchapter, a gas transmission line and asso- 
ciated facilities designed for or capable of transporting gas at pres- 
sures in excess of one hundred twenty-five pounds per square inch 
(125 psi) and extending a distance of more than one (1) mile except 
gas pipelines devoted solely to the gathering of gas from gas wells 
constructed within the limits of any gas field as defined by the Oil and 
Gas Commission; 

(7) “Merchant generator” means a person or entity, including an 
affiliate of a public utility, engaged directly or indirectly through one (1) 
or more affiliates, that is in the business of owning or operating all or 
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part of a facility for generating electric energy and selling electric 
energy at wholesale; 

(8) “Merchant transmission provider” means a person or entity that 
owns or operates facilities used for the transmission of electric energy 
and whose rates or charges are not subject to the jurisdiction of the 
commission; 

(9) “Municipality” means any county or municipality within the 
state; 

(10) “National interest electric transmission corridor” means an area 
of the state found by the United States Secretary of Energy to be 
experiencing electric energy transmission capacity constraints or con- 
gestion and therefore designated as a national interest electric trans- 
mission corridor by the United States Secretary of Energy under the 
authority granted by section 1221(a) of the Energy Policy Act of 2005, 
Pub. L. No. 109-58; 

(11) “Nonrenewable energy technology” or “nonrenewable energy 
sources” means any technology or source of energy that depends upon 
the use of depletable fossil fuels such as oil, gas, and coal; 

(12) “Person” includes an individual, group, firm, partnership, cor- 
poration, cooperative association, municipality, government subdivi- 
sion, government agency, local government, or other organization; 

(13) “Public utility” or “utility” means a person engaged in the 
production, storage, distribution, sale, delivery, or furnishing of elec- 
tricity or gas, or both, to or for the public, as defined in § 23-1- 
101(9)(A)G) and (B), but does not include an exempt wholesale genera- 
tor as defined in § 23-1-101(5); 

(14) “Regional transmission organization” means an entity approved 
by the Federal Energy Regulatory Commission to plan and operate 
facilities for the transmission of electric energy within a designated 
region; and 

(15) “Renewable energy technology” means any technology or source 
of energy that is not depletable, including without limitation solar, 
wind, biomass conversion, hydroelectric, or geothermal. 


History. Acts 1973, No. 164, § 3; 1977, 
No. 866, § 1; 1979, No. 245, § 1; A.S.A. 
1947, § 73-276.2; Acts 1999, No. 1322, 
§/2:2007, No. 658, § 1; 2011; No. 910, 
$42) 

Amendments. The 2011 amendment 
inserted (2)(B) and present (5) and redes- 
ignated the remaining subdivisions ac- 


cordingly; substituted “(125 psi)” for “(125 
Ibs. psi)” in (6)(C); and, in (15), substituted 
“including without limitation” for “such 
as” and inserted “hydroelectric”. 

U.S. Code. Section 1221(a) of the En- 
ergy Policy Act of 2005, Pub. L. No. 109- 
58, referred to in subdivision (10), is com- 
piled as 16 U.S.C. § 824p. 
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CASE NOTES 


ANALYSIS 


Major Utility Facility. 
Public Utility. 


Major Utility Facility. 

Because this section defines the terms 
“public utility” and “utility” identically, 
the definition of “major utility facility” 
reads as “major [public] utility facility.” 
Arkansas Charcoal Co. v. Arkansas Pub. 
Serv. Comm’n, 299 Ark. 359, 773 S.W.2d 
427 (1989). 


Public Utility. 
A determinative characteristic of a pub- 
lic utility is that of service to, or readiness 


to serve, an indefinite public, or a portion 
of the public. Arkansas Charcoal Co. v. 
Arkansas Pub. Serv. Comm’n, 299 Ark. 
359, 773 S.W.2d 427 (1989). 

It is not the number of customers served 
which is determinative of public utility 
status, but rather whether a personal 
company holds itself out to serve all who 
wish to avail themselves of the service. 
Arkansas Charcoal Co. v. Arkansas Pub. 
Serv. Comm’n, 299 Ark. 359, 773 S.W.2d 
427 (1989). 

Cited: Hempstead County Hunting 
Club, Inc. v. Arkansas Pub. Serv. Comm'n, 
2009 Ark. App. 511, 324 S.W.3d 697 
(2009). 


23-18-504. Exemptions — Waiver. 


(a) This subchapter does not apply to a major utility facility: 

(1) For which, before July 24, 1973, an application for the approval of 
the major utility facility was made to any federal, state, regional, or 
local governmental agency that possesses the jurisdiction to consider 
the matters prescribed for finding and determination in § 23-18-519(a) 
and (b); 

(2) For which, before July 24, 1973, the Arkansas Public Service 
Commission issued a certificate of convenience and necessity or other- 
wise approved the construction of the major utility facility; 

(3) Over which an agency of the federal government has exclusive 
jurisdiction; 

(4) Amajority of which is owned by one (1) or more exempt wholesale 
generators as defined in § 23-1-101(5); or 

(5) That is a major utility facility for generating electric energy, if the 
majority of the major utility facility is owned by any person, including 
without limitation a public utility that will not recover the cost of the 
major utility facility in rates subject to regulation by the commission. 

(b)(1)(A) A person intending to construct a major utility facility 

excluded or exempted from this subchapter may elect to waive the 

exclusion or exemption by delivering notice of the waiver to the 
commission. 

(B) The filing of an application by a public utility under § 23-18- 
511 is not a notice of waiver or an election to waive an exclusion or 
exemption. 

(C) The responsibility for determining whether a proposed major 
utility facility is exempt from the requirements of this subchapter is 
within the primary and exclusive jurisdiction of the commission. 

(2) Upon the commission’s receipt of the notice of an election to waive 
the exclusion or exemption, this subchapter shall thereafter apply to 
each major utility facility identified in the notice. 
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(c) A public utility owning a minority interest in an exempt major 
utility facility shall not be entitled to recover its costs of ownership or 
operation in rates subject to the jurisdiction of the commission without 
first obtaining the right to own and operate a portion of the major utility 
facility under a certificate of public convenience and necessity under 


8§ 23-3-201 — 23-3-206. 


History. Acts 1973, No. 164, § 4; 1977, 
No. 866, § 1; A.\S.A. 1947, § 73-276.3; 
Acts 1999, No. 1322, § 3; 2011, No. 910, 
$3) 

Amendments. The 2011 amendment 
in (a)(1), inserted “major utility” preced- 
ing “facility” and substituted “that” for 


“which agency”; in (a)(2), inserted “major 
utility”; substituted “A majority of which 
is owned” for “That is owned” in (a)(4); 
rewrote (a)(5); substituted “a major utility 
facility” for “any utility facility” in 
(b)(1)(A); inserted (b)(1)(B) and (b)(1)(C); 
rewrote (b)(2); and added (c). 


23-18-505. Arkansas Water and Air Pollution Controi Act unaf- 
fected by subchapter. 


Nothing contained in this subchapter shall be deemed to amend the 
Arkansas Water and Air Pollution Control Act, §§ 8-4-101 — 8-4-106, 
8-4-201 — 8-4-229, and 8-4-301 — 8-4-3138. 


History. Acts 1973, No. 164, § 19; 
TOT eNO mOOO. Sl vA S.A} 194715 °73- 
276.18. 


23-18-506. Arkansas Department of Environmental Quality’s 
and Arkansas Pollution Control and Ecology Com- 
mission’s jurisdiction unaffected by subchapter. 


(a) This subchapter does not affect the: 

(1) Jurisdiction of the Arkansas Department of Environmental Qual- 
ity or the Arkansas Pollution Control and Ecology Commission with 
respect to water and air pollution control or other matters within the 
jurisdiction of the department or the Arkansas Pollution Control and 
Ecology Commission; and 

(2) Requirement that a person apply for and obtain a permit from the 
department as provided by the Arkansas Water and Air Pollution 
Control Act, §§ 8-4-101 — 8-4-106, 8-4-201 — 8-4-229, and 8-4-301 — 
8-4-3138. 

(b) This subchapter does not confer upon the Arkansas Public 
Service Commission any authority or jurisdiction conferred by law upon 
the department or the Arkansas Pollution Control and Ecology Com- 
mission. 

(c) Notwithstanding the exemption provisions of § 23-18-504, each 
major utility facility constructed in Arkansas is subject to the environ- 
mental rules and regulations of the state and federal regulatory bodies 
having jurisdiction over the air, water, and other environmental im- 
pacts associated with the major utility facility. 
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History. Acts 1973, No. 164, § 19; and Ecology Commission’s” in the section 
1977, No. 866, § 1; A.'S.A. 1947, § 73- heading; subdivided the section as (a) and 
276.18; Acts 1999, No. 1164, § 179; 2011, (b); inserted “or the Arkansas Pollution 
No. 910, § 4. Control and Ecology Commission” twice in 

Amendments. The 2011 amendment  (g)(1) and in (b); and added (c). 
inserted “and Arkansas Pollution Control 


23-18-507. Authority of commission — Legislative intent. 


(a) Nothing in this subchapter shall be deemed to confer upon the 
Arkansas Public Service Commission power or jurisdiction to regulate 
or supervise the rates, service, or securities of any person not otherwise 
subject to the Arkansas Public Service Commission’s jurisdiction. 

(b) The Arkansas Public Service Commission, in the discharge of its 
duties under this subchapter or any other act, is authorized to make 
joint investigations, hold joint hearings in or outside the state, and to 
issue joint or concurrent orders in conjunction or concurrence with any 
official or agency of any other state or of the United States, whether in 
the holding of such investigations or hearings or in the making of such 
orders the Arkansas Public Service Commission functions under agree- 
ments or compacts between states or under the concurrent power of 
states to regulate interstate commerce, or as an agency of the United 
States, or otherwise. 

(c) In the discharge of its duties under this subchapter, the Arkansas 
Public Service Commission is further authorized to negotiate and enter 
into agreements or compacts with agencies of other states, pursuant to 
any consent of the United States Congress, for cooperative efforts in 
certification, construction, financing, operation, and maintenance of 
major utility facilities in accord with the purposes of this subchapter 
and for the enforcement of the respective state laws regarding them. 

(d) The Arkansas Public Service Commission is deemed to be the 
agency of the State of Arkansas that shall be the member of any 
regional hearing authority or commission created by the terms of any 
compact between Arkansas and other states or between Arkansas and 
the United States otherwise concerning the implementation of this 
subchapter, except as may be provided by §§ 23-18-505 and 23-18-506. 

(e) It is the intent of the General Assembly to confer upon the 
Arkansas Public Service Commission, under this subchapter, broad 
rule-making authority adequate to enable it to comply with any 
requirements imposed by state or federal legislation dealing with the 
subject matter of this subchapter upon state-administered certification 
programs and to enable it to comply with any state or federal require- 
ments for facilitating the issuance of tax-exempt bonds should their 
issuance be authorized. 

(f)(1) Under §§ 23-18-106 and 23-18-107 and the rules and regula- 
tions adopted thereunder, the Arkansas Public Service Commission 
may determine the need for additional energy supply and transmission 
resources by public utilities in an energy resource declaration-of-need 
proceeding. 
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(2) A determination of need under subdivision (f)(1) of this section 
shall be deemed the basis for the need for the construction of a major 
utility facility to be sited and constructed under this subchapter. 


History. Acts 1973, No. 164, §§ 14, 18; Amendments. The 2011 amendment 
1977, No. 866, § 1; A.S.A. 1947, §§ 73- added (f). 
276.13, 73-276.17; Acts 2011, No. 910, § 5. 


23-18-508. Rules and regulations. 


The Arkansas Public Service Commission shall have and is granted 
the power and authority to make and amend from time to time after 
reasonable notice and hearing reasonable rules and regulations estab- 
lishing exemptions from some or all of the requirements of this 
subchapter for the construction, reconstruction, or expansion of any 
major utility facility which is unlikely to have major adverse environ- 
mental or economic impact by reason of length, size, location, available 
space, or right-of-way on or adjacent to existing utility facilities and 
similar reasons. 


History. Acts 1973, No. 164, § 4; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.3. 


23-18-509. Employees of commission. 


The Arkansas Public Service Commission is empowered to employ 
additional consultants to assist it as it deems necessary for an adequate 
appraisal of the applications for certificates of environmental compat- 
ibility and public need. 


History. Acts 1973, No. 164, § 17; 
1977, No. 866, § 1; A.'S.A. 1947, § 73- 
276.16. 


23-18-510. Certificate of environmental compatibility and pub- 
lic need — Requirement — Exceptions. 


(a)(1) Except for persons exempted as provided in subsection (c) of 
this section and § 23-18-504(a) and § 23-18-508, a person shall not 
begin construction of a major utility facility in the state without first 
obtaining a certificate of environmental compatibility and public need 
for the major utility facility from the Arkansas Public Service Commis- 
sion. 

(2) The replacement or expansion of an existing transmission facility 
with a similar facility in substantially the same location or the 
rebuilding, upgrading, modernizing, or reconstruction for the purposes 
of increasing capacity shall not constitute construction of a major utility 
facility if no increase in width of right-of-way is required. 

(b) An entity, including without limitation a person, public utility, 
utility, regional transmission organization, municipality, merchant 
transmission provider, merchant generator, or other entity, whether 
regulated or not by the commission, shall not begin construction of an 
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electric transmission line and associated facilities, as described in 
§ 23-18-503(6)(B), within a national interest electric transmission 
corridor without first obtaining a certificate of environmental compat- 
ibility and public need for the facility from the commission. 

(c) This subchapter does not require a certificate of environmental 
compatibility and public need or an amendment of such a certificate for: 

(1) Reconstruction, alteration, or relocation of a major utility facility 
that must be reconstructed, altered, or relocated because of the require- 
ments of a federal, state, or county governmental body or agency for 
purposes of highway transportation, public safety, or air and water 
quality; or 

(2) An electric transmission line and associated facilities including 
substations of a design voltage of one hundred kilovolts (100 kV) or 
more to be constructed or operated by a municipal electric utility 
system that is located within the territorial limits of the municipal 
electric utility system. 

(d) An entity granted a certificate of environmental compatibility 
and public need pursuant to subsection (b) of this section shall have the 
right of eminent domain as provided by Arkansas law for the limited 
purpose of constructing the certificated electric transmission line and 
associated facilities, as described in § 23-18-503(6)(B), to the extent 
that the facility is located within a national interest electric transmis- 
sion corridor. 


History. Acts 1973, No. 164, § 4; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.3; 
Acts 2007, No. 658, § 2; 2013, No. 1133, 


Amendments. The 2013 amendment 
rewrote the section. 


§ 4. 
CASE NOTES 
ANALYSIS Private Entities. 
The construction of a private pipeline 
Applicability. required no certificate of environmental 


Private Entities. 


Applicability. 

The legislature intended the Utility Fa- 
cility Environmental and Economic Pro- 
tection Act to apply only to public utilities. 
Arkansas Charcoal Co. v. Arkansas Pub. 
Serv. Comm’n, 299 Ark. 359, 773 S.W.2d 
427 (1989). 


compatibility and public need, as it was 
not a major public utility facility. Arkan- 
sas Charcoal Co. v. Arkansas Pub. Serv. 
Comm'n, 299 Ark. 359, 773 S.W.2d 427 
(1989). 


23-18-511. Application for certificate — Contents generally. 


An applicant for a certificate shall file with the Arkansas Public 
Service Commission a verified application in the form required by the 
commission and containing the following information: 

(1) A general description of the location and type of the major utility 


facility proposed to be built; 
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(2) A general description of any reasonable alternate location or 
locations considered for the proposed facility; 

(3) A statement of the need and reasons for construction of the 
facility, including, if applicable, a reference to any prior commission 
action in an energy resource declaration-of-need proceeding determin- 
ing the need for additional energy supply or transmission resources by 
the public utility; 

(4) Astatement of the estimated costs of the major utility facility and 
the proposed method of financing the construction of the major utility 
facility; 

(5)(A) A general description of any reasonable alternate methods of 

financing the construction of the major utility facility and a descrip- 

tion of the comparative merits and detriments of each alternate 
financing method considered. 

(B) If at the time of filing of the application the federal income tax 
laws and the state laws would permit the issuance of tax-exempt 
bonds to finance the construction of the proposed major utility facility 
for the applicant by a state financing agency, the application shall 
also include a discussion of the merits and detriments of financing the 
major utility facility with the bonds; 

(6) An analysis of the projected economic or financial impact on the 
applicant and the local community in which the major utility facility is 
to be located as a result of the construction and the operation of the 
proposed major utility facility; 

(7) An analysis of the estimated effects on energy costs to the 
consumer as a result of the construction and operation of the proposed 
major utility facility; 

(8)(A) An exhibit containing an environmental impact statement 

that fully develops the six (6) factors listed in subdivision (8)(B) of 

this section, treating in reasonable detail such considerations, if 
applicable, as: 

(i) The proposed major utility facility’s direct and indirect effect on 
the following in the area in which the major utility facility is to be 
located: 

(a) The ecology of the land, air, and water environment; 

(b) Established park and recreational areas; and 

(c) Any sites of natural, historic, and scenic values and resources of 
the area in which the major utility facility is to be located; and 

(ii) Any other relevant environmental effects. 

(B) The environmental impact statement shall state: 

(i) The environmental impact of the proposed action; 

(ii) Any adverse environmental effects that cannot be avoided; 

(iii) A description of the comparative merits and detriments of 
each alternate location considered for the major utility facility; 

(iv) For generating plants, the energy production process consid- 
ered; 

(v) A statement of the reasons why the proposed location and 
production process were selected for the major utility facility; and 
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(vi) Any irreversible and irretrievable commitments of resources 
that would be involved in the proposed action should it be imple- 


mented; 


(9) The interstate benefits expected to be achieved by the proposed 
construction or modification of an electric transmission line and asso- 
ciated facilities, as described in § 23-18-503(6)(B), that is located 
within a national interest electric transmission corridor; and 

(10) Such other information of an environmental or economic nature 
as the applicant may consider relevant or as the commission may by 


regulation or order require. 


History. Acts 1973, No. 164, § 5; 1977, 
No. 866,, $91; A.SIA. 1947-8 73-276.4: 
Acts 1999, No. 1556, § 9; 2001, No. 324, 
§$.57, 8392003, No.-204) $$ 412.015:22007, 
No. 658, § 3; 2009, No. 164, § 7; 2011, No. 
910, § 6; 2013, No. 1133, § 5. 

Publisher’s Notes. Acts 2001, No. 324, 
§ 7, repealed the amendment by Acts 
1999, No. 1556 that was to become effec- 
tive January 1, 2002. The 1999 amend- 
ment would have added exceptions in (3), 
(4), (5)(A) and (7), and inserted a new 
subdivision. 

Acts 2003, No. 204, §§ 12 and 13, re- 
pealed the amendment by Acts 2001, No. 
324, § 8, that was to become effective 
October 1, 2003. The 2001 amendment 
would have added exceptions in (3), (4), 
(5)(A) and (7); and inserted a new subdi- 
vision which read: “In the case of a major 
utility facility as defined by § 23-18- 
503(5)(B), the effect of the proposed facil- 


ity on competition for the sale of electric 
generation in the state or region.” 

Acts 2003, No. 204, § 16, provided: 
“Nothing in this act shall alter or diminish 
the Arkansas Public Service Commis- 
sion’s authority under otherwise appli- 
cable law.” 

Amendments. The 2011 amendment 
inserted “major utility” preceding “facil- 
ity” throughout the section; inserted “in- 
cluding ... by the public utility” in (3); 
inserted “the following in the area in 
which the major utility facility is to be 
located” in (8)(A)(i); inserted “considered 
for the major utility facility” in (8)(B)(iii); 
and, in (9), substituted “an electric trans- 
mission line and associated facilities” for 
“a major electric transmission facility” 
and substituted “§ 23-18-503(6)(B)” for “§ 
23-18-503(5)(B)”. 

The 2013 amendment substituted “six 
(6)” for “four (4)” in (8)(A). 


CASE NOTES 


Proceedings. 

There was a lack of substantial evidence 
supporting the Arkansas Public Service 
Commission’s determination that there 
was a basis of the need for an ultra- 
supercritical, pulverized coal-fired plant 
where the environmental impact state- 
ment failed to sufficiently address alter- 
natives in reasonable detail, evidence of 
alternative locations, alternative energy 


production processes, alternative fuels, or 
carbon dioxide emissions was lacking, and 
evidence upon which the Commission 
could have made findings on the nature of 
the probable economic impact of the facil- 
ity was lacking. Hempstead County Hunt- 
ing Club, Inc. v. Arkansas Pub. Serv. 
Comm’n, 2010 Ark. 221, 384 S.W.3d 477 
(2010). 


23-18-512. Application for certificate — Filing fees. 


An initial filing fee of five hundred dollars ($500) shall accompany 
each application for a certificate of environmental compatibility and 


public need. 


History. Acts 1973, No. 164, § 5; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.4. 
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23-18-513. Application for certificate — Service or notice of 
application. 


(a) Each application for a certificate of environmental compatibility 
and public need shall be accompanied by proof of service of a copy of the 
application on: 

(1) The mayor of each municipality: 

(2) The county judge; 

(3) The chair of the county planning board, if any; 

(4) Any head of a governmental agency charged with the duty of 
protecting the environment or of planning land use, upon which the 
Arkansas Public Service Commission has by regulation or order di- 
rected that service be made, in the area in which any portion of such 
facility is to be located, both as primarily and as alternatively proposed; 

(5) Each member of the General Assembly in whose district the 
facility or any alternative location listed in the application is to be 
located; 

(6) The office of the Governor; and 

(7) The director or other administrative head of the following state 
agencies or departments: 

(A) Arkansas Department of Environmental Quality; 

(B) Department of Health; 

(C) Arkansas Economic Development Commission; 

(D) Arkansas State Highway and Transportation Department; 

(FE) Arkansas State Game and Fish Commission; 

(F) Arkansas Natural Heritage Commission; 

(G) Any state agency which may have the authority to assist in 
financing the applicant’s facility; 

(H) Any other state agency or department which manages or has 
jurisdiction over state-owned lands on which all or part of the 
proposed utility facility is to be or may be located; 

(I) Department of Finance and Administration; 

(J) State Energy Conservation and Policy Office [abolished]; 

(K) Attorney General; and 

(L) Any other state agency or department designated by Arkansas 
Public Service Commission regulation or order; and 
(8) Proof that a copy of the application has been made available for 

public inspection at ail public libraries in each county in which the 
proposed utility facility is to be or may be located. 

(b) The copy of the application shall be accompanied by a notice 
specifying the date on or about which the application is to be filed and 
a notice that interventions or limited appearances must be filed with 
the Arkansas Public Service Commission within thirty (30) days after 
the date set forth as the date of filing, unless good cause is shown 
pursuant to § 23-18-5177. 

(c)(1) Each application shall also be accompanied by proof that 
written notice specifying the date on or about which the application is 
to be filed and the date that interventions or limited appearances must 
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be filed with the Arkansas Public Service Commission, unless good 
cause is shown pursuant to § 23-18-517, has been sent by certified mail 
to each owner of real property on the proposed route selected by the 
utility on which a major utility facility is to be located or constructed. 

(2) The written notice required by this subsection shall be directed to 
the address of the owner of the real property as it appears on the 
records in the office of the county sheriff or county tax assessor for the 
mailing of statements for taxes as provided in § 26-35-7085. 

(d)(1) Each application shall also be accompanied by proof that 
public notice of the application was given to persons residing in 
municipalities and counties entitled to receive notice under subsection 
(a) of this section by the publication in a newspaper having substantial 
circulation in the municipalities or counties of: 

(A) Asummary of the application; 

(B) A statement of the date on or about which it is to be filed; and 

(C) A statement that intervention or limited appearances shall be 
filed with the Arkansas Public Service Commission within thirty (30) 
days after the date stated in the notice, unless good cause is shown 
under § 23-18-517. 

(2)(A) For purposes of this subsection, an environmental impact 

statement submitted as an exhibit to the application need not be 

summarized, but the published notice shall include a statement that 
the impact statements are on file at the office of the Arkansas Public 

Service Commission and available for public inspection or are avail- 

able electronically on the Arkansas Public Service Commission’s 

website. 

(B) The applicant shall also cause copies of the environmental 
impact statement to be furnished to at least one (1) of its local offices, 
if any, in the counties in which any portion of the major utility 
facilities are to be located, both as primarily or as alternatively 
proposed, to be there available for public inspection. 

(C) The published notice shall contain a statement of the location 
of the local offices described in subdivision (d)(2)(B) of this section and 
the times the impact statements will be available for public inspec- 
tion. 

(e) Inadvertent failure of service on or notice to any of the munici- 
palities, counties, governmental agencies, or persons identified in 
subsections (a) and (c) of this section may be cured pursuant to orders 
of the Arkansas Public Service Commission designed to afford such 
persons adequate notice to enable their effective participation in the 
proceedings. 

(f) In addition, after filing, the Arkansas Public Service Commission 
may require the applicant to serve notice of the application or copies 
thereof, or both, upon such other persons and file proof thereof, as the 
Arkansas Public Service Commission may deem appropriate. 

(g) Where any personal service or notice is required in this section, 
the service may be made by any officer authorized by law to serve 
process, by personal delivery, or by certified mail. 


709 


History. Acts 1973, No. 164, § 5; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.4; 
Acts 1997, No. 540, § 88; 1999, No. 1164, 
§ 180; 1999, No. 1351, § 1; 2011, No. 910, 
Ee 

A.C.R.C. Notes. The State Energy Con- 
servation and Policy Office referred to in 
this section was abolished by Acts 1979, 
No. 255 and the powers, duties & func- 
tions transferred to the Arkansas Dept. of 
Energy; and Acts 1981, No. 7 abolished 
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the Dept. of Energy and transferred its 
assets to the Arkansas Energy Office, 
which is within the Arkansas Economic 
Development Commission. 

Amendments. The 2011 amendment 
added “or are available electronically on 
the commission’s website” at the end of 
(d)(2)(A); inserted “major utility” in 
(d)(2)(B); and inserted “described in sub- 
division (d)(2)(B) of this section” in 
(d)(2)(C). 


23-18-514. Application for certificate — Commentary by state 
agencies — Deficiency letters. 


(a)(1) Promptly after the filing of an application for a certificate of 
environmental compatibility and public need, the staff of the Arkansas 
Public Service Commission shall invite comments from all state agen- 
cies entitled to service under § 23-18-513 as to the adequacy of 
applicant’s statements. 

(2) The invitation to comment shall advise the state agencies that 
comments must be received within sixty (60) days of the date of mailing 
or delivery thereof, unless an agency requests for cause a longer period 
for consideration. 

(b)(1) Upon review of the comments, if any, if the staff shall deter- 
mine that the applicant failed to include or adequately develop any 
relevant environmental or economic aspect of the facility, it shall issue 
a deficiency letter pointing out in detail all such specific deficiencies in 
the statements. 

(2) The deficiency letter shall be prepared and served upon the 
applicant as promptly as possible and in no event later than twenty (20) 
days before the date set for the public hearing. 

(3) The applicant shall promptly respond to any deficiency letter, and 
the public hearing shall be deferred unless the applicant has responded 
prior thereto to any deficiency letter. 


History. Acts 1973, No. 164, § 5; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.4. 


23-18-515. Amendment of certificates. 


(a) Upon application by an applicant, a certificate issued under this 
subchapter may be amended as provided in this section or in accordance 
with such simplified procedures as the Arkansas Public Service Com- 
mission may establish by reasonable rules and regulations. 

(b) An application for an amendment of a certificate shall be in such 
form and contain such information as the commission shall prescribe. 

(c)(1) Notice of such an application shall be given as set forth in 
§ 23-18-513(a)-(c). 

(2) Any party which files an application for an amendment of a 
certificate shall serve copies thereof on each party to the original 
proceedings. 
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History. Acts 1973, No. 164, §§ 4-6; 
1977, No. 866, § 1; A.S.A. 1947, §§ 73- 
276.3 — 73-276.5. 


23-18-516. Hearing on application or amendment. 


(a)(1) Upon receipt of an application complying with §$ 23-18-511 — 
23-18-514, the Arkansas Public Service Commission shall promptly fix 
a date for the commencement of a public hearing thereon, which date 
shall be not fewer than forty (40) days nor more than one hundred 
eighty (180) days after the receipt of the application, and shall conclude 
the proceedings as expeditiously as practicable. 

(2) The testimony presented at such hearing may be presented in 
writing or orally, provided that the commission may make rules 
designed to exclude repetitive, redundant, or irrelevant testimony. 

(b)(1) On an application for an amendment of a certificate, the 
commission shall hold a hearing in the same manner as a hearing is 
held on an application for a certificate if the commission affirmatively 
finds from the application, within thirty (30) days from the date of 
filing, that the proposed change in the facility would result in any 
material increase in any environmental or economic impact of the 
facility or that a substantial change will occur in the location of all or a 
portion of the facility other than as provided in the alternates set forth 
in the original application. 

(2) If the commission does not make such a finding by order within 
thirty (30) days after filing the application for amendment, the amend- 
ment shall become effective and the certificate shall be deemed to be 
amended as requested. 


History. Acts 1973, No. 164, § 6; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.5; 
Acts 2007, No. 658, § 4. 


23-18-517. Parties to certification proceedings. 


(a) The parties to a certification proceeding shall include: 

(1) The applicant; 

(2) Each municipality, county, and government agency or depart- 
ment or other person entitled to receive service of a copy of the 
application under § 23-18-513(a) if it has filed with the Arkansas 
Public Service Commission a notice of intervention as a party within 
thirty (30) days after service; or 

(3) A person residing in a municipality or county that is entitled to 
receive service of a copy of the application under § 23-18-513(a) or any 
domestic nonprofit corporation formed in whole or in part to promote 
conservation or natural beauty, to promote energy conservation, to 
protect the environment, personal health, or other biological values, to 
represent commercial and industrial groups, or to promote the orderly 
development of the areas in which the facility is to be located if the: 
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(A) Person or organization has an interest that may be directly 
affected by the commission’s action; 

(B) Interest is not adequately represented by other parties; and 

(C) Person or corporation has petitioned the commission for leave 
to intervene as a party within thirty (30) days after the date given in 
the public notice as the date of filing the application. 

(b)(1) Any person may make a limited appearance in the proceeding 
by filing a verified statement of position within thirty (30) days after the 
date given in the public notice as the date of filing the application. 

(2) No person making a limited appearance shall be a party or shall 
have the right to receive further notice or to cross-examine witnesses on 
any issue outside the scope of its statement of position. 

(3) The person making a limited appearance is subject to being called 
for cross-examination only on the subject matter of the statement of 
position by the applicant or other party. If the person fails to appear for 
cross-examination, if called, the statement of position may be stricken 
from the record at the discretion of the commission. 

(c) Every notice of intervention and petition to intervene shall be in 
writing and shall comply with all procedural rules of the commission, 
and shall contain clear and concise statements of the nature of the right 
or interest of the petitioner or intervenor in the proceeding, the specific 
objections of the petitioner or intervenor to the applicant’s proposal, the 
grounds and issues of fact and law upon which petitioner or intervenor 
wishes to be heard, and any other reasonable information which may be 
required by rule or order of the commission. 

(d) For good cause shown, the commission may grant a petition for 
leave to intervene as a party or to make a limited appearance and to 
participate in subsequent phases of the proceeding, filed by any person 
who failed to file a timely notice of intervention or petition for leave to 
intervene, as the case may be, whose interests the commission finds are 
not otherwise adequately represented by another party and whose 
participation will not delay the proceedings, if the intervention or 
limited appearance is filed and served at least ten (10) days in advance 
of the date the hearing on the application is scheduled to commence. 


History. Acts 1973, No. 164, § 7; 1977, Amendments. The 2011 amendment 
No. 866, § 1; A.S.A. 1947, § 73-276.6; substituted “§ 23-18-513(a)” for “§ 23-18- 
Acts 2009, No. 752, § 1; 2011, No. 910, 513(a) and (b)” in (a)(2) and (a)(3); and 
S23, subdivided (a)(3). 


23-18-518. Conduct of hearing. 


(a) The Arkansas Public Service Commission shall hold a hearing, 
unless waived by the parties, on an application filed under § 23-18-511. 

(b) A record shall be made of the hearing and of all testimony taken 
and the cross-examination thereon. 

(c) Rules of the commission shall apply to the proceeding. 

(d) The commission may provide for the consolidation of the repre- 
sentation of parties having similar interests. 
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History. Acts 1973, No. 164, § 8; 1977, subsections accordingly; and substituted 
No. 866, § 1; A.S.A. 1947, § 73-276.7; “Rules of the commission” for “Rules of 
Acts 2015, No. 1000, § 7. evidence as specified by the Arkansas 

Amendments. The 2015 amendment Public Service Commission” in present (c). 
added (a) and redesignated the remaining 


23-18-519. Decision of commission — Modifications of applica- 
tion. 


(a)(1) The Arkansas Public Service Commission shall render a deci- 
sion upon the record either granting or denying the application as filed 
or granting it upon such terms, conditions, or modifications of the 
location, financing, construction, operation, or maintenance of the 
major utility facility as the commission may deem appropriate. 

(2) The record may include by reference the findings of the commis- 
sion in an energy resource declaration-of-need proceeding that the 
utility needs additional energy supply resources or transmission re- 
sources. 

(b) The commission shall not grant a certificate for the location, 
financing, construction, operation, and maintenance of a major utility 
facility, either as proposed or as modified by the commission, unless it 
finds and determines: 

(1)(A) The basis of the need for the major utility facility. 

(B) In determining the basis of the need for the major utility 
facility, the commission may rely upon the commission’s determina- 
tion in an energy resource declaration-of-need proceeding that the 
utility needs additional energy supply resources or transmission 
resources; 

(2) That the major utility facility will serve the public interest, 
convenience, and necessity; 

(3) The nature of the probable environmental impact of the major 
utility facility; 

(4) That the major utility facility represents an acceptable adverse 
environmental impact, considering the state of available technology, 
the requirements of the customers of the applicant for utility service, 
the nature and economics of the proposal, any state or federal permit 
for the environmental impact, and the various alternatives, if any, and 
other pertinent considerations; 

(5) The nature of the probable economic impact of the major utility 
facility; 

(6) That the major utility facility financing method either as pro- 
posed or as modified by the commission represents an acceptable 
economic impact, considering economic conditions and the need for and 
cost of additional public utility services; 

(7) In the case of an electric transmission line, that the major utility 
facility is not inconsistent with plans of other electric systems serving 
the state that have been filed with the commission; 

(8) In the case of a gas transmission line, that the location of the line 
will not pose an undue hazard to persons or property along the area to 
be traversed by the line; 
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(9) That the energy efficiency of the major utility facility, as de- 
scribed in § 23-18-503(6)(A), has been given significant weight in the 
decision-making process; 

(10) That the location of the major utility facility as proposed 
conforms as closely as practicable to applicable state, regional, and local 
laws and regulations issued thereunder, except that the commission 
may refuse to apply all or part of any regional or local law or regulation 
if it finds that, as applied to the proposed major utility facility, the law 
or regulation is unreasonably restrictive in view of the existing tech- 
nology, factors of cost or economics, or the needs of consumers whether 
located inside or outside of the directly affected government subdivi- 
sions; 

(11) The interstate benefits expected to be achieved by the proposed 
construction or modification of an electric transmission line and asso- 
ciated facilities, as described in § 23-18-503(6)(B), that is located 
within a national interest electric transmission corridor; and 

(12) That any conditions attached to a certificate for the construction 
or modification of an electric transmission line and associated facilities, 
as described in § 23-18-503(6)(B), that is located within a national 
interest electric transmission corridor do not interfere with reduction of 
electric transmission congestion in interstate commerce or render the 
project economically infeasible. 

(c)(1) If the commission determines that the location or design of all 
or a part of the proposed major utility facility should be modified, it may 
condition its certificate upon the modification, provided that the mu- 
nicipalities, counties, and persons residing therein affected by the 
modification shall have been given reasonable notice thereof, if the 
persons, municipalities, or counties have not previously been served 
with notice of the application. 

(2) If the commission requires in the case of a transmission line that 
a portion thereof shall be located underground in one (1) or more areas, 
the commission, after giving appropriate notice and an opportunity to 
be heard to affected ratepayers, shall have the power and authority to 
authorize the adjustment of rates and charges to customers within the 
areas where the underground portion of the transmission line is located 
in order to compensate for the additional costs, if any, of the under- 
ground construction. 

(d)(1) If the commission determines that financing of all or part of 
the proposed major utility facility should be modified, it may condition 
its certificate upon the modification. 

(2) If at the time of filing the application or within sixty (60) days 
thereafter, the federal income tax laws and the state laws would permit 
the issuance of tax-exempt bonds to finance the construction of the 
proposed major utility facility for the applicant and if the commission 
determines that financing the major utility facility with such tax- 
exempt bonds would be in the best interests of the people of the state, 
the commission, after giving appropriate notice and an opportunity to 
be heard to the parties, shall have the power and authority to require 
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by order or regulation that the major utility facility be financed in such 
manner as may be provided elsewhere by law. 

(e) A copy of the decision and any order issued therewith shall be 
served upon each party within sixty (60) days after the conclusion of 
each hearing held under this subchapter. 


History. Acts 1973, No. 164, § 9; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.8; 
Acts 1999, No. 1556, § 10; 2001, No. 324, 
$$795 10920032 Nomz047.0990 1470 Lo 2007, 
No. 658, § 5; 2009, No. 164, § 8; 2011, No. 
SIO SSt O22 Ol ow No SLL oas Sao! 

Publisher’s Notes. Acts 2001, No. 324, 
§ 9, repealed the amendment by Acts 
1999, No. 1556 that was to become effec- 
tive January 1, 2002. The 1999 amend- 
ment added exceptions in (b)(1), (b)(2), 
and (b)(8), and rewrote (b)(6). 

Acts 20038, No. 204, §§ 14 and 15, re- 
pealed the amendment by Acts 2001, No. 
324, § 10, that was to become effective 
October 1, 2003. The 2001 amendment 
added exceptions in (b)(1), (b)(2), and 
(b)(6), and rewrote (b)(9) to read: “In the 
case of a major utility facility as defined 
by § 23-18-503(5)(B), the effect of the pro- 


posed facility on competition for the sale of 
electric generation in the state or regions.” © 

Acts 2003, No. 204, § 16, provided: 
“Nothing in this act shall alter or diminish 
the Arkansas Public Service Commis- 
sion’s authority under otherwise appli- 
cable law.” 

Amendments. The 2011 amendment 
inserted (a)(2) and (b)(1)(B); inserted “ma- 
jor utility” preceding “facility” throughout 
the section; inserted “any state or federal 
permit for the environmental impact” in 
(b)(4); substituted “an electric transmis- 
sion line and associated facilities” for “a 
major electric transmission facility” in 
(b)(11) and (b)(12); and substituted “§ 23- 
18-503(6)(B)” for “§ 23-18-503(5)(B)” in 
(b)(11) and (b)(12). 

The 2013 amendment inserted “as de- 
scribed in § 23-18-503(6)(A)” in (b)(9). 


CASE NOTES 


Proceedings. 

There was a lack of substantial evidence 
supporting the Arkansas Public Service 
Commission’s determination that there 
was a basis of the need for an ultra- 
supercritical, pulverized coal-fired plant 
where the environmental impact state- 
ment failed to sufficiently address alter- 
natives in reasonable detail, evidence of 
alternative locations, alternative energy 


production processes, alternative fuels, or 
carbon dioxide emissions was lacking, and 
evidence upon which the Commission 
could have made findings on the nature of 
the probable economic impact of the facil- 
ity was lacking. Hempstead County Hunt- 
ing Club, Inc. v. Arkansas Pub. Serv. 
Comm’n, 2010 Ark. 221, 384 S.W.3d 477 
(2010). 


23-18-520. Findings of fact required. 


(a) In rendering a decision on the application for a certificate, the 
Arkansas Public Service Commission shall issue and serve an order 
upon all parties. This order shall include or be accompanied by findings 
of fact stating its reasons for the action taken. 

(b) If the commission has found that any regional or local law or 
regulation which would be otherwise applicable is unreasonably restric- 
tive pursuant to § 23-18-519(b)(10), it shall state in its order the 


reasons therefor. 


History. Acts 1973, No. 164, § 10; 
1977, No. 866, § 1; AS.A. 1947, § 73- 
276.9. 
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23-18-521. Issuance of certificate — Effect. 


(a) Acertificate to construct and operate a major utility facility may 
be issued only under this subchapter. 

(b)(1) A certificate issued under this subchapter to an applicant is in 
lieu of and exempts the applicant from the requirements of obtaining a 
certificate of convenience and necessity under § 23-3-201 et seq. 

(2) A certificate issued under this subchapter entitles the applicant 
to a permit under § 23-3-501 et seq. without any further notice or 
hearing if the applicant has filed with the Arkansas Public Service 
Commission the consent or authorization required by § 23-3-504(7) and 
paid the damages stated in § 23-3-501 et seq. 


History. Acts 1973, No. 164, §§ 4, 9; Amendments. The 2011 amendment 
1977, No. 866, § 1; A.S.A. 1947, §§ 73- inserted “to construct and operate a major 
276.3, 73-276.8; Acts 2011, No. 910,§ 10. utility facility” in (a); and subdivided (b). 


23-18-522. Compliance with certificate required. 


Any facility, with respect to which a certificate of environmental 
compatibility and public need is required, shall thereafter be located, 
financed, constructed, operated, and maintained in conformity with the 
certificate and any terms, conditions, and modifications contained 
therein. 


History. Acts 1973, No. 164, § 4; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.3. 


23-18-523. Transfer of certificates. 


Subject to the approval of the Arkansas Public Service Commission, 
a certificate may be transferred to a person who agrees to comply with 
the terms, conditions, and modifications contained therein. It shall also 
be transferable by operation of law to any receiver, trustee, or other 
similar assignee under a mortgage, deed of trust, or similar instrument. 


History. Acts 1973, No. 164, § 4; 1977, 
No. 866, § 1; A.S.A. 1947, § 73-276.3. 


23-18-524. Rehearing — Judicial review. 


(a) Any party aggrieved by any decision issued on an application for 
a certificate may apply for a rehearing as provided in §§ 23-2-401 and 
23-2-421 — 23-2-424. 

(b) Any party aggrieved by the final decision of the Arkansas Public 
Service Commission on rehearing may obtain judicial review thereof in 
accordance with the provisions of §§ 23-2-401 and 23-2-421 — 23-2- 
424. 


History. Acts 1973, No. 164, § 11; 
1977, No. 866, § 1; A.S.A. 1947, § 73- 
276.10. 
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CASE NOTES 


Cited: Hempstead County Hunting 
Club, Inc. v. Arkansas Pub. Serv. Comm’n, 
2010 Ark. 221, 384 S.W.3d 477 (2010). 


23-18-525. Jurisdiction of courts. 


Except as stated in §§ 23-18-505, 23-18-506, and 23-18-524, a court 
of this state does not have jurisdiction to: 

(1) Hear or determine an issue, case, or controversy concerning a 
matter that was or could have been determined in a proceeding under 
this subchapter before the Arkansas Public Service Commission; or 

(2) Stop or delay the financing, construction, operation, or mainte- 
nance of a major utility facility except to enforce compliance with this 
subchapter or the provisions of a certificate issued under this subchap- 
ter after the exhaustion of administrative remedies before the commis- 
sion. 


History. Acts 1973, No. 164, § 12; subdivided the section; and added “after 
1977, No. 866, § 1; A.S.A. 1947, § 73- the exhaustion of administrative rem- 
276.11; Acts 2011, No. 910, § 11. edies before the commission” in (2). 

Amendments. The 2011 amendment 


23-18-526. Powers of local governments and state agencies. 


Notwithstanding any other provision of law, no municipality, local 
government unit, or state department or agency, except the Arkansas 
Department of Environmental Quality as set out in § 23-18-506, may 
require any approval, consent, permit, certificate, or other condition for 
the construction, operation, or maintenance of a major utility facility 
authorized by a certificate issued pursuant to the provisions of this 
subchapter. Nothing in this subchapter shall prevent the application of 
state laws for the protection of employees engaged in the construction, 
operation, or maintenance of the major utility facility. 


History. Acts 1973, No. 164, § 13; 
1977, No. 866, § 1; A.S.A. 1947, § 783- 
276.12; Acts 1999, No. 1164, § 181. 


23-18-527. Cooperation of state agencies. 


All state agencies and departments entitled to service under § 23- 
18-513(a) and (b) are directed to cooperate with and render assistance 
to the Arkansas Public Service Commission in discharging its respon- 
sibilities under this subchapter. 


History. Acts 1973, No. 164, § 17; 
LOTT NOMS6GMS A.D Ari 194 (8 a75- 
21 Galo: 
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23-18-528. Eminent domain. 


(a)(1) As used in this section, the word “land” shall include any estate 
or interest therein. 

(2) Whenever a certificate has been issued to an applicant for the 
construction of any major utility facility under the provisions of this 
subchapter and the applicant is unable to reach agreement with the 
owner of land to construct, operate, maintain, and obtain reasonable 
access to the major utility facility in accordance with the certificate, it 
may acquire the land by the exercise of the power of eminent domain in 
a state court of competent jurisdiction in the judicial district in which 
the land is located. 

(b) The petition shall contain or have annexed thereto: 

(1) A statement of the authority under which and the use for which 
the land is taken; 

(2) A description of the land taken sufficient for the identification 
thereof; 

(3) Astatement of the estate or interest in the land taken for such a 
use; 

(4) A statement that a certificate has been issued to the petitioner; 
and 

(5) A statement of the sum of money estimated by the utility to be 
just compensation for the land taken. 

(c) In the event the property sought to be condemned is owned by one 
(1) person and is situated in more than one (1) county, the petition may 
be filed in the court of any county where a part of the property may be 
located. 

(d)(1) After the filing of the petition and upon the deposit in court of 
a sum determined by the court to be sufficient to secure compensation 
to the owner of the property or interest therein sought to be condemned, 
the court shall immediately enter an order finding title to the land in fee 
simple absolute, or such less estate or interest therein as is prayed in 
the petition, to be vested in the applicant. The land or interest therein 
shall be deemed to be condemned and taken for the use of the applicant. 
The right to just compensation for the same fee or for such lesser 
interest as may be taken shall vest in the person entitled thereto. 

(2) However, any taking of lands in fee simple absolute under the 
authority granted in this section shall be limited to taking for electric 
generating plant sites and substation sites, compressor station sites, 
and meter station sites only. Nothing in this section shall be construed 
as authorizing a utility to take fee simple title to lands for gas or electric 
transmission line or distribution line rights-of-way purposes. 

(e) The compensation shall be determined by a jury pursuant to 
§ 18-15-506. 

(f) Upon the filing of a petition, the court shall have power to fix the 
time within which and the terms upon which the party in possession 
shall be required to surrender possession to the applicant. 
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(g) The court shall have power to make such orders in respect of 
encumbrances, liens, rents, taxes, assessments, insurance, and such 
other charges, if any, as shall be just and equitable. 

(h) No appeal in the proceeding or any bond or undertaking given 
therein shall operate to prevent or delay the vesting of title to the land 
in the applicant. 

(i) The right to exercise the power of eminent domain and to take 
possession and title in advance of final judgment in the proceeding and 
all powers delegated in this section shall be in addition to any right, 
power, or authority conferred by any other laws of the state or of 
franchises, contracts, or agreements and shall not be construed as 
abrogating, limiting, or modifying any such right, power, authority, 


franchise, contract, or agreement. 


History. Acts 1973, No. 164, § 16; 
1977, No. 866, § 1; A.S.A. 1947, § 73- 
276.15. 


Cross References. Eminent domain, 
§ 18-15-101 et seq. 


CASE NOTES 


ANALYSIS 


In General. 
Construction. 
Applicability. 

Outside Right-of-Way. 
Right of Access. 


In General. 

A public utility’s right to condemn pri- 
vate property is governed by this section, 
Ark. Const. Art. 12, § 9, and § 18-15-5083. 
Arkansas Power & Light Co. v. Potlatch 
Forest, Inc., 288 Ark. 525, 707 S.W.2d 317 
(1986). 


Construction. 

Statutes delegating the power of emi- 
nent domain are strictly construed in fa- 
vor of the landowners because the power 
is in derogation of a common right. Loyd v. 
Southwest Ark. Utils. Corp., 264 Ark. 818, 
580 S.W.2d 935 (1979). 


Applicability. 

The legislature intended this section to 
apply only to public utilities. Arkansas 
Charcoal Co. v. Arkansas Pub. Serv. 
Comm’n, 299. Ark. 359,.77349.Wi2d) 427 
(1989). 


Outside Right-of-Way. 

Where the public utility sought the 
right to cut, trim, or remove “danger 
trees” growing outside of its right-of-way 
that could potentially endanger its trans- 


mission line, and the landowner would be 
deprived of its customary use and practice 
of tree farming on the property on which 
the “danger trees” would be cut since it 
would be unable to grow trees in the area 
outside the right-of-way, the public utility 
had to specifically describe, condemn, and 
pay just compensation for the right to cut, 
trim, or remove trees that could poten- 
tially endanger the transmission line. Ar- 
kansas Power & Light Co. v. Potlatch 
Forest, Inc., 288 Ark. 525, 707 S.W.2d 317 
(1986). 

Where the public utility had ample ac- 
cess to its right-of-way without the neces- 
sity of crossing the lands of the landowner, 
since there were numerous existing public 
roads on the landowner’s lands which 
crossed the right-of-way, it had to specifi- 
cally describe, condemn, and pay just com- 
pensation for any alternate routes of rea- 
sonable access. Arkansas Power & Light 
Co. v. Potlatch Forest, Inc., 288 Ark. 525, 
707 S.W.2d 317 (1986). 


Right of Access. 

The only right of access granted by this 
section is the right to acquire a right-of- 
way or reasonable access. Loyd v. South- 
west Ark. Utils. Corp., 264 Ark. 818, 580 
S.W.2d 935 (1979). 

Cited: Edwards v. Arkansas Power & 
Light Co., 683 F.2d 1149 (8th Cir. 1982); 
Edwards v. Arkansas Power & Light Co., 
287 Ark. 403, 700 S.W.2d 52 (1985). 
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23-18-529. Forecasts of loading and resources — Reports. 


(a)(1) Each public utility shall annually furnish to the Arkansas 
Public Service Commission for its review a report containing a forecast 
of loads and resources and describing the major utility facilities which, 
in the judgment of the utility, will be required to supply system 
demands during the forecast period. 

(2) The forecast shall cover a period of at least two (2) calendar years 
next succeeding the date of the report, and such additional longer-range 
forecast reports as the commission may find necessary and may require 
by rule or regulation from time to time. 

(3) All such reports shall be available to public inspection. A copy of 
any report shall be furnished by the commission to any municipality, 
county, or government agency charged with the duty of protecting the 
environment or the duty of planning land use if that agency requests a 
copy of such a report in writing. 

(4) The report shall be in such form and shall contain such informa- 
tion as may be reasonably prescribed by the commission by rule or 
regulation. 

(b) Pursuant to this section, the commission may also require each 
public utility to furnish from time to time reports concerning actions 
taken by the utility to encourage the conservation of energy by its 
customers. 


History. Acts 1973, No. 164, § 15; 
1977, No. 866, § 1; A.S.A. 1947, § 73- 
276.14. 


23-18-530. Treatment of major utility facility generating plant. 


Except as provided under § 23-18-504(a), electric utility systems or 
facilities owned by a municipal electric consolidated authority created 
under the Arkansas Municipal Electric Utility Interlocal Cooperation 
Act of 2003, § 25-20-401 et seq., shall be subject to this subchapter. 


History. Acts 2003, No. 366, § 7; 2007, 
Noes rose. 


23-18-531, 23-18-532. [Repealed.] 


Publisher’s Notes. These sections, 23-18-531. Acts 2003, No. 366, § 7; 
concerning powers of an authority and 2005, No. 1962, § 105. 
regulation of an authority, were repealed 23-18-532. Acts 2003, No. 366, § 7 
by Acts 2007, No. 475, §§ 2, 3. The sec- 
tions were derived from the following 
sources: 
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SUBCHAPTER 6 — ARKANSAS RENEWABLE ENERGY DEVELOPMENT ACT OF 


2001 
SECTION. SECTION. 
23-18-601. Title. 23-18-603. Definitions. 
23-18-602. Legislative findings and decla- 23-18-604. Commission authority — Defi- 
rations. nition. 


Effective Dates. Acts 2007, No. 1026, 
§ 3: January 1, 2008. 


23-18-601. Title. 


This subchapter shall be known and cited as the “Arkansas Renew- 
able Energy Development Act of 2001”. 


History. Acts 2001, No. 1781, § 1. 


23-18-602. Legislative findings and declarations. 


(a) Net energy metering encourages the use of renewable energy 
resources and renewable energy technologies by reducing utility inter- 
connection and administrative costs for small consumers of electricity. 
More than thirty (30) other states have passed similar laws or regula- 
tions in support of net energy metering programs. Increasing the 
consumption of renewable resources promotes the wise use of Arkan- 
sas’s natural energy resources to meet a growing energy demand, 
increases Arkansas’s use of indigenous energy fuels while reducing 
dependence on imported fossil fuels, fosters investments in emerging 
renewable technologies to stimulate economic development and job 
creation in the state, including the agricultural sectors, reduces envi- 
ronmental stresses from energy production, and provides greater con- 
sumer choices. 

(b) Arkansas has actively encouraged the manufacture of new tech- 
nologies in the state through promotion of the Arkansas Emerging 
Technology Development Act of 1999, § 15-4-2101 et seq. [repealed]. 
Net metering would help to further attract energy technology manu- 
facturers, to provide a foothold for these technologies in the Arkansas 
economy, and to make it easier for customer access to these technolo- 


gies. 
(c) Therefore, the General Assembly finds that it is in Arkansas’s 
long-term interest to adopt this subchapter. 


History. Acts 2001, No. 1781, § 2. 
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23-18-6003. Definitions. 


As used in this subchapter: 

(1) “Commission” means the Arkansas Public Service Commission or 
other appropriate governing body for an electric utility as defined in 
subdivision (2) of this section; 

(2) “Electric utility” means a public or investor-owned utility, an 
electric cooperative, municipal utility, or any private power supplier or 
marketer that is engaged in the business of supplying electric energy to 
the ultimate consumer or any customer classes within the state; 

(3) “Net excess generation” means the amount of electricity that a 
net-metering customer has fed back to the electric utility that exceeds 
the amount of electricity used by that customer during the applicable 
period; 

(4) “Net metering” means measuring the difference between electric- 
ity supplied by an electric utility and the electricity generated by a 
net-metering customer and fed back to the electric utility over the 
applicable billing period; 

(5) “Net-metering customer” means an owner of a net-metering 
facility; 

(6) “Net-metering facility” means a facility for the production of 
electrical energy that: 

(A) Uses solar, wind, hydroelectric, geothermal, or biomass re- 
sources to generate electricity, including, but not limited to, fuel cells 
and micro turbines that generate electricity if the fuel source is 
entirely derived from renewable resources; 

(B) Has a generating capacity of not more than: 

(i) The greater of twenty-five kilowatts (25 kW) or one hundred 
percent (100%) of the net-metering customer’s highest monthly usage 
in the previous twelve (12) months for residential use; or 

(ii) Three hundred kilowatts (8300 kW) for any other use unless 
otherwise allowed by a commission under § 23-18-604(b)(5); 

(C) Is located in Arkansas; 

(D) Can operate in parallel with an electric utility's existing 
transmission and distribution facilities; and 

(FE) Is intended primarily to offset part or all of the net-metering 
customer requirements for electricity; and 
(7) “Renewable energy credit” means the environmental, economic, 

and social attributes of a unit of electricity, such as a megawatt hour, 
generated from renewable fuels that can be sold or traded separately. 


History. Acts 2001, No. 1781, § 3; Amendments. The 2015 amendment 
2007, No. 1026, § 1; 2015, No. 827, § 1. rewrote (6)(B). 


23-18-604. Commission authority — Definition. 


(a) An electric utility shall allow net-metering facilities to be inter- 
connected using a standard meter capable of registering the flow of 
electricity in two (2) directions. 
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(b) Following notice and opportunity for public comment, a commis- 
sion: 

(1) Shall establish appropriate rates, terms, and conditions for 
net-metering contracts, including: 

(A)G) A requirement that the rates charged to each net-metering 
customer recover the electric utility’s entire cost of providing service 
to each net-metering customer within each of the electric utility’s 
class of customers. 

(ii) The electric utility’s entire cost of providing service to each 
net-metering customer within each of the electric utility’s class of 
customers under subdivision (b)(1)(A)(G) of this section: 

(a) Includes without limitation any quantifiable additional cost 
associated with the net-metering customer’s use of the electric 
utility’s capacity, distribution system, or transmission system and 
any effect on the electric utility’s reliability; and 

(b) Is net of any quantifiable benefits associated with the intercon- 
nection with and providing service to the net-metering customer, 
including without limitation benefits to the electric utility’s capacity, 
reliability, distribution system, or transmission system; and 

(B) A requirement that net-metering equipment be installed to 
accurately measure the electricity: 

(i) Supplied by the electric utility to each net-metering customer; 
and 

(ii) Generated by each net-metering customer that is fed back to 
the electric utility over the applicable billing period; 

(2) May authorize an electric utility to assess a net-metering cus- 
tomer a greater fee or charge of any type, if the electric utility’s direct 
costs of interconnection and administration of net metering outweigh 
the distribution system, environmental, and public policy benefits of 
allocating the costs among the electric utility’s entire customer base; 

(3) Shall require electric utilities to credit a net-metering customer 
with any accumulated net excess generation in the next applicable 
billing period; 

(4) May expand the scope of net metering to include additional 
facilities that do not use a renewable energy resource for a fuel if so 
doing results in distribution system, environmental, or public policy 
benefits; 

(5) May increase the generating capacity limits for individual net- 
metering facilities if doing so results in distribution system, environ- 
mental, or public policy benefits; 

(6) Shall provide that: 

(A)G) The net excess generation credit remaining in a net-meter- 
ing customer’s account at the close of a billing cycle shall not expire 
and shall be carried forward to subsequent billing cycles indefinitely. 

(ii) However, for net excess generation credits older than twenty- 
four (24) months, a net-metering customer may elect to have the 
electric utility purchase the net excess generation credits in the 
net-metering customer’s account at the electric utility’s estimated 
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annual average avoided cost rate for wholesale energy if the sum to 
hae to the net-metering customer is at least one hundred dollars 
0). 

(ii) An electric utility shall purchase at the electric utility’s 
estimated annual average avoided cost rate for wholesale energy any 
net excess generation credit remaining in a net-metering customer’s 
account when the net-metering customer: 

(a) Ceases to be a customer of the electric utility; 

(6) Ceases to operate the net-metering facility; or 

(c) Transfers the net-metering facility to another person; and 

(B) A renewable energy credit created as the result of electricity 
supplied by a net-metering customer is the property of the net- 
metering customer that generated the renewable energy credit; and 
(7) May allow a net-metering facility with a generating capacity that 

exceeds three hundred kilowatts (300 kW) if: 

(A) The net-metering facility is not for residential use; and 

(B) Allowing an increased generating capacity for the net-meter- 
ing facility would increase the state’s ability to attract businesses to 
Arkansas. 

(c)(1) As used in this section, “avoided costs”: 

(A) For the Arkansas Public Service Commission, means the same 
as defined in § 23-3-702; and 

(B) For a municipal utility, is defined by the governing body of the 
municipal utility. 

(2) Avoided costs shall be determined under § 23-3-704. 

(d)(1) Except as provided in subdivision (d)(2) of this section, an 
electric utility shall separately meter, bill, and credit each net-metering 
facility even if one (1) or more net-metering facilities are under common 
ownership. 

(2A) At the net-metering customer’s discretion, an electric utility 

may apply net-metering credits from a net-metering facility to the bill 

for another meter location if the net-metering facility and the 
separate meter location are under common ownership within a single 
electric utility’s service area. 

(B) Net excess generation shall be credited first to the net-meter- 
ing customer’s meter to which the net-metering facility is physically 
attached. 

(C) After applying net excess generation under subdivision 
(d)(2)(B) of this section and upon request of the net-metering cus- 
tomer under subdivision (d)(2)(A) of this section, any remaining net 
excess generation shall be credited to one (1) or more of the net- 
metering customer’s meters in the rank order provided by the 
net-metering customer. 


History. Acts 2001, No. 1781, § 4; rewrote (b)(1) and present (b)(6); in (b)(4), 
2007, No. 1026, § 2; 2013, No. 1221, § 1; deleted “or may increase the peak limits 
2015, No. 827, §§ 2-6. for individual net-metering facilities” fol- 

Amendments. The 2013 amendment lowing “for a fuel” and “desirable” follow- 
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ing “results in”; and inserted (b)(5) and 
redesignated the remaining subdivision 
accordingly. 

The 2015 amendment substituted “a 
commission” for “the Arkansas Public Ser- 
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vice Commission” in the introductory lan- 
guage of (b); rewrote (b)(1); substituted 
“senerating capacity” for “peak” in (b)(5); 
rewrote (b)(6); added (b)(7); and added (c) 
and (d). 


SUBCHAPTER 7 — ARKANSAS CLEAN ENERGY DEVELOPMENT ACT 


SECTION. 

23-18-701. Legislative findings and decla- 
ration of purpose. 

23-18-702. Public utilities required to 
consider clean energy re- 
sources. 


SECTION. 
23-18-703. Authority of commission. 


23-18-701. Legislative findings and declaration of purpose. 


(a) The General Assembly finds that it is in the public interest to 
require all electric and natural gas public utilities subject to the 
jurisdiction of the Arkansas Public Service Commission to consider 
clean energy and the use of renewable energy resources as part of any 
resource plan or natural gas procurement plan. 

(b) The purpose of this subchapter is to ensure that all electric and 
natural gas public utilities subject to the jurisdiction of the Arkansas 
Public Service Commission will consider clean energy and the use of 
renewable resources as a part of any resource plan or natural gas 
procurement plan. 


History. Acts 2007, No. 755, § 1; 2011, 
NOigi35-0S ols 
Amendments. The 2011 amendment 


inserted “all” in (a); and inserted “and 
natural gas” and “or natural gas procure- 
ment plan” in (a) and (b). 


23-18-702. Public utilities required to consider clean energy 
resources. 


All electric and natural gas public utilities subject to the jurisdiction 
of the Arkansas Public Service Commission shall consider clean energy 
and the use of renewable resources as part of any resource plan or 
natural gas procurement plan. 


History. Acts 2007, No. 755, § 1; 2011, 
Notisbnse2: 

Amendments. The 2011 amendment 
deleted “Electric” at the beginning of the 


section heading; and inserted “and natu- 
ral gas” and “or natural gas procurement 
plan”. 


23-18-703. Authority of commission. 


(a)(1) The Arkansas Public Service Commission may consider, pro- 
pose, develop, solicit, approve, implement, and monitor measures by 
electric and natural gas public utilities subject to its jurisdiction that 
cause the electric and natural gas public utilities to incur costs of 
service and investments that utilize, generate, or involve clean energy 
resources or renewable energy resources, or both. 
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(2)(A) The commission may encourage or require electric and natural 
gas public utilities subject to its jurisdiction to consider clean energy 
or renewable energy resources, or both, as part of any resource plan 
or natural gas procurement plan. 

(B) If the commission approves the use of a clean energy resource 
or renewable energy resource in the form of a biofuel by an electric or 
natural gas public utility in a manner that displaces an energy 
equivalent of fossil fuels, the use of the clean energy resource or 
renewable energy resource may: 

(1) Be included as part of the electric or natural gas public utility’s 
energy efficiency or conservation program under the Energy Conser- 
vation Endorsement Act of 1977, § 23-3-401 et seq.; and 

(ii) Apply toward the satisfaction of the electric or natural gas 
public utility’s energy efficiency or conservation goals established by 
the commission or by law. 

(3) After proper notice and hearings, the commission may approve 
any clean energy resource or renewable energy resource that it deter- 
mines to be in the public interest. 

(4) If the commission determines that the cost of a clean energy 
resource or renewable energy resource is in the public interest, the 
commission may allow the affected electric or natural gas public utility 
to implement a temporary surcharge or utilize an existing commission- 
approved cost-recovery mechanism to recover the appropriate costs of 
such a resource until the implementation of new rate schedules in 
connection with the electric or natural gas public utility’s next general 
rate filing in which such costs can be included in the electric or natural 
gas public utility's base rate schedules or for continued recovery 
through an approved appropriate tariff. 

(b) Nothing in this subchapter shall be construed as limiting or 
diminishing the authority of the commission to order, require, promote, 
or engage in any other energy resource practices or procedures. 


History. Acts 2007, No. 755, § 1; 2009, 
No. 164, § 9; 2011, No. 735, § 3. 


ral gas” three times, inserted “or utilize an 
existing commission-approved cost-recov- 


Amendments. The 2011 amendment 
inserted “and natural gas” twice in (a)(1); 
inserted “or natural gas procurement 
plan” at the end of (a)(2)(A); inserted 
(a)(2)(B); and, in (a)(4), inserted “or natu- 


ery mechanism”, substituted “recover the 
appropriate costs” for "recover a portion of 
the costs”, and added “or for continued 
recovery through an approved appropri- 
ate tariff’ at the end. 


SUBCHAPTER 8 — BROADBAND OvER Power LINES ENABLING AcT 


SECTION. 

23-18-801. Title. 

23-18-802. Definitions. 

23-18-803. Permissible broadband sys- 
tems. 

23-18-804. Ownership and operation of 
broadband system. 


SECTION. 

23-18-805. Jurisdiction. 

23-18-806. Fees and charges. 

23-18-807. Reliability of electric systems 
maintained. 

23-18-808. Compliance with federal law. 
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23-18-801. Title. 


This subchapter shall be known and may be cited as the “Broadband 
Over Power Lines Enabling Act”. 


History. Acts 2007, No. 739, § 1. 


23-18-802. Definitions. 


As used in this subchapter and §§ 14-200-101, 18-15-503, 18-15-504, 
and 18-15-5077: 

(1) “Broadband affiliate” or “affiliate” means an entity that is at least 
ten percent (10%) owned or controlled, directly or indirectly, by the 
electric utility formed to provide regulated or nonregulated broadband 
services; 

(2) “Broadband Internet service provider” means an entity that 
provides Internet broadband services to others on a wholesale basis or 
to end-use customers on a retail basis; 

(3) “Broadband operator” means an entity that owns or operates a 
broadband system on the electric power lines and related facilities of an 
electric utility; 

(4) “Broadband services” means the provision of regulated or non- 
regulated connectivity to a high-speed, high-capacity transmission 
medium that can carry signals from multiple independent network 
carriers over electric power lines and related facilities, whether above 
or below ground; 

(5) “Broadband system” means the materials, equipment, and other 
facilities installed to facilitate the provision of broadband services; 

(6) “Electric delivery system” means the power lines and related 
facilities used by an electric utility to deliver electric energy; 

(7) “Electric utility” means a public utility as defined under § 23-1- 
101 that produces, generates, transmits, delivers, or furnishes electric- 
ity to or for the public for compensation; 

(8) “Nonregulated broadband services” means broadband services 
and technologies that are not provided for the operational performance 
of an electric utility, including without limitation, the provision of 
broadband services at wholesale or at retail; and 

(9) “Regulated broadband services” means broadband services and 
technologies that are used and useful for the operational performance 
and service reliability of an electric utility, including without limitation: 

(A) Automated meter reading; 

(B) Real-time system monitoring; 

(C) Remote service control; 

(D) Outage detection and restoration; 

(E) Predictive maintenance and diagnostics; and 
(F) Monitoring and enhancement of power quality. 


History. Acts 2007, No. 739, § 1. 
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23-18-803. Permissible broadband systems. 


(a) An electric utility, an affiliate of an electric utility, or a person 
unaffiliated with an electric utility may own, construct, maintain, and 
operate a broadband system and provide broadband services on an 
electric utility's electric delivery system consistent with the require- 
ments of this subchapter. 

(b) This subchapter does not require an electric utility to implement 
a broadband system, provide broadband services, or allow others to 
install broadband facilities or use the electric utility’s facilities to 
provide broadband services. 

(c) An electric utility, a broadband affiliate, or a broadband operator 
may elect to install and operate a broadband system on part or all of its 
electric delivery system in any part or all of its certificated service 
territory. 


History. Acts 2007, No. 739, § 1. 


23-18-804. Ownership and operation of broadband system. 


(a) An electric utility may: 

(1) Own or operate a broadband system on the electric utility’s 
electric delivery system; 

(2) Allow an affiliate to own or operate a broadband system on the 
electric utility’s electric delivery system; 

(3) Allow an unaffiliated entity to own or operate a broadband 
system on the electric utility’s electric delivery system; 

(4) Provide broadband service, including without limitation, Internet 
service over a broadband system; and 

(5) Allow an affiliate or unaffiliated entity to provide broadband 
service, including without limitation, Internet service over a broadband 
system. 

(b) The electric utility shall determine which broadband Internet 
service providers may have access to broadband capacity on the 
broadband system. 


History. Acts 2007, No. 739, § 1. 


23-18-805. Jurisdiction. 


(a) Except as provided in this subchapter, neither the state nor any 
agency, instrumentality, or political subdivision of the state has juris- 
diction over: 

(1) An electric utility's ownership or operation of a broadband 
system; or 

(2) The provision of broadband services by the electric utility, a 
broadband affiliate, or a broadband operator. 

(b) Nothing in this subchapter shall interfere with the Arkansas 
Public Service Commission’s authority to regulate public utilities 
pursuant to § 23-2-301 et seq. 
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23-18-806. Fees and charges. 


(a) An electric utility may charge a broadband affiliate, an unaffili- 
ated broadband Internet service provider, or a broadband operator for 
the costs of the construction, installation, operation, and maintenance 
of the broadband system of the broadband affiliate, unaffiliated broad- 
band Internet service provider, or broadband operator. 

(b)(1) The costs incurred by an electric utility to own, operate, 
construct, and maintain a broadband system and to provide broadband 
services on its electric delivery system either by itself or through a 
broadband affiliate or broadband operator shall be allocated to the 
electric utility's accounts between regulated broadband services and 
nonregulated broadband services in accordance with applicable ac- 
counting principles and standards. 

(2)(A) Costs allocated to nonregulated broadband services: 

(i) Are outside the scope of an electric utility’s providing of electric 
service to the public; 

(ii) Shall not be recoverable through its rates for the providing of 
electric service; and 

(iii) Are not subject to the jurisdiction of the state or any agency, 
instrumentality, or political subdivision of the state. 

(B) Revenues received by an electric utility attributable to the 
providing of nonregulated broadband services shall not be included 
as revenues to the electric utility for purposes of establishing its rates 
for the providing of electric service. 

(c)(1) If all or part of a broadband system is installed on poles or 
other structures of a telephone utility and the broadband operator is 
unaffiliated with the electric utility that owns the electric delivery 
system, before installing equipment the unaffiliated broadband opera- 
tor shall enter into the customary agreement used by the telephone 
utility for access to the electrical delivery system and shall pay the 
telephone utility an annual fee consistent with the usual and custom- 
ary charges for access to the space occupied by that portion of the 
broadband system. 

(2) If all or part of a broadband system is installed on poles or other 
structures of a telephone utility and the broadband operator is an 
electric utility or broadband affiliate, the existing contract governing 
placement of the electric utility’s attachments on poles or other struc- 
tures shall apply and no additional annual fee or approval shall be 
required if the broadband system is installed within the space allocated 
for electric service under the contract. 

(d) An electric utility shall not: 

(1) Charge an affiliate under this section an amount less than the 
electric utility would charge an unaffiliated entity for the same item or 
class of items; or 

(2) Pay an affiliate under this section an amount more than the 
affiliate would charge an unaffiliated entity for the same item or class 
of items. 
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(e) A transaction between an electric utility and an affiliate and 
allocations between an electric utility account and a nonutility account 
with respect to broadband services and broadband systems are subject 
to this subchapter. 


History. Acts 2007, No. 739, § 1. 


23-18-807. Reliability of electric systems maintained. 


(a) An electric utility that installs or operates or permits the instal- 
lation or operation of a broadband system on its electric delivery system 
shall employ all reasonable measures to ensure that the operation of 
the broadband system does not interfere with or diminish the reliability 
of the electric utility’s electric delivery system. 

(b) If a disruption in the provision of electric service occurs, the 
electric utility shall be governed by the terms and conditions of the 
retail electric delivery service tariff. 

(c) The provision of broadband services shall be at all times second- 
ary to the reliable provision of electric delivery services. 


History. Acts 2007, No. 739, § 1. 


23-18-808. Compliance with federal law. 


(a) A broadband operator shall comply with all applicable federal 
laws, including those protecting licensed spectrum users from interfer- 
ence by broadband systems. 

(b) To the extent required by Federal Communications Commission 
rules, the operator of a radio frequency device shall discontinue using a 
radio frequency device that causes harmful interference. 


History. Acts 2007, No. 739, §§ 1, 5. 


SUBCHAPTER 9 — ARKANSAS ELeEctric Utitiry Storm RECOVERY 
SECURITIZATION ACT 


SECTION. 


SECTION. 


23-18-901. Short title — Purpose. 23-18-908. Choice of law — Conflicts. 
23-18-902. Definitions. 23-18-909. Storm recovery bonds not pub- 
23-18-903. Financing orders. lic debt — Legal invest- 
23-18-904. Exceptions to commission ju- ments. 

risdiction. 23-18-910. Tax treatment. 
23-18-905. Storm recovery property. 23-18-911. State pledge — Definition. 
23-18-906. Sale. 23-18-912. Assignee or financing party 
23-18-907. Security interests. not an electric utility. 


Effective Dates. Acts 2009, No. 729, 
§ 6: Apr. 1, 2009. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly that due to recent dev- 


astating ice storms in the state resulting 
in large storm recovery costs which could 
be securitized and financed under the pro- 
visions of this act, there is an immediate 
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need to authorize the securitization fi- 
nancing for storm recovery costs, which 
may lower the financing costs or mitigate 
the impact on rates in comparison to tra- 
ditional utility financing or other tradi- 
tional utility recovery methods thereby 
benefitting customers. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
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safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto.” 


23-18-901. Short title — Purpose. 


(a) This subchapter shall be known and may be cited as the “Arkan- 
sas Electric Utility Storm Recovery Securitization Act”. 

(b) The purpose of this subchapter is to enable Arkansas electric 
utilities, if authorized by a financing order issued by the Arkansas 
Public Service Commission, to use securitization financing for storm 
recovery costs, which may lower the financing costs or mitigate the 
impact on rates in comparison with traditional utility financing or other 
traditional utility recovery methods thereby benefitting customers. The 
storm recovery bonds will not be public debt. The proceeds of the storm 
recovery bonds shall be used for the purposes of recovering storm 
recovery costs solely as set forth in a financing order issued by the 
commission to encourage and facilitate the rebuilding of utility infra- 
structure damaged by storms. Securitization financings for storm 
recovery costs are hereby recognized to be a valid public purpose. 
Federal tax laws and revenue procedures expressly require that certain 
state legislation be enacted in order for such transactions to receive 
certain federal tax benefits. The General Assembly finds a public need 
to promote such securitization financings by providing clear and 
exclusive methods to create, transfer, and encumber interests in storm 
recovery property as defined in this subchapter. This need can be met by 
providing in this subchapter such methods and by establishing that any 
conflict between the rules governing sales, assignments, or transfers of, 
or security interests or other encumbrances of any nature upon intan- 
gible personal property under other Arkansas laws and the methods 
provided in this subchapter, including without limitation with regard to 
creation, perfection, priority, or enforcement, shall be resolved in favor 
of the rules and methods established in this subchapter with regard to 
storm recovery property. 

(c) The intent of this subchapter is to provide benefits to Arkansas 
customers by allowing an Arkansas electric utility, if authorized by a 
financing order, to achieve certain tax and credit benefits of financing 
storm recovery costs on a similar basis with utilities in other states. 
This subchapter addresses certain property, security interests, and 
other matters to ensure that the financial, state income tax, state 
franchise tax, and federal income tax benefits of financing storm 
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recovery costs through securitization are available in Arkansas. Fi- 
nancing orders issued under this subchapter shall not be considered as 
or deemed to be single issue ratemaking. The beneficial income tax and 
credit characteristics that may be achieved include the following: 

(1) Treating the storm recovery bonds as debt of the electric utility 
for state and federal income tax purposes; 

(2) Treating the storm recovery charges as gross income to the 
electric utility recognized under the utility's usual method of account- 
ing for income taxes, rather than recognizing gross income upon the 
receipt of the financing order or the receipt of cash in exchange for the 
sale of the storm recovery property or the issuance of the storm recovery 
bonds; 

(3) Avoiding the recognition of debt on the electric utility’s balance 
sheet for certain credit and regulatory purposes by reason of the storm 
recovery bonds; 

(4) Treating the sale, assignment, or transfer of the storm recovery 
property by the electric utility as a true sale for state law and 
bankruptcy purposes; and 

(5) Avoiding any adverse impact of the financing on the electric 
utility’s credit rating. 


History. Acts 2009, No. 729, § 1. 


23-18-902. Definitions. 


As used in this subchapter: 

(1) “Ancillary agreement” means any bond, insurance policy, letter of 
credit, reserve account, surety bond, swap arrangement, hedging ar- 
rangement, liquidity or credit support arrangement, or other financial 
arrangement entered into in connection with the issuance of storm 
recovery bonds; 

(2) “Assignee” means any legal or commercial entity, including but 
not limited to, a corporation, statutory trust, limited liability company, 
partnership, limited partnership, or other legally recognized entity to 
which an electric utility sells, assigns, or transfers, other than as 
security, all or a portion of its interest in or right to storm recovery 
property. The term also includes any legal or commercial entity to 
which an assignee sells, assigns, or transfers, other than as security, all 
or a portion of its interest in or right to storm recovery property; 

(3) “Commission” means the Arkansas Public Service Commission; 

(4) “Electric utility” means any person or any combination of per- 
sons, or lessees, trustees, and receivers of such person, now or hereafter 
owning or operating for compensation in this state equipment or 
facilities for producing, generating, transmitting, distributing, selling, 
or furnishing electricity to or for the public at retail in this state 
including an electric cooperative corporation generating or transmit- 
ting electricity; 

(5) “Financing costs” means: 
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(A) Interest, discounts, and acquisition, defeasance, or redemption 
premiums that are payable on storm recovery bonds; 

(B) Any payment required under an ancillary agreement and any 
amount required to fund or replenish reserve or other accounts or 
subaccounts established under the terms of any indenture, ancillary 
agreement, or other financing documents pertaining to storm recov- 
ery bonds; 

(C) Any other cost related to issuing, supporting, repaying, and 
servicing storm recovery bonds, including, but not limited to, servic- 
ing fees, billing or other information system programming costs, 
accounting and auditing fees, trustee fees and expenses, legal fees 
and expenses, consulting fees and expenses, administrative fees and 
expenses, placement and underwriting fees and expenses, indepen- 
dent director and manager fees and expenses, capitalized interest, 
rating agency fees and expenses, stock exchange listing and compli- 
ance fees and expenses, and filing fees, including costs related to 
obtaining the financing order; 

(D) Any income taxes and license or other fees imposed on the 
revenues generated from the collection of storm recovery charges or 
otherwise resulting from the collection of storm recovery charges, in 
any such case whether paid, payable, or accrued; 

(E) Any gross receipts, franchise, use, and other taxes or similar 
charges including, but not limited to, regulatory assessment fees, in 
any such case whether paid, payable, or accrued, imposed upon the 
electric utility, any assignee, or any financing party with respect to 
the receipt of storm recovery charges or the issuance of storm 
recovery bonds; and 

(F) Any other costs, charges, and amounts approved by the com- 
mission in a financing order; 

(6) “Financing order” means an order of the commission adopted 
upon petition of an electric utility and pursuant to § 23-18-903 which, 
among other things, allows for: 

(A) The issuance of storm recovery bonds; 

(B) The imposition, collection, and periodic adjustments of storm 
recovery charges; 

(C) The creation of storm recovery property; or 

(D) The sale, assignment, or transfer of storm recovery property to 
an assignee; 

(7) “Financing party” means any holder of storm recovery bonds and 
any trustee, collateral agent, or other person acting for the benefit of 
holders of storm recovery bonds; 

(8) “Financing statement” has the same meaning as that provided in 
the Uniform Commercial Code — Secured Transactions, § 4-9-101 et 
seq.; 

(9) “Secured party” means a financing party in favor of which an 
electric utility or its direct or indirect successors or assignees creates a 
security interest in all or any portion of its interest in or right to storm 
recovery property. A secured party may be granted a security interest in 
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storm recovery property under this subchapter and a security interest 
in other collateral subject to the Uniform Commercial Code — Secured 
Transactions, § 4-9-101 et seq., in one (1) security agreement; 

(10) “Security interest” means a pledge, hypothecation, or other 
encumbrance of or other right over any portion of storm recovery 
property created by contract to secure the payment or performance of 
an obligation; 

(11) “Storm” means, individually or collectively, a named tropical 
storm, a named hurricane, a tornado, an ice or snow storm, a flood, an 
earthquake or other significant weather event or a natural disaster that 
occurred during the calendar year 2009 or thereafter; 

(12) “Storm recovery activity” means any activity or activities by or 
on behalf of an electric utility in connection with the restoration of 
service associated with electric power outages affecting customers of an 
electric utility as the result of a storm or storms, including, but not 
limited to, all internal and external labor costs and all costs related to 
mobilization, staging, and construction, reconstruction, replacement, or 
repair of electric generation, transmission, or distribution facilities; 

(13) “Storm recovery bonds” means bonds, debentures, notes, certifi- 
cates of beneficial interest, certificates of participation, certificates of 
ownership, or other evidences of indebtedness or ownership that are 
issued pursuant to or in connection with an indenture, contract, 
ancillary agreement, or other agreement of an electric utility or an 
assignee pursuant to a financing order, the proceeds of which are used 
directly or indirectly to provide, recover, finance, or refinance commis- 
sion-approved storm recovery costs, financing costs, and costs to replen- 
ish or fund a storm recovery reserve to such level as the commission 
may authorize in a financing order, and which are secured by or payable 
from storm recovery property. If certificates of beneficial interest or 
certificates of participation or ownership are issued, references in this 
subchapter to principal, interest, or premium shall be construed to refer 
to comparable amounts under those certificates; 

(14) “Storm recovery charges” means the amounts authorized by the 
commission to recover, finance, or refinance storm recovery costs, 
financing costs, and the costs to create, fund, or replenish a storm 
recovery reserve, including, but not limited to, through the issuance 
and repayment of storm recovery bonds. Such charges shall be imposed 
on all customer bills and collected by an electric utility or its successors 
or assignees, or a collection agent. Such charges shall be nonbypassable 
charges that are separate and apart from the electric utility’s base rates 
and shall be paid by all existing and future customers receiving 
transmission or distribution service, or both, from the electric utility or 
its successors or assignees under commission-approved rate schedules 
as provided in the financing order. An individual customer’s monthly 
storm recovery charges shall be based upon the customer’s then current 
monthly billing determinants; 

(15) “Storm recovery costs” means, at the option and request of the 
electric utility and as approved by the commission pursuant to § 23- 
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18-903, reasonable and necessary costs, including costs expensed, 
charged to self-insurance reserves, capitalized, or otherwise financed, 
that are incurred, including costs incurred prior to April 1, 2009, or 
expected to be incurred by an electric utility in undertaking a storm 
recovery activity. Such costs shall be net of applicable insurance 
proceeds and, where determined appropriate by the commission, shall 
include adjustments for normal capital replacement and operating 
costs, lost revenues, or other potential offsetting adjustments. Storm 
recovery costs shall include carrying costs, at simple interest which 
shall accrue at a rate equal to the electric public utility’s last approved 
rate-base rate of return, from the date on which the storm recovery 
costs were incurred until the date that storm recovery bonds are issued 
or until storm recovery costs are otherwise recovered. Storm recovery 
costs shall also include the costs of retiring or purchasing any indebt- 
edness or equity relating to or associated with storm recovery activities, 
including accrued interest, premium and other fees, costs, and charges 
related thereto. Storm recovery costs shall also include the costs to 
create or fund any storm recovery reserves or to replenish any shortfall 
in any storm recovery reserves; 
(16) “Storm recovery property” means: 

(A) All rights and interests of an electric utility or the direct or 
indirect successors or assignees of the electric utility under a financ- 
ing order, including the right to impose, bill, collect, and receive storm 
recovery charges authorized in the financing order and to obtain 
periodic adjustments to such charges as provided in the financing 
order; and 

(B) All revenues, collections, claims, rights to payments, pay- 
ments, money, or proceeds arising from the rights and interests 
specified in subdivision (16)(A) of this section, regardless of whether 
such revenues, collections, claims, rights to payment, payments, 
money, or proceeds are imposed, billed, received, collected, or main- 
tained together with or commingled with other revenues, collections, 
rights to payment, payments, money, or proceeds; 

(17) “Storm recovery reserve” means an electric utility’s storm cost 
reserve account established pursuant to § 23-4-112; and 

(18) “Uniform Commercial Code — Secured Transactions” means 
§ 4-9-101 et seq. 


History. Acts 2009, No. 729, § 1. 


23-18-903. Financing orders. 


(a) An electric utility may petition the Arkansas Public Service 
Commission for a financing order. For each petition, the electric utility 
shall: 

(1) Describe the storm recovery activities that the electric utility has 
undertaken or proposes to undertake and describe the reasons for 
undertaking the activities; 
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(2) Set forth the known storm recovery costs and estimate the costs 
of any storm recovery activities that are not completed or for which the 
tae are not yet known as identified and requested by the electric 
utility; 

(3) Set forth the level of the storm recovery reserve that the utility 
proposes to establish or replenish and has determined would be 
appropriate to recover through storm recovery bonds and is seeking to 
so recover and such level that the utility is funding or will seek to fund 
through other means, together with a description of the factors and 
calculations used in determining the amounts and methods of recovery; 

(4) Indicate whether the electric utility proposes to finance all or a 
portion of the storm recovery costs and storm recovery reserve using 
storm recovery bonds. If the electric utility proposes to finance a portion 
of such costs, the electric utility shall identify that portion in the 
petition; 

(5) Estimate the financing costs related to the storm recovery bonds; 

(6) Estimate the storm recovery charges necessary to pay in full as 
scheduled the principal of, premium, if any, and interest on the 
proposed storm recovery bonds and related financing costs until the 
legal final maturity date of such proposed storm recovery bonds; 

(7) Estimate any cost savings from or demonstrate how rate impacts 
to customers would be mitigated as a result of financing storm recovery 
costs with storm recovery bonds in comparison with traditional utility 
financing or other traditional utility recovery methods; 

(8) File with the petition direct testimony supporting the petition; 
and 

(9) Facilitate a timely audit of all capital costs included within the 
storm recovery costs proposed to be financed by storm recovery bonds. 

(b)(1)(A) Proceedings on a petition submitted pursuant to subsection 

(a) of this section shall begin with a petition by an electric utility and 

shall be disposed of in accordance with the commission’s rules and 

regulations promulgated pursuant to the Arkansas Administrative 

Procedure Act, § 25-15-201 et seq., except that the provisions of this 

section, to the extent applicable, shall control. 

(B) Within seven (7) days after the filing of a petition, the commis- 
sion shall publish a case schedule, which schedule shall place the 
matter before the commission on an agenda that will permit a 
commission decision no later than one hundred twenty (120) days 
after the date the petition is filed. 

(C) No later than one hundred thirty-five (135) days after the date 
the petition is filed, the commission shall issue a financing order or an 
order rejecting the petition. The commission shall issue a financing 
order authorizing financing of reasonable and prudent storm recov- 
ery costs, the storm recovery reserve amount determined appropriate 
by the commission, and financing costs if the commission finds that 
the issuance of the storm recovery bonds and the imposition of storm 
recovery charges authorized by the order are reasonably expected to 
result in lower overall costs or to mitigate rate impacts to customers 
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as compared with traditional utility financing or other traditional 

utility recovery methods. Any determination of whether storm recov- 

ery costs are reasonable and prudent shall be made with reference to 

the general public interest in and the scope of effort required to 

provide the safe and expeditious restoration of electric service. 

(2) In a financing order issued to an electric utility, the commission 
shall: 

(A) Specify the amount of storm recovery costs and the level of 
storm recovery reserves, taking into consideration, to the extent the 
commission deems appropriate, any other methods used to recover 
these costs, and describe and estimate the amount of financing costs 
which may be recovered through storm recovery charges, and specify 
the period over which such costs may be recovered; 

(B) Determine that the proposed structuring, expected pricing, 
and financing costs of the storm recovery bonds are reasonably 
expected to result in lower overall costs or would mitigate rate 
impacts to customers as compared with traditional utility financing 
or other traditional utility recovery methods; 

(C) Provide that, for the period specified pursuant to subdivision 
(b)(2)(A) of this section, the imposition and collection of storm 
recovery charges authorized in the financing order shall be nonby- 
passable and paid by all customers receiving transmission or distri- 
bution service, or both, from an electric utility or its successors or 
assignees under commission-approved rate schedules as provided in 
the financing order. An individual customer’s monthly storm recovery 
charges shall be based upon the customer’s then-current monthly 
billing determinants; 

(D) Determine what portion, if any, of the storm recovery reserves 
must be held in a funded reserve and any limitations on how the 
reserve may be held, accessed, or used; 

(E) Include a formula-based mechanism for making expeditious 
periodic adjustments in the storm recovery charges that customers 
are required to pay under the financing order and for making any 
adjustments that are necessary to correct for any projected overcol- 
lection or undercollection of the charges or to otherwise ensure the 
timely payment as scheduled of storm recovery bonds and financing 
costs and other required amounts and charges payable in connection 
with the storm recovery bonds; 

(F) Specify the storm recovery property that is or shall be created 
in favor of an electric utility or its successors or assignees and that 
shall be used to pay or secure storm recovery bonds and financing 
costs; 

(G) Specify the degree of flexibility to be afforded to the electric 
utility in establishing the terms and conditions of the storm recovery 
bonds, including, but not limited to, repayment schedules, interest 
rates, and other financing costs; 

(H) Provide the method by which storm recovery charges shall be 
allocated among the customer classes; 
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(I) Provide that after the final terms of an issuance of storm 
recovery bonds have been established and prior to the issuance of 
storm recovery bonds, the electric utility shall determine the result- 
ing initial storm recovery charge in accordance with the financing 
order and such initial storm recovery charge shall be final and 
effective upon the issuance of such storm recovery bonds without 
further commission action; and 

(J) Include any other conditions that the commission considers 
appropriate and that are not otherwise inconsistent with this section. 
(c) After the issuance of a financing order, the electric utility retains 

sole discretion regarding whether to cause the storm recovery bonds to 
be issued, including the right to defer or postpone such sale, assign- 
ment, transfer, or issuance, provided that the storm recovery bonds, 
other than refunding bonds, may not be issued later than two (2) years 
from the date the financing order becomes final and nonappealable, or 
such later date as provided in the financing order, and provided further, 
that nothing herein shall prevent the electric utility, prior to the end of 
such two-year period, from abandoning the issuance of storm recovery 
bonds under the financing order, if this is in the best interest of 
ratepayers, by filing with the commission a statement of abandonment 
and the reasons therefore. Nothing herein limits the rights of the 
electric utility to recover its storm recovery costs under normal rate- 
making should the storm recovery bonds not be issued. 

(d) At the request of an electric utility, the commission may com- 
mence a proceeding and issue a subsequent financing order that 
provides for the refinancing, retiring, or refunding of storm recovery 
bonds issued pursuant to the original financing order if the commission 
finds that the subsequent financing order satisfies all of the criteria 
specified in subsection (b) of this section. Effective on retirement of the 
refunded storm recovery bonds and the issuance of new storm recovery 
bonds, the commission may adjust the related storm recovery charges 
accordingly or establish substitute storm recovery charges. Any such 
financing order shall be issued within one hundred twenty (120) days of 
the application of an electric utility therefor. 

(e) All financing orders by the commission shall be operative and in 
full force and effect from the date of issuance by the commission. 

(f) An aggrieved party or intervenor may within fifteen (15) days 
after the financing order or a supplemental order made by the commis- 
sion becomes effective, or within fifteen (15) days from the date an 
application for rehearing is deemed to be denied as provided in 
§ 23-2-422, file in the Court of Appeals a petition setting forth the 
particular cause of objection to the order complained of. Inasmuch as 
delay in the determination of the appeal of a financing order may delay 
the issuance of storm recovery bonds thereby diminishing savings to 
customers which might be achieved if such bonds were issued as 
contemplated by a financing order, all such cases shall be given 
precedence over all other civil cases in the court and shall be heard and 
determined as speedily as possible. 
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(g) A financing order issued to an electric utility may provide that 
creation of the electric utility’s storm recovery property pursuant to 
subdivision (b)(2)(F) of this section is conditioned upon, and shall be 
simultaneous with, the sale or other transfer of the storm recovery 
property to an assignee and the pledge of the storm recovery property 
to secure storm recovery bonds. 

(h) If the commission issues a financing order, the electric utility 
shall file with the commission at least annually a request for adminis- 
trative approval applying the formula-based true-up mechanism to 
make the adjustments described in subdivision (b)(2)(E) of this section. 
The review of such a request shall be limited to determining whether 
there is any mathematical error in the application of the formula-based 
mechanism relating to the appropriate amount of any projected over- 
collection or undercollection of storm recovery charges and the amount 
of an adjustment. Such adjustments shall ensure the recovery of 
revenues sufficient to provide for the payment of principal, interest, 
acquisition, defeasance, financing costs, or redemption premium and 
other fees, costs, and charges in respect of storm recovery bonds 
approved under the financing order. Within fifteen (15) days after 
receiving an electric utility’s request pursuant to this subsection, the 
commission shall either administratively approve the request or inform 
the electric utility of any mathematical errors in its calculation. If the 
commission informs the utility of mathematical errors in its calcula- 
tion, the utility may correct its error and refile its request. The time 
frames previously described in this subsection shall apply to a refiled 
request. 

(i) Subsequent to the earlier of the transfer of storm recovery 
property to an assignee or the issuance of storm recovery bonds 
authorized thereby, a financing order is irrevocable, and except as 
provided in subsections (d) and (h) of this section, the commission may 
not amend, modify, or terminate the financing order by any subsequent 
action or reduce, impair, postpone, terminate, or otherwise adjust storm 
recovery charges approved in the financing order. 


History. Acts 2009, No. 729, § 1. 


23-18-904. Exceptions to commission jurisdiction. 


(a) If the Arkansas Public Service Commission issues a financing 
order to an electric utility pursuant to this section, the commission may 
not, in exercising its powers and carrying out its duties regarding any 
matter within its authority pursuant to this chapter, consider the storm 
recovery bonds issued pursuant to the financing order to be the debt of 
the electric utility other than for federal and state income tax purposes, 
consider the storm recovery charges paid under the financing order to 
be the revenue of the electric utility for any purpose, or consider the 
storm recovery costs or financing costs specified in the financing order 
to be the costs of the electric utility, nor may the commission determine 
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any action taken by an electric utility which is consistent with the 
financing order to be unjust or unreasonable. 

(b) The commission may not order or otherwise directly or indirectly 
require an electric utility to use storm recovery bonds to finance any 
project, addition, plant, facility, extension, capital improvement, equip- 
ment, or any other expenditure. The commission may not refuse to 
allow an electric utility to recover costs for storm recovery activities in 
an otherwise permissible and reasonable fashion, or refuse or condition 
authorization or approval of the issuance and sale by an electric utility 
of securities or the assumption by it of liabilities or obligations, solely 
because of the potential availability of storm recovery financing. 


History. Acts 2009, No. 729, § 1. 


23-18-905. Storm recovery property. 


(a) All storm recovery property that is specified in a financing order 
shall constitute an existing, present intangible property right or inter- 
est therein, notwithstanding that the imposition and collection of storm 
recovery charges depend on the electric utility to which the financing 
order is issued performing its servicing functions relating to the 
collection of storm recovery charges and on future electricity consump- 
tion. Such property shall exist whether or not the revenues or proceeds 
arising from the property have been billed, have accrued, or have been 
collected and notwithstanding the fact that the value or amount of the 
property is or may be dependent on the future provision of service to 
customers by the electric utility or its successors or assignees and the 
future consumption by customers of electricity. 

(b) Storm recovery property specified in a financing order shall 
continue to exist until the storm recovery bonds issued pursuant to the 
financing order are indefeasibly paid in full and all financing costs of 
the bonds have been paid in full. 

(c) All or any portion of storm recovery property specified in a 
financing order issued to an electric utility, if storm recovery bonds are 
to be issued, shall be sold, assigned, or transferred to a successor or an 
assignee, including an affiliate or affiliates of the electric utility created 
for the limited purpose of acquiring, owning, or administering storm 
recovery property or issuing storm recovery bonds under the financing 
order. All or any portion of storm recovery property may be encumbered 
by a security interest to secure storm recovery bonds issued pursuant to 
the financing order, amounts payable to financing parties and to 
counterparties under any ancillary agreements, and other financing 
costs. Each such sale, assignment, transfer, conveyance, or pledge made 
by or security interest granted by an electric utility or affiliate of an 
electric utility or assignee is considered to be a transaction in the 
ordinary course of business. 

(d) The description of storm recovery property being sold, assigned, 
or transferred to an assignee in any sale agreement, purchase agree- 
ment, or other transfer agreement, being encumbered, granted, or 
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pledged to a secured party in any security agreement, pledge agree- 
ment, or other security document, or indicated in any financing state- 
ment is only sufficient if such description or indication refers to the 
specific financing order that created the storm recovery property and 
states that such agreement or financing statement covers all or part of 
such storm recovery property described in such financing order. A 
description of storm recovery property in a financing statement shall be 
sufficient if it refers to the financing order creating the storm recovery 
property. This subsection applies to all purported sales, assignments, or 
transfers of and all purported grants of liens or security interests in 
storm recovery property, regardless of whether the related sale agree- 
ment, purchase agreement, other transfer agreement, security agree- 
ment, pledge agreement, or other security document was entered into, 
or any financing statement was filed, before or after April 1, 2009. 

(e) If an electric utility defaults on any required payment of charges 
arising from storm recovery property specified in a financing order, the 
court specified in § 23-18-903(f) upon application by an interested 
party and without limiting any other remedies available to the applying 
party shall order the sequestration and payment of the revenues 
arising from the storm recovery property to the financing parties or 
their representatives. Any such order shall remain in full force and 
effect notwithstanding any reorganization, bankruptcy, or other insol- 
vency proceedings with respect to the electric utility or its successors or 
assigns. 

(f) The interest of a transferee, purchaser, acquirer, assignee, or 
secured party in storm recovery property specified in a financing order 
is not subject to setoff, counterclaim, surcharge, or defense by the 
electric utility or any other person or in connection with the reorgani- 
zation, bankruptcy, or other insolvency of the electric utility, its succes- 
sors or assignees, or any other entity. 

(g) Any successor to an electric utility, whether pursuant to any 
reorganization, bankruptcy, or other insolvency proceeding or whether 
pursuant to any merger or acquisition, sale, or other business combi- 
nation or transfer by operation of law, as a result of electric utility 
restructuring or otherwise, shall perform and satisfy all obligations of, 
and have the same rights under a financing order as, the electric utility 
under the financing order in the same manner and to the same extent 
as the electric utility, including collecting and paying to the person 
entitled to receive them, the revenues, collections, payments, or pro- 
ceeds of the storm recovery property. 

(h) Storm recovery bonds shall be nonrecourse to the credit or any 
assets of the electric utility other than the storm recovery property as 
specified in the financing order and any rights under any ancillary 
agreement. 


History. Acts 2009, No. 729, § 1. 
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23-18-906. Sale. 


The sale, assignment, or transfer of storm recovery property is 
governed by this section. All of the following apply to a sale, assign- 
ment, or transfer under this section: 

(1) The sale, conveyance, assignment, or other transfer of storm 
recovery property by an electric utility to an assignee that the parties 
have in the governing documentation expressly stated to be a sale or 
other absolute transfer is an absolute transfer and true sale of, and not 
a pledge of or security interest in, the transferor’s right, title, and 
interest in, to, and under the storm recovery property, other than for 
federal and state income tax purposes. For all purposes other than 
federal and state income tax purposes, the parties’ characterization of 
a transaction as a sale of an interest in storm recovery property shall be 
conclusive that the transaction is a true sale and that ownership has 
passed to the party characterized as the purchaser, regardless of 
whether the purchaser has possession of any documents evidencing or 
pertaining to the interest. After such a transaction, the storm recovery 
property is not subject to any claims of the transferor or the transferor’s 
creditors, other than creditors holding a prior security interest in the 
storm recovery property perfected under subdivision (4) of this section; 

(2) The characterization of the sale, conveyance, assignment, or 
other transfer as a true sale or other absolute transfer under subdivi- 
sion (1) of this section and the corresponding characterization of the 
assignee’s property interest is not affected by: 

(A) Commingling of amounts arising with respect to the storm 
recovery property with other amounts; 

(B) The retention by the transferor of a partial or residual interest, 
including an equity interest or entitlement to any surplus, in the 
storm recovery property, whether direct or indirect, or whether 
subordinate or otherwise; 

(C) Any recourse that the assignee may have against the transf- 
eror, except that any such recourse shall not be created, contingent 
upon, or otherwise occurring or resulting from the inability or failure 
of one (1) or more of the transferor’s customers to timely pay all ora 
portion of the storm recovery charge; 

(D) Any indemnifications, obligations, or repurchase rights made 
or provided by the transferor, except that such indemnity or repur- 
chase rights shall not be based solely upon the inability or failure of 
a transferor’s customers to timely pay all or a portion of the storm 
recovery charge; 

(E) The transferor acting as the collector of the storm recovery 
charges or the existence of any contract that authorizes or requires 
the electric utility, to the extent that any interest in storm recovery 
property is sold or assigned, to contract with the assignee or any 
financing party that it will continue to operate its system to provide 
service to its customers, will collect amounts in respect of the storm 
recovery charges for the benefit and account of such assignee or 
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financing party, and will account for and remit such amounts to or for 

the account of such assignee or financing party, including pursuant to 

a sequestration order authorized by this subchapter; 

(F) The contrary or other treatment of the sale, conveyance, 
assignment, or other transfer for tax, financial reporting, or other 
purposes; 

(G) The granting or providing to holders of the storm recovery 
bonds of a preferred right to the storm recovery property or credit 
enhancement by the electric utility or its affiliates with respect to the 
storm recovery bonds; or 

(H) The status of the assignee as a direct or indirect wholly owned 
subsidiary or other affiliate of the electric utility. The separate 
identity of any assignee of storm recovery property which is a 
subsidiary or affiliate of the electric utility shall not be disregarded 
due to the fact that the assignee and the electric utility share any one 
(1) or more incidents of control, including common managers, officers, 
directors, members, accounting or administrative systems, consoli- 
dated tax returns, or office space, that the assignee may be a 
disregarded entity for tax purposes, that the utility caused the 
formation of the assignee, that a contract by the utility and the 
assignee described in subdivision (2)(E) of this section exists, that the 
assignee has no other business other than pertaining to the storm 
recovery property, that the capitalization of the assignee is limited to 
amounts required for compliance with certain applicable federal 
income tax laws and revenue procedures, or that other factors used in 
applying a single business enterprise test to juridical persons are 
present; 

(3) Any right that an electric utility has in the storm recovery 
property prior to its pledge, sale, or transfer or any other right of an 
electric utility created under this subchapter or created in the financing 
order and assignable under this section or assignable pursuant to a 
financing order shall be property in the form of a contract right. 
Transfer of an interest in storm recovery property to an assignee is 
enforceable only upon the later of the issuance of a financing order, the 
execution and delivery of transfer documents to the assignee in connec- 
tion with the issuance of storm recovery bonds, and the receipt of value. 
An enforceable transfer of an interest in storm recovery property to an 
assignee other than a security interest shall be perfected against all 
third parties, including subsequent judicial or other lien creditors, 
when a notice of that transfer has been given by the filing of a financing 
statement in accordance with subdivision (4) of this section. The 
transfer shall be perfected against third parties as of the date of filing; 

(4) Except as otherwise provided in this subchapter, financing state- 
ments required to be filed under this section shall be filed, indexed, and 
maintained in the same manner and in the same system of records 
maintained for the filing of financing statements under the Uniform 
Commercial Code — Secured Transactions, § 4-9-101 et seq. The filing 
of such a financing statement with the Secretary of State shall be the 
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only method of perfecting a sale, assignment, or transfer of storm 
recovery property. The sale, assignment, or transfer of an interest in 
storm recovery property perfected by filing a financing statement is 
effective against the customers owing payment of the storm recovery 
charges, creditors of the transferor, subsequent transferees, and all 
other third persons notwithstanding the absence of actual knowledge of 
or notice to the customers of the sale, assignment, or transfer. No 
continuation statement need be filed to maintain such perfection; 

(5) The priority of the conflicting ownership interests of assignees in 
the same interest or rights in any storm recovery property is deter- 
mined as follows: 

(A) Conflicting perfected interests or rights of assignees rank 
according to priority in time of perfection; 

(B) A perfected interest or right of an assignee has priority over a 
conflicting unperfected interest or right of an assignee; and 

(C) A perfected interest or right of an assignee has priority over a 
person who becomes a lien creditor after the perfection of such 
assignee’s interest or right; and 

(6) The priority of a sale, assignment, or transfer perfected under 
this section is not impaired by any later modification of the financing 
order or storm recovery property or by the commingling of funds arising 
from storm recovery property with other funds. Any other security 
interest that may apply to those funds, other than a security interest 
perfected under § 23-18-907 shall be terminated when those funds are 
transferred to a segregated account for the assignee or a financing 
party. If storm recovery property has been transferred to an assignee or 
financing party, any proceeds of that property shall be held for and 
delivered to the assignee or financing party by any collector as a 
fiduciary. 


History. Acts 2009, No. 729, § 1. 


23-18-907. Security interests. 


(a) The Uniform Commercial Code — Secured Transactions, § 4-9- 
101 et seq., does not apply to storm recovery property or any right, title, 
or interest of a utility, assignee, or financing party therein except to the 
extent specified in this subchapter. In addition, such right, title, or 
interest pertaining to a financing order including, but not limited to, the 
associated storm recovery property including any revenues, collections, 
claims, rights to payment, payments, money, or proceeds of or arising 
from storm recovery charges pursuant to such order, shall not be 
deemed proceeds of any right or interest other than of the financing 
order and the storm recovery property arising from the financing order. 
All revenues and collections resulting from storm recovery property 
shall constitute proceeds only of the storm recovery property arising 
from the financing order. 

(b) Except to the extent provided in this subchapter with respect to 
filings of financing statements or control of deposit accounts or invest- 
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ment property as original collateral, the creation, attachment, grant- 
ing, perfection, and priority of security interests in storm recovery 
property to secure storm recovery bonds is governed solely by this 
subchapter and not by the Uniform Commercial Code — Secured 
Transactions, § 4-9-101 et seq. 

(c)(1) A security interest in storm recovery property is valid and 
enforceable against the electric utility and its successor or an assignee 
and third parties and attaches to storm recovery property only after all 
of the following conditions are met: 

(A) The issuance of a financing order; 
(B) The execution and delivery of a security agreement, indenture, 
or other agreement with a financing party relating to the granting of 

a security interest in connection with the issuance of storm recovery 

bonds; and 

(C) The receipt of value for the storm recovery bonds. 

(2) A security interest attaches to storm recovery property when all 
of the foregoing conditions have been met, unless the security agree- 
ment expressly postpones the time of attachment. 

(d) A security interest in storm recovery property is perfected when 
it has attached and when the applicable financing statement describing 
the storm recovery property as provided in § 23-18-905(d) has been 
filed with the Secretary of State. The interest of a secured party is not 
perfected unless a financing statement sufficient under this subchapter 
and otherwise in accordance with the Uniform Commercial Code — 
Secured Transactions, § 4-9-101 et seq., is filed, and after perfection the 
secured party’s interest continues in the storm recovery property and 
all proceeds of such storm recovery property, whether or not billed, 
accrued, or collected, and whether or not deposited into a deposit 
account and however evidenced; provided however that a security 
interest granted by the issuer of and securing storm recovery bonds 
held by a secured party having control of a segregated deposit account 
or securities account as original collateral into which revenues, collec- 
tions, or proceeds of storm recovery property are deposited or credited 
may be perfected by control as provided in subsection (e) of this section. 
A security interest in proceeds of storm recovery property is a perfected 
security interest if the security interest in the storm recovery property 
was perfected under this subchapter. Except as otherwise provided in 
this subchapter, financing statements required to be filed pursuant to 
this section shall be filed, indexed, and maintained in the same manner 
and in the same system of records maintained for the filing of financing 
statements under the Uniform Commercial Code — Secured Transac- 
tions, § 4-9-101 et seq. The filing of such a financing statement shall be 
the only method of perfecting a lien or security interest on storm 
recovery property except as provided in this subsection. No continua- 
tion statement need be filed to maintain such perfection. 

(e) A perfected security interest in storm recovery property and all 
proceeds of such storm recovery property, whether or not billed, 
accrued, or collected, and whether or not deposited into a deposit 
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account and however evidenced, shall have priority over a conflicting 
lien of any nature in the same collateral property, except a security 
interest is subordinate to the rights of a person that becomes a lien 
creditor before the perfection of such security interest. A security 
interest in storm recovery property which qualifies for priority over a 
conflicting security interest or lien also has priority over the conflicting 
security interest or lien in proceeds of the storm recovery property. The 
relative priority of a perfected security interest of a secured party is not 
adversely affected by any lien or security interest in a deposit account 
of the electric utility that is a collector and into which the revenues are 
deposited. The priority of a security interest perfected under this 
section is not defeated or impaired by any later modification of the 
financing order or storm recovery property or by the commingling of 
funds arising from storm recovery property with other funds. Any other 
security interest, other than a prior security interest perfected under 
this subchapter, that may apply to those funds shall be terminated as to 
all funds transferred to a segregated account for the benefit of an 
assignee or a financing party or to an assignee or financing party 
directly. The perfection by control, the effect of perfection by control, 
and the priority of a security interest granted by the issuer of and 
securing storm recovery bonds held by a secured party having control of 
a segregated deposit account or securities account as original collateral 
into which revenues, collections, or proceeds of storm recovery property 
are deposited or credited shall be governed by the Uniform Commercial 
Code — Secured Transactions, § 4-9-101 et seq., including the choice of 
law rules in §§ 4-9-301 — 4-9-3077. 

(f) If a default or termination occurs under the terms of the storm 
recovery bonds, the secured party may foreclose on or otherwise enforce 
the security interest in any storm recovery property as if it were a 
secured party under the Uniform Commercial Code — Secured Trans- 
actions, § 4-9-101 et seq. Asecured party holding a security interest in 
storm recovery property shall be entitled to exercise all of the same 
rights and remedies as are available to a secured party under the 
Uniform Commercial Code — Secured Transactions, § 4-9-101 et seq., 
to the same extent as if those rights and remedies were set forth in this 
subchapter. A court may order that amounts arising from storm 
recovery property be transferred to a separate account of the secured 
party for the financing parties’ benefit, to which their security interest 
shall apply. On application by or on behalf of a secured party to the 
court of this state specified in this subsection, such court shall order the 
sequestration and payment to the financing parties of revenues arising 
from the storm recovery property. 

(g) Asecurity interest created under this subchapter may provide for 
a security interest in after-acquired collateral. A security interest 
granted under this subchapter is not invalid or fraudulent against 
creditors solely because the grantor or the electric utility as collector or 
servicer has the right or ability to commingle the collateral or proceeds, 
or collect, compromise, enforce, and otherwise deal with collateral. 
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(h) Any action arising under the provisions of this subchapter to 
enforce a security interest in any security interest governed by this 
subchapter or in any storm recovery property, or which otherwise 
asserts an interest in, or a right in, to, or against any storm recovery 
property, wherever located or deemed located, shall be brought in the 
Pulaski County Circuit Court. 

(i) The priority of the conflicting interests of secured parties in the 
same interest or rights in any storm recovery property is determined as 
follows: 

(1) Conflicting perfected interests or rights of secured parties rank 
according to priority in time of perfection. Priority dates from the time 
a filing covering the interest or right is made in accordance with this 
section and the Uniform Commercial Code — Secured Transactions, 
§ 4-9-101 et seq.; 

(2) A perfected interest or right of a secured party has priority over 
a conflicting unperfected interest or right of an assignee; and 

(3) A perfected interest or right of a secured party has priority over 
a person who becomes a lien creditor after the perfection of such 
secured party’s interest or right. 

(j) The priority of a lien and security interest in storm recovery 
property perfected under this section is not impaired by any later 
modification of the financing order or storm recovery property or by the 
commingling of funds arising from storm recovery property with other 
funds. Any other security interest that may apply to the storm recovery 
property shall be terminated when those funds are transferred to a 
segregated account for the assignee or a financing party. If storm 
recovery property has been transferred to an assignee or financing 
party, any proceeds of that storm recovery property shall be held in 
trust for the assignee or financing party. 


History. Acts 2009, No. 729, § 1. 


23-18-908. Choice of law — Conflicts. 


(a) The law governing the validity, enforceability, attachment, per- 
fection, priority, exercise of remedies, and venue with respect to the 
sale, assignment, or transfer of an interest or right or the creation of a 
security interest in any storm recovery property shall be exclusively the 
laws of this state, without applying this state’s law on conflicts of laws 
and notwithstanding any contrary contractual provision. The validity, 
enforceability, attachment, perfection, priority, and exercise of remedies 
with respect to the sale, assignment, or transfer of an interest or right 
or the creation of a security interest in any storm recovery property 
shall be governed by this subchapter, and solely to the extent not 
addressed by this subchapter, by the Uniform Commercial Code — 
Secured Transactions, § 4-9-101 et seq., and other laws of this state. 

(b) In the event of conflict between this subchapter and any other law 
regarding the attachment, creation, perfection, the effect of perfection, 
or priority of, and sale, assignment, or transfer of, or security interest 
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in, storm recovery property, or the exercise of remedies with respect 
thereto, this subchapter shall govern to the extent of the conflict. 


History. Acts 2009, No. 729, § 1. 


23-18-909. Storm recovery bonds not public debt — Legal in- 
vestments. 


(a) Storm recovery bonds are not a debt or a general obligation of the 
state or any of its political subdivisions, agencies, or instrumentalities 
and are not a charge on their full faith and credit. An issue of storm 
recovery bonds does not, directly or indirectly or contingently, obligate 
the state or any agency, political subdivision, or instrumentality of the 
state to levy any tax or make any appropriation for payment of the 
bonds, other than for paying storm recovery charges in their capacity as 
consumers of electricity. All storm recovery bonds authorized by a 
financing order by the Arkansas Public Service Commission must 
contain on the face thereof a statement to the following effect: 
“Neither the full faith and credit nor the taxing power of the State of 
Arkansas is pledged to the payment of the principal of, or interest on, 
this bond.” 

(b) Storm recovery bonds shall be legal investments for all govern- 
mental units, financial institutions, insurance companies, fiduciaries, 
and other persons that require statutory authority regarding legal 
investment. 


History. Acts 2009, No. 729, § 1. 


23-18-910. Tax treatment. 


The Arkansas state income tax treatment of the following events will 
conform to the federal income tax treatment of such events: 

(1) The electric utility’s receipt of a financing order that creates 
storm recovery property for the benefit of the electric utility; 

(2) The electric utility's receipt of cash or other valuable consider- 
ation in exchange for its transfer of the storm recovery property to an 
affiliate which is wholly owned, directly or indirectly, by the electric 
utility; and 

(3) The electric utility's receipt of cash or other valuable consider- 
ation in exchange for storm recovery bonds issued by the financing 


party. 
History. Acts 2009, No. 729, § 1. 


23-18-911. State pledge — Definition. 


(a) For purposes of this section, the term “bondholder” means a 
person who holds, owns, or is the beneficial holder or owner of a storm 
recovery bond. 
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(b)(1) The state and its agencies, including the Arkansas Public 
Service Commission, pledge to and agree with bondholders, the owners 
of the storm recovery property, and other financing parties that the 
state will not: 

(A) Alter the provisions of this section which make the storm 
recovery charges imposed by a financing order irrevocable, binding, 
and nonbypassable charges; 

(B) Take or permit any action that impairs or would impair the 
value of storm recovery property; or 

(C) Except as allowed under this section, reduce, alter, or impair 
storm recovery charges that are to be imposed, collected, and remit- 
ted for the benefit of the bondholders and other financing parties 
until any and all principal, interest, premium, financing costs and 
other fees, expenses, or charges incurred, and any contracts to be 
performed in connection with the related storm recovery bonds have 
been paid and performed in full. 

(2) Nothing in this subsection shall preclude limitation or alteration 
if full compensation is made by law for the full protection of the storm 
recovery charges collected pursuant to a financing order and of the 
holders of storm recovery bonds and any assignee or financing party 
entering into a contract with the electric utility. 

(c) Any person or entity that issues storm recovery bonds may 
include the pledge specified in subsection (b) of this section in the bonds 
and related documentation. 


History. Acts 2009, No. 729, § 1. 


23-18-912. Assignee or financing party not an electric utility. 


An assignee or financing party shall not be considered an electric 
utility or person providing electric service by virtue of engaging in the 
transactions described in this subchapter. 


History. Acts 2009, No. 729, § 1. 


SuBCHAPTER 10 — REGULATION OF ELECTRIC DEMAND RESPONSE ACT 


SECTION. SECTION. 
23-18-1001. Title. 23-18-1004. Marketing or selling of de- 
23-18-1002. Definitions. mand response prohibited. 


23-18-1003. Authority to regulate de- 23-18-1005. Applicability. 
mand response. 


23-18-1001. Title. 


This subchapter shall be known and may be cited as the “Regulation 
of Electric Demand Response Act”. 


History. Acts 2013, No. 1078, § 1. 
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23-18-1002. Definitions. 


As used in this subchapter: 

(1)(A) “Aggregator of retail customers” means a person that aggre- 
gates demand response from retail customers for the purpose of 
marketing, selling, or marketing and selling the aggregated demand 
response: 

(i) To an electric public utility; or 

(ii) Into a wholesale electricity market. 

(B) “Aggregator of retail customers” does not include: 

(i) An electric public utility to the extent that it engages in demand 
response programs or demand response aggregation activities with 
the retail customers in its own service territory as certificated by the 
Arkansas Public Service Commission; or 

(ii) A municipally owned electric utility or consolidated municipal 
utility improvement district to the extent that it engages in demand 
response programs or demand response aggregation activities with 
the retail customers in its own service territory; and 
(2)(A) “Demand response” means a reduction in the consumption of 
on-peak or off-peak electric energy by a retail customer served by an 
electric public utility or a municipally owned electric utility or 
consolidated municipal utility improvement district relative to the 
retail customer’s expected consumption in response to: 

(i) Changes in the price of electric energy to the retail customer 
over time; or 

(ii) Incentive payments designed to induce lower consumption of 
electric energy. 

(B) “Demand response” includes demand response resources ca- 
pable of providing demand response. 


History. Acts 2013, No. 1078, § 1. 


23-18-1003. Authority to regulate demand response. 


(a) The marketing, selling, or marketing and selling of demand 
response within the State of Arkansas by electric public utilities or 
ageregators of retail customers to retail customers or by electric public 
utilities, aggregators of retail customers, or retail customers into 
wholesale electricity markets is subject to regulation by: 

(1) The Arkansas Public Service Commission under Acts 1935, No. 
324, as amended; or 

(2) The local governing authority in the case of a municipally owned 
electric utility or a consolidated municipal utility improvement district. 

(b) The commission: 

(1) May establish the terms and conditiuns for the marketing, 
selling, or marketing and selling of demand response by electric public 
utilities or aggregators of retail customers to retail customers or by 
electric public utilities, aggregators of retail customers, or retail cus- 
tomers into wholesale electricity markets; and 
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(2) Shall not regulate demand response investments or demand 
response actions of a retail customer on the customer’s side of the 


electric meter. 


History. Acts 2013, No. 1078, § 1. 

Publisher’s Notes. Acts 1935, No. 324, 
referred to in this section, is codified as 
§§ 14-200-101, 14-200-103 — 14-200-108, 
14-200-111, 23-1-101 — 23-1-112, 23-2- 
301, 23-2-303 — 23-2-308, 23-2-310, 23-2- 
312, 23-2-314 — 23-2-316, 23-2-402, 23-2- 


410 — 23-2-412, 23-2-414 — 23-2-421, 
23-2-426, 23-2-428, 23-2-429, 23-3-101 — 
23-3-107, 23-3-112 — 23-3-115, 23-3-118, 
23-3-119, 23-3-201 — 23-3-206, 23-4-102, 
23-4-103, 23-4-105 — 23-4-109, 23-4-205, 
23-4-402 — 23-4-405, 23-4-407 — 23-4- 
418, 23-4-620 — 23-4-634, 23-18-101. 


404 [repealed], 23-2-405, 23-2-408, 23-2- 


23-18-1004. Marketing or selling of demand response prohib- 
ited. 


The marketing, selling, or marketing and selling of demand response 
into wholesale electricity markets by an aggregator of retail customers 
or by a retail customer is prohibited unless the Arkansas Public Service 
Commission or the governing authority of a municipally owned electric 
utility or a consolidated municipal utility improvement district deter- 
mines that the marketing, selling, or marketing and selling of demand 
response into wholesale electricity markets by aggregators of retail 
customers or by retail customers is in the public interest. 


History. Acts 2013, No. 1078, § 1. 


23-18-1005. Applicability. 


This subchapter does not prevent a nonresidential customer from 
opting out in accordance with § 23-3-405 of energy conservation 
programs and measures as defined in § 23-3-403. 


History. Acts 2013, No. 1078, § 1. 


CHAPTER 19 
CABLE AND VIDEO COMMUNICATIONS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ARKANSAS VIDEO SERVICE AcT. 


Publisher’s Notes. Former Chapter 
19, concerning the Electric Consumer 
Choice Act of 1999, was repealed by Acts 
2003, No. 204, § 18. The former chapter 
was derived from the following sources: 

23-19-101. Acts 1999, No. 1556, § 1; 
2001, No. 324, § 11. 

23-19-102. Acts 1999, No. 1556, § 1. 

23-19-103. Acts 1999, No. 1556, $ 1; 
2001, No. 324, § 12. 


23-19-104. Acts 1999, No. 1556, § 1. 
23-19-105. Acts 1999, No. 1556, § 1. 
23-19-106. Acts 1999, No. 1556, § 1. 
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23-19-108. Acts 1999, No. 1556, § 1. 
23-19-109. Acts 1999, No. 1556, § 20. 
23-19-201. Acts 1999, No. 1556, § 1. 
23-19-202. Acts 1999, No. 1556, § 1. 
23-19-203. Acts 1999, No. 1556, § 1. 
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23-19-204. Acts 1999, No. 1556, § 1. 

23-19-205. Acts 1999, No. 1556, § 1; 
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CABLE AND VIDEO COMMUNICATIONS 


23-19-616. Acts 1999, No. 1556, § 1. 

Effective Dates. Acts 2013, No. 276, 
§ 3: Mar. 6, 2013. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that perhaps the lack of uniformity in 
the laws governing video service providers 
is inequitable to certain citizens and gov- 
ernment entities; that this act establishes 
uniform regulation of video service provid- 
ers and a simplified process for the issu- 
ance of a state franchise that will encour- 
age entry of new video service providers to 
the state marketplace; and that this act is 
immediately necessary because it ensures 
uniform regulation of video service provid- 
ers, assures equality of treatment of video 
service providers, and encourages new 
video service providers to enter the state. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


SUBCHAPTER 1 — GENERAL PROVISIONS 


[Reserved] 


SuBCHAPTER 2 — ARKANSAS VIDEO SERVICE ACT 


SECTION. 

23-19-201. Title. 

23-19-202. Definitions. 

23-19-203. Franchising authority — Ap- 
plication for certificate of 
franchise authority — 
Modification of service ar- 
eas — Term of certificate of 
franchise authority and 
termination of certificate 
of franchise authority. 

23-19-204. Certificate of franchise au- 
thority — Fees. 

23-19-205. Use of public rights-of-way by 


SECTION. 
holder of certificate of 
franchise authority. 

23-19-206. Video service provider fee — 
Definitions. 

23-19-207. Prohibited activity — Rem- 
edies for noncompliance. 

23-19-208. Customer service standards. 

23-19-209. Designation and use of chan- 
nel capacity for public, 
educational, or govern- 
mental use — Definition. 

23-19-210. Applicability of other laws. 
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23-19-201. Title. 


This subchapter shall be known and may be cited as the “Arkansas 
Video Service Act”. 


History. Acts 2013, No. 276, § 2. 


23-19-2022. Definitions. 


As used in this subchapter: 

(1) “Access to video service” means the capability of a video service 
provider to provide video service at a household address irrespective of 
whether a subscriber has ordered the service or the service is provided 
at the address; 

(2) “Books and records” includes without limitation: 

(A) Records kept in the regular course of business and that are not 
limited to accounting records; 

(B) Billing detail records; and 

(C) Tax billing detail records; 

(3) “Cable service” means the same as defined in 47 U.S.C. § 522, as 
it existed on January 1, 2013; 

(4) “Certificate of franchise authority” means a certificate issued by 
the Secretary of State to a video service provider under this subchapter; 

(5)(A)G) “Franchise” means the same as defined in 47 U.S.C. § 522, 

as it existed on January 1, 2013. 

(ii) A certificate of franchise issued under § 23-19-203 shall con- 
stitute a franchise for the purpose of 47 U.S.C. § 542, as it existed on 
January 1, 2013. 

(B) “Franchise” also means any agreement between a video service 
provider and a political subdivision under which a video service 
provider is authorized or otherwise permitted to provide video service 
in the political subdivision; 

(6) “Franchising entity” means this state or a city or county in this 
state authorized by state or federal law to grant a franchise; 

(7) “Governing body” means the city council or the county quorum 
court of a political subdivision; 

(8) “Incumbent video service provider” means a person that provides 
cable or video service and holds a franchise issued by a political 
subdivision before July 1, 2013; 

(9) “Nonincumbent video service provider” means: 

(A) A person authorized under this subchapter to provide video 
service in an area in which video service is being provided by an 
incumbent video service provider; 

(B) A person authorized under this subchapter to provide service 
in a geographical area in which on July 1, 2013, there was no 
incumbent video service provider providing video service; or 

(C) Any other person that provides video service after March 6, 
2013, that is not an incumbent video service provider; 

(10) “Political subdivision” means a city, county, or other governmen- 
tal entity of the state having maintenance and operation responsibility 
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over the public rights-of-way in a geographical area for which a 
franchise or certificate of franchise authority has been issued by a 
franchising entity; 

(11) “Public rights-of-way” means the area on, below, or above a 
public roadway, highway, street, public sidewalk, alley, waterway, or 
utility easement dedicated for compatible uses; 

(12) “Service area” means contiguous geographical territory in the 
state where a video service provider may provide video service under a 
certificate of franchise authority; 

(13) “Service tier” means a category of video service provided by a 
video service provider to a subscriber and for which a separate rate is 
charged by the video service provider; 

(14)(A) “Subscriber” means a person in this state that buys video 

service. 

(B) “Subscriber” does not include a person that buys video service 
for resale and that, on resale, is required to pay a video service 
provider fee under this subchapter or under the terms of a franchise 
with a political subdivision; 

(15)(A) “Video service” means the delivery of video programming to 

subscribers in which: 

(i) The video programming is generally considered comparable to 
video programming delivered to viewers by a television broadcast 
station, cable service, or digital television service, without regard to 
the technology used to deliver the video service, including Internet 
protocol technologies; and 

(ii) The service is provided primarily through equipment or facili- 
ties located in whole or in part in, on, under, or over any public 
right-of-way. 

(B) “Video service” includes cable service and video service deliv- 
ered by a community antenna television system but excludes video 
programming: 

(i) Provided to persons in their capacity as subscribers to commer- 
cial mobile service as defined in 47 U.S.C. § 332(d), as it existed on 
January 1, 2013; or 

(ii) Provided as part of and via a service that enables end users to 
access content, information, electronic mail, or other services offered 
over the public Internet; 

(16) “Video service provider” means a provider of video service, 
including without limitation a cable service provider, an incumbent 
video service provider, and a nonincumbent video service provider; and 

(17) “Video service provider fee” means the amount paid by a video 
service provider to a political subdivision under § 23-19-206. 


History. Acts 2013, No. 276, § 2. 
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23-19-203. Franchising authority — Application for certificate 
of franchise authority — Modification of service 
areas — Term of certificate of franchise authority 
and termination of certificate of franchise author- 
ity. 

(a) After June 30, 2013: 

(1) Aperson shall not act as a video service provider within the state 
unless the person: 

(A) Is providing video service under a franchise from a political 
subdivision in effect on March 6, 2013, or a subsequent renewal of the 
franchise; 

(B) Elects to: 

(i) Negotiate a franchise with a political subdivision that estab- 
lishes the terms and conditions applicable to that person to provide 
video service within the jurisdictional boundaries of the political 
subdivision and has been issued a franchise from the political 
subdivision for such a purpose; or 

(ii) Adopt the terms and conditions of an existing franchise issued 
by a political subdivision to an incumbent video service provider 
providing video service within the same service area and that has 
been issued a franchise from the political subdivision authorizing the 
video service provider to provide video services within the political 
subdivision under the same terms and conditions as the franchise 
issued to an incumbent video service provider in the political subdi- 
vision; or 

(C) Has been granted a certificate of franchise authority to do 
business in the state by the Secretary of State as authorized in this 
subchapter; and 
(2) A franchise between a political subdivision and a video service 

provider described in subdivision (a)(1)(A) or subdivision (a)(1)(B) of 

this section expires on the earlier of: 

(A) Ten (10) years from the date the franchise was effective; or 

(B) The original expiration date of the franchise. 

(b)(1)(A) This subchapter does not prohibit a person from holding a 

franchise issued by a political subdivision and holding a certificate of 

franchise authority issued by the Secretary of State for a different 
service area. 

(B) Except as permitted under this section, a video service pro- 
vider shall not hold a franchise issued by a political subdivision and 
a certificate of franchise authority issued by the Secretary of State for 
the same service area. 

(2) An incumbent video service provider may submit an application 
for a certificate of franchise authority for a service area in which the 
incumbent video service provider has an existing franchise from a 
political subdivision for the service area, and upon the granting of a 
certificate of franchise authority to the incumbent video service pro- 
vider, the incumbent video service provider’s franchise from the politi- 
cal subdivision shall no longer be of any force or effect. 
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(3) In each service area in which an incumbent video service provider 
provides video service, the incumbent video service provider has sole 
discretion to determine whether or not to apply for a certificate of 
franchise authority or continue to provide service under an existing 
franchise issued by a political subdivision. 

(c) An applicant seeking a certificate of franchise authority shall: 

(1) Submit an application to the Secretary of State that provides: 

(A) The name of the applicant; 

(B) The address of the applicant’s principal place of business in the 
state; 

(C) The names of the applicant’s principal executive officers; 

(D) The designated Arkansas representative for the applicant; 

(EK) Identification of the political subdivisions or parts of political 
subdivisions constituting the service areas in which the applicant 
intends to provide video service; and 

(F’) The date on which the applicant intends to begin providing 
video service in the service area described in the application; 

(2) Provide verification from an officer, general partner, or managing 
member of the applicant that: 

(A) The applicant has filed with the Federal Communications 
Commission the applicable forms needed by the Federal Communi- 
cations Commission in advance of offering video service in this state; 

(B) The applicant is legally, financially, and technically qualified to 
provide video service; and 

(C)\G) The applicant has and maintains with one (1) or more 
companies licensed to do business in the state comprehensive general 
liability insurance coverage and automobile liability insurance cov- 
erage. 

(ii) The insurance policy shall require that the insurance carrier 
pay on behalf of the applicant, up to a limit of not less than one 
million dollars ($1,000,000) for bodily or personal injury, death, or 
property damage or loss as a result of any one (1) occurrence or 
accident, regardless of the number of persons injured or the number 
of claimants, arising out of the negligent or otherwise wrongful act or 
omission of the applicant, or the applicant’s employees or agents. 

(iii) A certificate of automobile liability self-insurance issued to the 
applicant and maintained under § 27-19-107 satisfies the liability 
insurance coverage requirements of this subsection; and 
(3) Submit the filing fee required under § 23-19-204. 

(d) Upon receipt of an application for a certificate of franchise 
authority under this section, the Secretary of State shall: 

(1) Notify the applicant within thirty (30) days after receipt of the 
application whether the application needs additional information or is 
complete; 

(2) Issue a certificate of franchise authority within fifteen (15) days 
after the application is complete; and 

(3) Provide written notice of a certificate of franchise authority 
within fifteen (15) days after issuance of a certificate of franchise 
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authority to the governing body of each political subdivision located in 
the service area designated in the application for a certificate of 
franchise authority. 

(e)(1) A holder of a certificate of franchise authority may change the 
boundaries of an existing service area authorized under the certificate 
of franchise authority by filing written notice of the modification with 
the Secretary of State with the filing fee required under § 23-19-204. 

(2) The boundary modifications are effective on the date the written 
notice is filed with the Secretary of State. 

(3) Such modifications shall not extend the term of the certificate of 
franchise authority as established in subsection (h) of this section. 

(f)(1) A certificate of franchise authority is transferrable. 

(2) To transfer a certificate of franchise authority, the successor shall: 

(A) File an application containing the information required in 
subsection (c) of this section; and 

(B) Acknowledge with the Secretary of State that the successor 
shall provide notice to the political subdivision with jurisdiction 
concerning the public rights-of-way to be used to undertake operation 
and maintenance of video facilities under an approved certificate of 
franchise authority. 

(3) A notice of transfer is approved once received by the Secretary of 
State. 

(g) The holder of a certificate of franchise authority may terminate 
the certificate of franchise authority by submitting a written notice to 
the Secretary of State and an affected political subdivision. 

(h) A certificate of franchise authority is: 

(1) Nonexclusive; 

(2) Valid for an initial term of ten (10) years, subject to changes in 
federal law; and 

(3) Renewable for additional ten-year periods for video service pro- 
viders in compliance with the requirements of subsection (c) of this 
section. 

(i) To the extent required for the purposes of 47 U.S.C. §§ 521 — 561, 
as it existed on January 1, 2013, the state shall constitute the 
franchising authority for video service providers in the state. 

(j) The duties of the Secretary of State under this subchapter are 
ministerial. The Secretary of State shall not condition or limit a 
certificate of franchise authority by imposing on the holder of a 
certificate of franchise authority any obligations or requirements that 
are not authorized by this subchapter. 


History. Acts 2013, No. 276, § 2. 


23-19-204. Certificate of franchise authority — Fees. 


The fees for a certificate of franchise authority to be collected by the 
Secretary of State include: 
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(1) An application filing fee of one thousand five hundred dollars 
($1,500) that includes the cost of issuance of a certificate of franchise 
authority by the Secretary of State; and 

(2) A fee of one hundred dollars ($100) for accepting an amendment 
to a certificate of franchise authority or providing a notice required by 
this subchapter. 


History. Acts 2013, No. 276, § 2. 


23-19-205. Use of public rights-of-way by holder of certificate of 
franchise authority. 


(a) A video service provider has the rights, powers, and duties 
provided for telephone and telegraph companies under §§ 23-17-101 — 
23-17-105. 

(b) To enable the provision of video service, a political subdivision 
shall allow the holder of a certificate of franchise authority to install, 
construct, and maintain facilities in the public rights-of-way over which 
the political subdivision has jurisdiction. 

(c) A political subdivision shall provide the holder of a certificate of 
franchise authority with open, comparable, nondiscriminatory, and 
competitively neutral access to the public rights-of-way in its jurisdic- 
tion. 

(d) This subchapter does not exempt a video service provider from 
compliance with all lawful political subdivision land use regulations, 
including without limitation zoning laws, building permit require- 
ments, pole attachment agreements, street cut permits, and other 
permits required for the use of a political subdivision’s right-of-way. 

(e)(1) In order to construct, maintain, or remove facilities necessary 
to provide video services, a video service provider may peacefully enter 
upon the right-of-way of a political subdivision. 

(2) Avideo service provider is liable for any damage that may result 
from exercising a right under subdivision (e)(1) of this section. 


History. Acts 2013, No. 276, § 2. 


23-19-206. Video service provider fee — Definitions. 


(a) As used in this section: 

(1) “City subscriber” means a subscriber whose service address is in 
the jurisdictional limits of a city; 

(2) “County subscriber” means a subscriber whose service address is 
outside the jurisdictional limits of a city; 

(3)(A) “Gross revenue” shall be calculated in accordance with gener- 

ally accepted accounting principles and means all consideration of 

any kind or nature, including without limitation cash, credit, prop- 

erty, and in-kind contributions, services, or goods derived by the 

holder of a certificate of franchise authority from the operation of the 

video service provider’s network to provide video service within the 

political subdivision. 
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(B) “Gross revenue” includes all consideration paid to the holder of 
a certificate of franchise authority and its affiliates only to the extent 
that the holder of a certificate of franchise authority or its affiliates 
are acting as a provider of video service under this subchapter, which 
includes the following: 

(i) All fees charged to subscribers for any video services provided 
by the holder of a certificate of franchise authority; 

(ii) Any fee imposed on the holder of a certificate of franchise 
authority by this subchapter that is passed through and paid by 
subscribers, including without limitation the video service fee; 

(iii) Compensation received by the holder of a certificate of fran- 
chise authority or its affiliates that is derived from the operation of 
the holder of a certificate of franchise authority’s network to provide 
video service with respect to commissions that are paid to the holder 
of a certificate of franchise authority as compensation for promotion 
or exhibition of any products or services on the holder of certificate of 
franchise authority’s network, including “home shopping” or a simi- 
lar channel under subdivision (a)(3)(C)(v) of this section; and 

(iv) A pro rata portion of all revenue derived by the holder of a 
certificate of franchise authority or its affiliates under compensation 
arrangements for advertising derived from the operation of the 
holder of a certificate of franchise authority’s network to provide the 
video service within a political subdivision under subdivision 
(a)(3)(B)G1i) of this section. The allocation is based on the number of 
subscribers in the political subdivision divided by the total number of 
subscribers in relation to the relevant regional or national compen- 
sation arrangement. Advertising commissions paid to third parties 
shall not be netted against advertising revenue included in gross 
revenue. Revenue of an affiliate derived from the affiliate’s provision 
of video service is gross revenue to the extent the treatment of such 
revenue as revenue of the affiliate and not of the holder of a certificate 
of franchise authority has the effect, whether intentional or uninten- 
tional, of evading the payment of fees that would otherwise be paid to 
the political subdivision. In no event shall revenue of an affiliate be 
gross revenue to the holder of a certificate of franchise authority if 
such revenue is otherwise subject to fees to be paid to the political 
subdivision. 

(C) “Gross revenue” does not include: 

Gi) Any revenue not actually received even if billed, such as bad 
debt; 

(ii) Nonvideo service revenues received by any affiliate or any 
other person in exchange for supplying goods or services used by the 
holder of a certificate of franchise authority to provide video service; 

(iii) Refunds, rebates, or discounts made to subscribers, leased- 
access providers, or a political subdivision; 

(iv) Any revenues from services classified as nonvideo service 
under federal law, including without limitation revenue received 
from telecommunications services, revenue received from informa- 
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tion services but not excluding video services, and any other revenues 
attributed by the holder of a certificate of franchise authority to 
nonvideo service according to Federal Communications Commission 
rules, regulations, standards, or orders; 
(v) Any revenue paid by subscribers to home shopping program- 
mers directly from the sale of merchandise through any home 
shopping channel offered as part of the video services but not 
excluding any commissions that are paid to the holder of a certificate 
of franchise authority as compensation for promotion or exhibition of 
any products or services on the holder of a certificate of franchise 
authority's network, such as a “home shopping” or a similar channel; 
(vi) The sale of video services for resale in which the purchaser is 
required by this subchapter to collect the fees from the purchaser’s 
customer. This subchapter is not intended to limit state’s rights 
under 47 U.S.C. § 542(h); 
(vii) The provision of video services to customers at no charge, 
including without limitation the provision of video services to public 
institutions, public schools, or governmental entities; 
(viii) Any tax of general applicability imposed upon the holder of a 
certificate of franchise authority or upon subscribers by a city, state, 
federal, or any other governmental entity and required to be collected 
by the holder of a certificate of franchise authority and remitted to 
the taxing entity, including sales and use tax, gross receipts tax, 
excise tax, utility users’ tax, public service tax, communication taxes, 
and fees not imposed by this subchapter; 
(ix) Any foregone revenue from the holder of a certificate of 
franchise authority’s provision of free or reduced cost video services to 
any person, including without limitation employees of the holder of a 
certificate of franchise authority, to the political subdivision and 
other public institutions or other institutions. However, any foregone 
revenue that the holder of a certificate of franchise authority chooses 
not to receive in exchange for trades, barters, services, or other items 
of value is included in gross revenue; 
(x) Sales of capital assets or sales of surplus equipment that are 
not used by the purchaser to receive video services from the holder of 
a certificate of franchise authority; 
(xi) Directory or Internet advertising revenue, including yellow 
pages, white pages, banner advertisement, and electronic publishing; 
and 
(xii) Reimbursement by programmers of marketing costs incurred 
by the holder of a franchise for the introduction of new programming 
that exceeds the actual costs; and 
(4) “Provider’s network” means the optical spectrum wavelengths, 
bandwidth, or other current or future technological capacity used for 
the transmission of video programming over wireline directly to sub- 
scribers within the geographic area within the political subdivision as 
designated by the provider in its franchise. 

(b) A video service provider offering video service in a political 
subdivision under a certificate of franchise authority shall pay to the 
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political subdivision where it provides video service a video service 
provider fee as may be required by the political subdivision under this 
section. 

(c) The video service provider’s fee is: 

(1) Paid to the political subdivision where video service is provided 
quarterly, forty-five (45) days after the close of each calendar quarter; 

(2) Computed as a percentage of gross revenue; and 

(3) Beginning on the first day after the forty-fifth day after the close 
of the previous calendar quarter, simple interest at a rate equal to that 
for judgments shall apply to video service provider fee payments past 
due. 

(d) The political subdivision shall not require: 

(1) Except as otherwise provided in this section or § 23-19-205, any 
additional fee or charge from the video service provider; or 

(2) The use of a different calculation method. 

(e)(1) The video service provider fee is a percentage of gross revenue 
and determined by the political subdivision. 

(2)(A) If there is an incumbent video service provider providing video 

service in the political subdivision, the video service provider shall 

pay an amount equal to the percentage of gross revenue paid by an 
incumbent video service provider or five percent (5%), whichever is 
less. 

(B) If there is not an incumbent video service provider having a 
franchise agreement with the political subdivision or if a political 
subdivision has not previously established and assessed a fee to an 
incumbent video service provider, the political subdivision may 
establish the video service provider fee in an amount not in excess of 
five percent (5%) of the gross revenue. 

(C) The percentage of gross revenue shall apply equally to all video 
service providers in the political subdivision, regardless of whether 
they provide video service under a local franchise or a certificate of 
franchise authority. However, a fee shall not be imposed on any video 
service customer except pursuant to a valid franchise or pursuant to 
a certificate of franchise authority. 

(f)(1) A political subdivision shall provide ninety (90) days’ notice to 
a video service provider operating in the political subdivision before 
establishing, increasing, or lowering a video service provider fee. 

(2) Avideo service provider fee or a change to the percentage level of 
an existing fee is not effective until ninety (90) days after the notice 
required in this subsection is given to the video service provider. 

(g) Payment of the fees required in this section shall accompany a 
written report that: 

(1) Identifies the amount of gross revenues received from subscribers 
for the provision of video service to subscribers; and 

(2) Allows for a proper compliance review by the political subdivi- 
sion. 

(h)(1) A political subdivision may conduct an audit of a video service 
provider to ensure proper and accurate payment of the video service 
provider fee. 
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(2) To conduct an audit, the political subdivision shall: 
(A) Provide reasonable advance written notice; 
(B) Audit the video service provider not more than one (1) time in 

a calendar year; and 

(C) At its discretion, review the books and records at the location 
in the jurisdiction where the books and records are kept or consent to 
review copies of the books and records provided electronically. 

(3) The political subdivision and the video service provider are 
responsible for their respective costs of the audit. 

(i) Payment of an undisputed amount or refund due to the political 
subdivision or the video service provider is required within sixty (60) 
days after it is recognized, plus the interest as computed on civil 
judgments. 

(j) The video service provider shall keep business records showing 
any gross revenue, even if there is a change in ownership, for at least 
three (3) years after the revenue is recognized by the video service 
provider in its books and records. 

(k) A video service provider may identify and collect the amount of 
the video service provider fee as a separate line item on the regular bill 
of each subscriber. 

(1)(1) Any city annexing lands shall notify a video service provider in 
writing of any such annexation, including a description of the territory 
annexed. 

(2) Beginning the first day of the calendar quarter occurring after the 
video service provider has received at least ninety (90) days’ notice of 
annexation of customers into the city’s corporate limits, subscribers 
within the annexed territory shall be considered city subscribers for 
purposes of this section. 


History. Acts 2013, No. 276, § 2. 


23-19-207. Prohibited activity — Remedies for noncompliance. 


(a) A video service provider shall not deny access to video service to 
any group of potential residential subscribers based on the income of 
the residents in the local area in which such a group resides. 

(b) A franchising authority or political subdivision shall not impose 
on a video service provider any build-out or other requirements for the 
construction, placement, or installation of facilities used to provide 
video services. 

(c)(1) If a court of competent jurisdiction finds that the holder of a 
certificate of franchise authority is not in compliance with this subchap- 
ter, the court shall order the holder of the certificate of franchise 
authority to cure the noncompliance within a reasonable time. 

(2) If the holder of a certificate of franchise authority fails to cure the 
noncompliance as ordered by a court under subdivision (c)(1) of this 
section, the court may remedy the noncompliance. 


History. Acts 2013, No. 276, § 2. 
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23-19-208. Customer service standards. 


(a) A video service provider shall comply with the customer service 
requirements under 47 C.F.R. § 76.309(c), as it existed on January 1, 
2013. 

(b)(1) A video service provider shall maintain a local or toll-free 
number for customer service contact. 

(2)(A) A video service provider shall implement an informal process 

for handling political subdivision or customer inquiries, billing is- 

sues, service issues, and other complaints. 

(B) If an issue is not resolved through the informal process under 
subdivision (b)(2)(A) of this section, a political subdivision may 
request a confidential, nonbinding mediation with the video service 
provider, with the costs of the mediation to be shared equally between 
the political subdivision and the video service provider. 

(c)(1) A video service provider shall notify customers in writing of a 
change in rates, programming services, or channel positions as soon as 
possible. 

(2) Written notice shall be given to subscribers at least thirty (30) 
days in advance of the change if the change is within the control of the 
video service provider. 


History. Acts 2013, No. 276, § 2. 


23-19-209. Designation and use of channel capacity for public, 
educational, or governmental use — Definition. 


(a) As used in this section, “public, education, and government access 
channels”, also known as “PEG channels”, means channels used for 
noncommercial local interest programming. 

(b)(1) A video service provider, on the date that it first provides video 
service to a subscriber in the service area of a political subdivision or 
within a reasonable time, shall: 

(A) Designate a sufficient amount of capacity on its video service 
network to allow PEG channels for noncommercial programming; 
and 

(B) Designate a sufficient amount of capacity on its network to 
allow up to three (3) PEG channels or channels equal in number to 
those that have been activated by an incumbent video service 
provider, if any, on the date that the video service provider first 
provides video service to a subscriber in a political subdivision, 
whichever is less. 

(2)(A) A political subdivision served by an incumbent video service 

provider that opts to provide service under a certificate of franchise 

authority issued under § 23-19-203 is entitled to PEG channels 
under this section. 

(B) If the political subdivision was not served by an incumbent 
video service provider, the video service provider shall provide one (1) 
PEG channel for the use of the political subdivision. 

(3) A political subdivision may waive its rights to a PEG channel. 
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(c)(1) A video service provider is responsible for: 

(A) The transmission of the programming on each channel to 
subscribers; and 

(B) Providing one (1) point of connectivity to each PEG channel 
distribution point in the political subdivision to be served. 

(2) A video service provider may: 

(A) Provide PEG channels on a service tier subscribed to by more 
than fifty percent (50%) of a video service provider’s subscribers; 

(B) Consolidate PEG channels to a single channel location; and 

(C) Provide PEG channels through an application on a menu or as 
a choice on an assigned channel. 

(3) A video service provider shall not: 

(A) Change a channel location assigned to a PEG channel without 
providing written notice to the affected political subdivision at least 
thirty (30) days before the date on which the change is to become 
effective; or 

(B) Be required to provide an institutional network or equivalent 
capacity on its video service network. 

(4) When technically and economically possible, a video service 
provider shall: 

(A) Use reasonable efforts to interconnect its video network to 
share PEG channel programming with other video service providers 
through direct cable, microwave link, satellite, or other reasonable 
method of connection; 

(B) Negotiate in good faith to provide interconnection of PEG 
channels; and 

(C) If requesting to interconnect its video network to share PEG 
channel programming with another video service provider, pay for 
the cost of the interconnection. 

(d)(1) The operation, production, and content of any programming 
aired on a PEG channel is solely the responsibility of the public, 
educational, and governmental agencies receiving the benefit of the 
capacity. 

(2) The entity producing the PEG channel programming and sending 
it to the video service provider shall ensure that transmissions, content, 
or programming to be sent to the video service provider is: 

(A) Provided in a manner that is capable of being accepted and 
sent by the video service provider over its video service network 
without alteration or change in the content or transmission signal; 
and 

(B) Compatible with the technology or protocol used by the video 
service provider to deliver its video service. 

(3) Governmental entities utilizing PEG channels shall make the 
programming available to video service providers providing service in 
the governmental entity’s jurisdiction in a nondiscriminatory manner. 

(4) The governmental entity providing programming for use on a 
channel designated for public, education, and government access use 
may request a change of the point of connectivity but shall pay the video 
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service provider for costs associated with the change of the point of 
connectivity. 


History. Acts 2013, No. 276, § 2. 


23-19-210. Applicability of other laws. 


(a) The General Assembly intends that this subchapter be consistent 
with the Cable Communications Policy Act of 1984, 47 U.S.C. § 521 et 
seq., as it existed on January 1, 2013. 

(b) Except as otherwise stated in this subchapter, this subchapter 
shall not be interpreted to prevent a video service provider, a political 
subdivision, or a franchising entity from entering into a negotiated 
franchise agreement with a political subdivision or seeking clarification 
of its rights and obligations under federal or state law or to exercise a 
right or authority under federal or state law. 

(c) This subchapter does not limit, abrogate, or supersede Title 23, 
Chapter 17, of this Code regarding telecommunications service in the 
state, and does not require a telephone corporation to get a certificate of 
franchise authority or local authorization under this subchapter to 
permit the telephone corporation to construct, upgrade, operate, or 
maintain its telecommunications system to provide telecommunica- 
tions service. 

(d) The regulation of a person holding a certificate of franchise 
authority issued under this subchapter shall be exclusive to the 
Secretary of State as provided under this subchapter. 

(e) A person holding a certificate of franchise, with respect to any 
political subdivision identified by the video service provider in its 
application or modifications filed under § 23-19-2038, shall not be 
required to obtain any authorization, permit, franchise, or license from, 
or pay another fee or franchise tax to, or post bond in any political 
subdivision of this state to engage in the business or perform any 
service authorized under this subchapter. 


History. Acts 2013, No. 276, § 2. 
CHAPTERS 20-29 
[RESERVED] 


Index to Title 23 (1-29), Title 13 


A 


ABANDONED PROPERTY. 
Railroads rights of way. 
Process, §23-12-206. 
Railroad to offer to sell to 
municipality, §23-12-205. 
Transfer of ownership or 
responsibility, §23-12-207. 


ACCIDENTS. 
Railroads. 
Clearing right-of-way following 
derailment or wreck, §23-12-203. 
Safe transportation of railroad 
employees by contract carriers. 
Drug or alcohol testing of driver, 
§23-16-505. 


ACTIONS. 
Highways. 
State highway and transportation 
department. 

Compelling compliance with 
provisions of act and orders, 
§23-1-104. 

Public service commission. 
Compelling compliance with provisions 
of act and orders, §23-1-104. 
Public utilities. 
Jurisdiction. 

Actions by or against commission, 

§23-1-108. 
Jury. 
Actions to be tried without jury, 
§23-1-110. 
Railroads. 
Discrimination. 
Recovery of penalties, §23-10-103. 
Injuries. 

Who may sue for personal injuries, 

§23-12-903. 
Rural telecommunications 
cooperatives. 
Indemnification of directors, officers, 
employees or agents, §23-17-238. 
Limitation of actions. 

Suits against telecommunications 
companies or cooperatives, 
§23-17-237. 

Power to sue and be sued in corporate 
name, §23-17-205. 


ADVERTISING. 
Informational advertising. 
Defined, §23-4-207. 
Political advertising. 
Defined, §23-4-207. 
Promotional advertising. 
Defined, §23-4-207. 
Public utilities. 
Recovery of advertising costs, 
§23-4-207. 
Railroads. 
Passes. 
Issuance in exchange for advertising 
space, §23-4-806. 


AERONAUTICS. 
Air commerce, §§23-14-101 to 
23-14-128. 


AGENTS. 
Public utilities. 
Acts of agent are acts of corporation, 
§23-1-107. 
Transportation network companies. 
Agent for service of process, 
§23-13-705. 


AGRICULTURE. 

Rural telecommunications 
cooperatives, §§23-17-201 to 
23-17-242. 

Telecommunications. 

Rural telecommunications 
cooperatives, §§23-17-201 to 
23-17-242. 


AIR COMMERCE, §§23-14-101 to 
23-14-128. 
Abandonment of service, §23-14-120. 
Accounts and accounting. 
Carriers, §23-14-125. 
Bonds, surety. 
Carriers, §23-14-112. 
Certificates. 
Applications for, §23-14-110. 
Fee, §23-14-128. 
Notice of filing, §23-14-110. 
Emergency landings. 
Terms and conditions of certificates 
not violated, §23-14-127. 
Evidence of compliance with other 
laws required, §23-14-113. 
Issuance, §23-14-114. 
Evidence of compliance with other 
laws required, §23-14-113. 
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AIR COMMERCE —Cont’d 
Certificates —Cont’d 
Issuance —Cont’d 
Temporary certificate, §23-14-111. 
Lease of certificate, §23-14-116. 
Modification, §23-14-117. 
Required to engage in business, 

§23-14-109. 

Suspension or revocation, §23-14-117. 

Temporary certificate, §23-14-111. 

Terms and conditions, §23-14-115. 
Emergency landings. 

Terms and conditions of 
certificates not violated, 
§23-14-127. 

Transfer, §23-14-116. 
Citation of act. 
Short title, §23-14-101. 
Compliance with provisions, 
§23-14-105. 


Control, supervision and regulation. 


Transportation safety agency, 
§23-14-106. 
Definitions, §23-14-102. 
Discontinuance of service, 
§23-14-120. 
Exemptions from act. 
Interstate common carriers, 
§23-14-103. 
United States mail, §23-14-108. 
Extension of service. 
Transportation safety agency may 
require, §23-14-119. 
Interstate common carriers. 
Exemption from provisions, 
§23-14-103. 
Investigations. 
Powers of transportation safety 
agency, §23-14-107. 
Mail. 
Exemption of United States mail from 
provisions, §23-14-103. 
Notice. 
Abandonment or discontinuance of 
service, §23-14-120. 
Certificates. 
Filing of application, §23-14-110. 
Extension of service, §23-14-119. 
Required upon notice, §23-14-119. 
Rates and charges. 
Changes. 
Suspension of proposed new rate, 
§23-14-123. 
Free or reduced service, §23-14-122. 


Just and reasonable rates, §23-14-118. 
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AIR COMMERCE —Cont’d 
Rates and charges —Cont’d 
Tariffs. 
Filing, §23-14-121. 
Observance, §23-14-121. 
Reports. 
Carriers, §23-14-125. 
Right of entry. 
Transportation safety agency, 
§23-14-126. 
Rules and regulations. 
Penalties for violations, §23-14-104. 
Service. 
Extension, §23-14-119. 
Reasonable and adequate service and 
facility, §23-14-118. 
State highway and transportation 
department. 
Conflicts of interest. 
Prohibited, §23-14-108. 
Control, supervision and regulation, 
§23-14-106. 
Duties, §23-14-107. 
Fees, §23-14-128. 
Powers, §23-14-107. 
Right of entry, §23-14-126. 
Stock and stockholders. 
Issuance of securities by carriers, 
§23-14-124. 
Title of act. 
Short title, §23-14-101. 
Violations of act or regulations. 
Penalties, §23-14-104. 


ALCOHOLIC BEVERAGES. 
Motor carriers. 
Operation while consuming or under 
influence of, §23-13-258. 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Testing of driver for banned 
substances, §23-16-505. 
Transportation network companies. 
Zero tolerance policy on drug or 
alcohol use, §23-13-712. 


ALTERNATIVE FUELS AND 
ENERGY. 
Renewable energy development, 
§§23-18-601 to 23-18-604. 
Authority of public service 
commission, §23-18-604. 
Definitions, §23-18-603. 
Legislative findings and declaration, 
§23-18-602. 
Net metering contracts and 
equipment, §23-18-604. 
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ALTERNATIVE FUELS AND 
ENERGY —Cont’d 
Renewable energy development 
—Cont’d 
Short title, §23-18-601. 


APPEALS. 
Carriers. 
Motor carriers. 
Complaints against carriers. 
Orders of state highway and 
transportation department, 
§23-13-308. 
State highway and transportation 
department. 
Orders of department, §23-2-425. 
Electric utilities. 
Storm recovery securitization 
financing. 
Financing orders, §23-18-903. 
Highways. 
State highway and transportation 
department. 
Motor carriers. 
Complaints against carriers. 
Order of department, 
§23-13-308. 
Orders. 


Appeals to circuit court, §23-2-425. 


Appeals from circuit court to 
supreme court, §23-2-425. 

Motor carriers. 

Complaints against carriers, 
§23-13-308. 
Motor carriers. 

Complaints against carriers. 

Orders of state highway and 
transportation department, 
§23-13-308. 

Orders of state highway and 
transportation department, 
§23-13-211. 

Filing fees, §23-13-215. 

Notice, §23-13-212. 

Stay of operating authority pending 
appeal, §23-13-213. 

Transcript, §23-13-214. 

Pipelines. 

Fertilizer. 

Transportation of ammonia and 
other substances comprising 
fertilizer or used in its 
manufacture. 

Orders on applications for 
authority to transport, 
§23-15-105. 

Public service commission. 

Navigable water crossings. 

Generally, §§23-3-511, 23-3-512. 
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APPEALS —Cont’d 
Public service commission —Cont’d 
Orders. 
Judicial review, §23-2-423. 
Effect, §23-2-424. 
Public utilities. 
Acquisition, control or merger. 
Judicial review of orders of 
commission, §23-3-313. 
Stay of order pending review, 
§23-3-314. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Decisions of commission on 
application for, §23-18-524. 
Navigable water crossings, §§23-3-511, 
23-3-512. 


ARBITRATION. 
Railroads. 
Livestock, killing or injuring. 
Arbitration of damages, §23-12-912. 


ARKANSAS CLEAN ENERGY 
DEVELOPMENT ACT, 
§$23-18-701 to 23-18-703. 


ARKANSAS RENEWABLE ENERGY 
DEVELOPMENT ACT OF 2001, 
§§23-18-601 to 23-18-604. 


ARKANSAS VIDEO SERVICE ACT, 
§§23-19-201 to 23-19-210. 


ARREST. 
Motor carriers. 
Enforcement officers, §23-13-217. 
Railroads. 
Drunken persons. 
Authority of conductors, §23-12-708. 
Railroad police. 
Jailing of persons arrested, 
§23-12-704. 
Power to arrest, §23-12-703. 


ASSETS. 
Rural telecommunications 
cooperatives. 
Dissolution. 
Disposition of assets, §23-17-225. 


ASSIGNMENTS. 
Electric utilities. 
Storm recovery securitization 
financing. 
Sale, assignment or transfer of 
storm recovery property, 
§23-18-906. 


ATTORNEY GENERAL. 
Consumer utilities rate advocacy 
division, §§23-4-301 to 23-4-307. 
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ATTORNEY GENERAL —Cont’d 
Public utilities. 
Consumer utilities rate advocacy 
division, §§23-4-301 to 23-4-307. 
Railroads. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 


ATTORNEYS AT LAW. 
Public service commission. 
Assistant general counsel, §23-2-106. 
Practice of law. 
Restrictions on activities of members 
and employees, §23-2-107. 
Railroads. 
Suits against railroad companies for 
violations. 
Attorney’s fee taxed, §23-12-105. 


ATTORNEYS’ FEES. 
Railroads. 
Suits against railroad companies for 
violations. 
Attorney’s fees taxed, §23-12-105. 


AUDIO RECORDINGS. 
Interception of telephone or 
telegraph messages, §23-17-107. 


AUDITOR OF STATE. 
Railroad passes. 
Permitted to accept and use pass, 
§23-4-804. 


AUDITS AND AUDITORS. 
Lifeline individual verification effort 
corporation. 
Annual audit, §23-16-410. 


AVIATION. 
Air commerce, §§23-14-101 to 
23-14-128, 


B 


BELL AND WHISTLE ACT, 
§23-12-410. 


BIDS AND BIDDING. 
Lifeline individual verification effort 
corporation. 
Purchase of telecommunication 
services, §23-16-412. 


BILLS OF LADING. 
Motor carriers, §23-13-252. 
Railroads. 
Charge specified in bill of lading 
controlling, §23-4-613. 
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BILLS OF LADING —Cont’d 
Railroads —Cont’d 
Delivery of goods on payment of 
charges shown in bill of lading, 
§23-4-613. 
Liability for refusal to deliver, 
§23-4-613. 


BOARDS AND COMMISSIONS. 
Public service commission, 
§§23-2-101 to 23-2-113. 
Public utilities. 
Public service commission, §§23-2-101 
to 23-2-113. 
Telecommunications. 
Intrastate carrier common line pool 
advisory procedural board, 
§23-17-417. 


BOND ISSUES. 
Electricity. 
Storm recovery securitization 
financing, §§23-18-901 to 
23-18-912. 


BONDS, SURETY. 
Aviation. 
Air commerce. 
Carriers, §23-14-112. 
Common carriers. 
Bonds, surety of carrier employees, 
§§23-16-201 to 23-16-207. 
Motor carriers. 
Bonds, surety of carrier employees, 
§§23-16-201 to 23-16-207. 
Forfeited bonds. 
Disposition, §23-13-264. 
Interstate commerce. 
Requirement, §23-13-228. 
Protection of public, §23-13-227. 
Public service commission, §23-2-101. 
Railroad police, §23-12-702. 
Railroads. 
Bonds, surety of carrier employees, 
§§23-16-201 to 23-16-207. 


BROADBAND SERVICES. 
Electric utilities. 
Broadband over power lines enabling 
act, §§23-18-801 to 23-18-808. 
Compliance with federal law, 
§23-18-808. 
Definitions, §23-18-802. 
Fees and charges, §23-18-806. 
Jurisdiction, §23-18-805. 
Operation of systems, §23-18-804. 
Ownership of systems, §23-18-804. 
Permissible broadband systems, 
§23-18-803. 
Reliability of electric systems 
maintained, §23-18-807. 
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BROADBAND SERVICES —Cont’d 
Electric utilities —Cont’d 
Broadband over power lines enabling 
act —Cont’d 
Title of act, §23-18-801. 


BUILDINGS AND CONSTRUCTION. 
Rural telecommunications 
cooperatives. 
Instruction standards of 
telecommunications lines and 
facilities, §23-17-236. 


BURDEN OF PROOF. 
Highways. 
State highway and transportation 
department. 
Persons seeking to avoid compliance 
with act or orders, §23-2-417. 
Public service commission. 
Person seeking to avoid compliance 
with act or orders, §23-2-417. 
Railroads. 
Livestock. 
Killing or injuring, §23-12-910. 


C 


CABLE TELEVISION. 
Video service act, §§23-19-201 to 
23-19-210. 


CARRIERS. 
Appeals. 
Motor carriers. 
Complaints against carriers. 
Orders of state highway and 
transportation department, 
§23-13-308. 
State highway and transportation 
department. 
Orders of department, §23-2-425. 
Bonds, surety. 
Employees. 
Bonds in violation of subchapter. 
Void, §23-16-202. 
Cancellation of bonds, §23-16-207. 
Rejection of bond or undertaking, 
§23-16-206. 
Residence. 
Qualifications of sureties, 
§23-16-203. 
Selection of sureties. 
Employer not to select sureties, 
§23-16-204. 
Term of bond or undertaking, 
§23-16-205. 
Violations of provisions. 
Penalties, §23-16-201. 
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CARRIERS —Cont’d 
Bonds, surety —Cont’d 
Employees —Cont’d 
Who may become sureties, 
§23-16-203. 

Charges for use of another mode of 
transportation in addition to 
motor transportation. 

Agreement with carrier to pay. 
Penalty for violations, §23-10-109. 
Void, §23-10-109. 

Definitions, §23-16-101. 

Insurance. 

Uninsured motorist liability 
insurance, §23-16-301. 

Fees. 

Annual fees collected from carriers, 

§23-16-104. 
Cost of operation. 
Record, §23-16-106. 

Cumulative effect of act, §23-16-102. 

Definitions, §23-16-101. 

Delinquency. 

Penalty, §23-16-105. 
Gross revenue. 
Annual certified statement, 
§23-16-103. 
Penalties. 
Delinquency, §23-16-105. 
Receipt of fees, §23-16-105. 
Statement of fees due from carriers, 
§23-16-105. 

Subchapter cumulative, §23-16-102. 

Insurance. 

Uninsured motorist liability insurance. 
Amount, §23-16-302. 

Definitions, §23-16-301. 
Insolvency protection. 
Applicability, §23-16-303. 
Required, §23-16-302. 
Subrogation, §23-16-304. 

Interstate commerce. 

Rates, charges and classifications. 
Authority of commission, §23-4-102. 

Investigations. 

Rates and charges. 

Change in rates. 
Investigation by commission, 
§23-4-622. 

Mandamus. 

Rates and charges. 

Change in rates. 
Petition, §23-4-633. 

Motor carriers, §§23-13-102 to 
23-13-605. 

Notice. 

Rates and charges. 

Change in rates, §23-4-620. 
Proposed changes, §23-4-635. 
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CARRIERS —Cont’d 
Penalties. 

Agreements with carrier to pay charge 
for use of another mode of 
transportation in addition to 
motor transportation, §23-10-109. 

Bonds, surety. 

Employees. 
Violations of provisions, 
§23-16-201. 

Fees. 

Delinquency, §23-16-105. 
Pipelines. 

Pipeline companies deemed common 

carriers, §23-15-101. 
Rates and charges. 
Change in rates. 
Apportionment of increase, 
§23-4-626. 
Authority of commission to fix rates, 
§23-4-626. 
Collection of rates, §23-4-628. 
Surcharge to collect rates 
increased by courts, 
§23-4-629. 
Conditional implementation of 
suspended rate, §23-4-627. 
Effective date, §23-4-625. 
Failure of commission to reach 
timely decision, §23-4-627. 
Mandamus, §23-4-633. 
Interim implementation of 
suspended rates, §23-4-624. 
Mandamus. 
Petition, §23-4-633. 
Notice, §23-4-620. 
Proposed changes, §23-4-635. 
Orders. 
Issuance, §23-4-628. 
Rate increase not effective until 
final order, §23-4-625. 
Refunds of excessive bonded 
collections, §23-4-630. 
Disposition of proceeds, §23-4-634. 
Order not stayed during 
rehearing, §23-4-631. 
Suit to compel refunds, §23-4-634. 
Surcharge to collect excessive 
refunds, §23-4-632. 
Schedules. 
Rate changes to be reflected in 
schedules, §23-4-621. 
Surcharge. 
Collection of excessive refunds, 
§23-4-632. 
Collection of rates increased on 
rehearing or by courts, 
§23-4-629. 
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CARRIERS —Cont’d 
Rates and charges —Cont’d 
Change in rates —Cont’d 
Suspension of proposed rates, 
§23-4-623. 
Interim implementation of 
suspended rates, §23-4-624. 
Discrimination. 
Interterritorial freight rates, 
§23-4-637. 
Establishment. 
Authority of commission, §23-4-101. 
Interstate rates and charges. 
Authority of commission, §23-4-102. 
Interterritorial freight rates. 
Discriminatory rate, §23-4-637. 
Minimum charges, §23-4-109. 
Reasonable rates, §23-4-104. 
Required, §23-4-103. 
Schedules. 
Change in rates. 
Rate changes to be reflected in 
schedules, §23-4-621. 
Deviation. 
Greater or lesser rate not to be 
charged, §23-4-107. 
Filing, §23-4-105. 

Public inspection, §23-4-106. 
Sliding scales of rates, §23-4-108. 
Subchapter cumulative, §23-16-102. 

Subrogation. 
Insurance. 
Uninsured motorist liability 
insurance, §23-16-304. 


CELL PHONES. 
Mobile telecommunications place of 
primary use. 
Database for vendors, §23-17-413. 


CHILDREN AND MINORS. 
Water power companies. 
Eminent domain. 
Proceedings against infants. 
Guardian ad litem appointed, 
§23-18-406. 


CITIZEN’S BAND RADIOS. 
Restrictions on use of equipment, 
§23-1-115. 


CLEAN ENERGY DEVELOPMENT, 
§§23-18-701 to 23-18-7038. 

Authority of public service 
commission, §23-18-703. 

Consideration of clean energy by 
electric and natural gas utilities. 

Requirement, §23-18-702. 
Legislative findings, §23-18-701. 
Purpose, §23-18-701. 
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CLERGY. 
Railroads. 
Free carriage. 
Authorized, §23-4-807. 


COAL. 
Coal cars. 
Railroads. 
Switching charges, §23-4-612. 
Electricity. 
Arkansas-mined coal. 
Use by electric utilities, §23-18-105. 
Public utilities. 
Electricity. 
Arkansas-mined coal. 
Use by electric utilities, 
§23-18-105. 
Railroads. 
Coal cars. 
Switching charges, §25-4-612. 


COLLECTIVE BARGAINING. 
Public utilities. 
Rates and charges. 
Establishment of rates by public 
service commission. 

No changes allowed in terms of 
employment subject to 
collective bargaining 
agreements, §23-4-421. 


COMMERCE. 
Air commerce, §§23-14-101 to 
23-14-128. 


COMMERCIAL VEHICLES. 


Transportation network companies. 


Commercial vehicle registration not 
required, §23-13-703. 


COMMON CARRIERS. 
Employees. 
Bonds, surety of carrier employees, 
§§23-16-201 to 23-16-207. 
Fees. 
Annual fees collected from carriers, 
§§23-16-101 to 23-16-106. 
Insurance. 
Uninsured motorist liability coverage, 
§§23-16-301 to 23-16-304. 
Motor carriers, §§23-13-102 to 
23-13-605. 


COMPLAINTS. 
Highways. 


Repeal of provisions, effect, §23-2-430. 


COMPUTERS AND SOFTWARE. 
Electric utilities. 
Broadband over power lines enabling 
act, §§23-18-801 to 23-18-808. 


CONFIDENTIALITY OF 
INFORMATION. 
Electric utility bills, usage and 
payment records, §23-2-304. 
Public service commission. 
Electric utility bills, usage and 
payment records, §23-2-304. 


CONFLICT OF LAWS. 

Electric utility storm recovery 
securitization financing, 
§23-18-908. 


CONFLICTS OF INTEREST. 
Aviation. 
Air commerce. 
State highway and transportation 
department, §23-14-108. 
Electric cooperative corporations. 
Board of directors, §23-18-321. 
Railroads. 
Officers interested in furnishing 
supplies. 
Contracts void, §23-10-108. 
Rural telecommunications 
cooperatives. 
Board of directors, §23-17-239. 


CONTEMPT. 
Highways. 
State highway and transportation 
department. 
Witnesses. 
Refusal to attend or testify, 
§23-2-410. 
Railroads. 
Discrimination. 
Mandamus to enforce act. 
Failure to comply, §23-4-719. 


CONTRACTS. 
Highways. 
State highway and transportation 
department. 
Orders. 
Contracts in violation of orders. 
Void, §23-1-112. 
Monopolies and restraint of trade. 
Railroads. 
Control of parallel or competing line. 
Contracts for acquisition void, 
§23-11-311. 
Public utilities. 
Interruptible contracts for service with 
industrial users. 
Power of utilities to make, 
§23-3-117. 
Violation of act or orders of 
commission. 
Void contracts, §23-1-112. 
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CONTRACTS —Cont’d 
Railroads. 
Conflicts of interest. 
Officers interested in certain 
contracts. 

Contracts void, §23-10-108. 
Consolidation, §§23-11-305, 23-11-306. 
Freight. 

Liability. 
Contracts abridging liability of 
railroad void, §23-10-408. 
Monopolies. 


Control of parallel or competing line. 


Contracts for acquisition void, 
§23-11-311. 
Telecommunications. 
Exclusive privileges. 


Contracts for prohibited, §23-17-105. 


COOPERATIVES. 

Electric cooperative corporations, 
§§23-4-1101 to 23-4-1107, 23-18-301 
to 23-18-331. 

Rural telecommunications 
cooperatives, §§23-17-201 to 
23-17-242. 

Telecommunications. 

Rural telecommunications 
cooperatives, §§$23-17-201 to 
23-17-242. 


CORPORATIONS. 
Electric cooperative corporations, 
§§23-4-1101 to 23-4-1107, 23-18-301 
to 23-18-331. 
Foreign electric light and power 
corporations. 
Domestication. 
Required, §23-3-108. 
Service of process, §23-3-108. 
Telecommunications. 
Generally, §§23-17-101 to 23-17-121. 
Water power companies, §§23-18-401 
to 23-18-410. 


COSTS. 
Highways. 
State highway and transportation 
department. 
Contests. 
Unsuccessful party to be taxed 
with costs, §23-2-428. 
Deposit of costs. 
Department not required to 
deposit, §23-2-428. 
Public service commission. 
Contest before commission. 
Unsuccessful party to be taxed with 
costs, §23-2-428. 
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COSTS —Cont’d 
Public service commission —Cont’d 
Deposit of costs. 
Commission not required to deposit, 
§23-2-428. 


COURT OF APPEALS. 
Jurisdiction. 
Public service commission. 
Appeals of orders, §23-2-423. 
Public service commission. 
Appeals. 
Orders of commission. 
Acquisition, control or merger of 
public utilities, §23-3-313. 
Stay of order pending review, 
§23-3-314. 
Jurisdiction, §23-2-423. 


COURTS. 
Public utilities. 
Environmental and economic 
protection. 
Jurisdiction of courts, §23-18-525. 


CRIMINAL HISTORY RECORD 
CHECKS. 
Transportation network companies. 
Drivers, §23-13-713. 


CRIMINAL LAW AND PROCEDURE. 
Aviation, §23-14-104. 
Carriers, §23-16-201. 

Agreements to pay charge for 
additional mode of transportation, 
§23-10-109. 

Citizens band radios. 

Violations of restrictions on use of 

equipment, §23-1-115. 
Motor carriers, §23-13-257. 

Alcoholic beverages. 

Operation while consuming or under 
influence of, §23-13-258. 

Operation without certificate or 
permit, §23-13-234. 

Public service commission, §23-2-409. 

Service of process, §23-2-405. 

Public utilities. 
False testimony or reports, §23-1-105. 
Railroads. 

Access to railroad books by 
commissioners, §23-4-718. 

Express offices and delivery, 
§23-10-302. 

Extra pay to employees for furnishing 
cars to shipper, §23-10-429. 

Livestock or poultry. 

Shipper’s pass, §23-10-441. 

Operation and maintenance. 

Blocks in frogs and guardrails, 
§23-12-512. 
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CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Railroads —Cont’d 
Operation and maintenance —Cont’d 

Discharging firearms or throwing 
objects, §23-12-804. 

Equipment on track motor cars, 
§23-12-404. 

Establishment, discontinuance or 
modification of service, 
§23-12-609. 

Headlights, §23-12-402. 

Hospital facilities provided in state, 
§23-12-508. 

Intoxication of engineer or 
conductor, §23-12-807. 

Lights on switches, §23-12-408. 

Maintenance of right-of-way, 
§23-12-201. 

Repairs to cars, §23-12-407. 

Stopping train within town limits, 
§23-12-606. 

Telephone and telegraph operator 
duty hours, §23-12-510. 

Trespassers boarding trains, 
§23-12-802. 

Unsafe tracks, bridges, etc., 
§23-12-103. 

Willful interference with railroads, 
§23-12-805. 

Rates and charges, §23-4-605. 
Schedule of rates, §23-4-604. 
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DAMAGES. 
Public utilities. 
Franchises. 
Municipal franchises. 
Violation, §23-3-116. 
Telecommunications. 
Mental anguish. 

Negligence in receiving, 
transmitting or delivering 
messages, §23-17-112. 

Water power companies. 
Eminent domain, §23-18-406. 
Land flooded or taken. 

Assessment of damages by court, 

§23-18-405. 


DAMS AND RESERVOIRS. 
Water power companies. 
Erection of dams to develop electric 
power, §23-18-402. 
Time to begin work, §23-18-404. 


DAMS AND RESERVOIRS —Cont’d 
Water power companies —Cont’d 
Railroad in connection with 
construction of dams. 
Acquisition of right of way. 
Eminent domain, §23-18-407. 
Use of power. 
Application for permit to use, 
§23-18-403. 
Compensation, §23-18-403. 


DEAF AND HEARING IMPAIRED. 
Telecommunications devices. 
Surcharges to provide 
telecommunications for deaf and 
hearing impaired, §23-17-119. 


DEATH. 
Railroads. 
Employees. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Liability. 

Contributory negligence no complete 

defense, §23-12-904. 


DEBTS. 
Rural telecommunications 
cooperatives. 


Nonliability of members and 
shareholders, §23-17-233. 


DECEDENTS’ ESTATES. 
Actions. 
Rural telecommunications 
cooperatives, §23-17-238. 
Claims. 
Actions. 
Rural telecommunications 
cooperatives, §23-17-238. 
Rural telecommunications 
cooperatives. 
Actions, §23-17-238. 


DEFINED TERMS. 
Access line. 
Telecommunications regulatory reform, 
§23-17-403. 
Access minute. 
Telecommunications, §23-17-403. 
Access to video service. 
Video service act, §23-19-202. 
Acquire. 
Electric cooperative corporations, 
§23-18-302. 
Rural telecommunications 
cooperatives, §23-17-202. 
Acquiring party. 
Public utilities, §23-3-302. 
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DEFINED TERMS —Cont’d 
Advertising. 

Public utilities. 

Rates and charges, §23-4-207. 
Affiliate. 

Broadband over power lines enabling 
act, §23-18-801. 

Public utilities, §23-3-302. 

Telecommunications regulatory reform, 
§23-17-403. 

Affiliated company. 

Light, heat and power utilities, 
§23-18-103. 

Aggregator of retail customers. 

Regulation of electric demand response 
act, §23-18-1002. 

AICCLP member. 

Telecommunications, §23-17-403. 

AICCLP rate adjustment. 
Telecommunications, §23-17-403. 
Air commerce, §23-14-102. 
Aircraft. 
Air commerce, §23-14-102. 
Ancillary agreement. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Annual unseparated unlimited loop 
requirement. 

Telecommunications regulatory reform, 
§23-17-403. 

Applicant. 

Utility facility environmental and 

economic protection, §23-18-503. 
Arkansas intrastate carrier common 
line pool. 

Telecommunications regulatory reform, 
§23-17-403. 

Arkansas intrastate 
telecommunications, §23-17-403. 
Assignee. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Average schedule company. 

Telecommunications regulatory reform, 
§23-17-403. 

Avoided cost. 

Public utilities, §23-3-702. 
Baggage. 

Carriers of passengers, §23-10-209. 
Basic local exchange service. 

Telecommunications regulatory reform, 
§23-17-403. 

Bona fide taxicab service. 

Motor carriers, §23-13-206. 
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DEFINED TERMS —Cont’d 
Bondholder. 

Electric utility storm recovery 
securitization financing, 
§23-18-911. 

Broadband affiliate, §23-18-801. 
Broadband Internet service 

provider, §23-18-801. 
Broadband operator, §23-18-801. 
Broadband services, §23-18-801. 
Broadband system, §23-18-801. 
Broker. 

Motor carriers, §23-13-203. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

Cable service. 
Video service act, §23-19-202. 
Carrier. 

Freight, §23-10-402. 

Carrier common line revenue 
requirement. 

Telecommunications, §23-17-403. 

Certificate. 
Motor carriers, §23-13-203. 
Certificate of extension project. 

Gas utilities, §23-3-602. 

Certificate of franchise authority. 

Video service act, §23-19-202. 

CLEC. 

Telecommunications regulatory reform, 

§23-17-403. 
Commence to construct. 

Utility facility environmental and 

economic protection, §23-18-503. 
Commercial mobile radio service. 

Surcharges to provide 
telecommunications for deaf and 
hearing impaired, §23-17-119. 

Commercial mobile service. 

Telecommunications regulatory reform, 
§23-17-403. 

Commercial motor vehicle. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

Commercial zone. 
Motor carriers, §23-13-203. 
Common carrier. 

Uninsured motorist liability insurance, 

§23-16-301. 
Common carrier by aircraft, 
§23-14-102. 
Common carrier by motor vehicle, 
§23-13-203. 
Company. 
Public service commission, §23-3-120. 
Public utilities, §23-2-302. 


775 


DEFINED TERMS —Cont’d 
Competing local exchange carrier. 

Telecommunications regulatory reform, 

§23-17-403. 
Contract carrier. 

Safe transportation of railroad 
employees by contract carriers, 
§23-16-502. 

Contract carrier by motor vehicle, 
§23-13-203. 
Control. 
Public utilities, §23-3-302. 
Cooperative. 

Rural telecommunications 
cooperatives, §23-17-202. 

Co-op rural electric distribution 
cooperatives, §23-4-901. 
Corporation. 

Electric cooperative corporations, 
§23-18-302. 

Public service commission, §23-3-120. 

Public utilities, §23-1-101. 

Cost-of-service recovery. 

Gas utilities, §23-3-602. 

Data development period. 

Telecommunications, §23-17-403. 

Demand response. 

Regulation of electric demand response 

act, §23-18-1002. 
Digital network. 

Transportation network companies, 

§23-13-702. 
Domestic public utility. 

Merger or acquisition of control, 

§23-3-302. 
Earned return rate. 

Formula rate review for electric and 

natural gas utilities, §23-4-1203. 
Electing company. 

Telecommunications regulatory reform, 
§23-17-403. 

Electric delivery system. 

Broadband over power lines enabling 
act, §23-18-801. 

Electric utility. 

Broadband over power lines enabling 
act, §23-18-801. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Renewable energy development, 
§23-18-603. 

Eligible telecommunications carrier, 
§23-17-403. 

Lifeline individual verification effort 

corporation, §23-16-402. 
Embedded investment. 

Telecommunications regulatory reform, 

§23-17-403. 
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DEFINED TERMS —Cont’d 
Energy conservation programs and 
measures. 

Public utilities, §23-3-403. 

Energy-efficient. 

Utility facility environmental and 

economic protection, §23-18-503. 
Energy resource declaration-of-need 
proceeding. 

Utility facility environmental and 
economic protection, §23-18-503. 

Engaged in transporting persons or 
property. 

Railroads and express companies, 
§23-4-701. 

Excess expenditures. 

Gas utilities, §23-3-602. 
Exempt wholesale generator. 

Public utilities, §23-1-101. 
Exiting ILEC. 

Telecommunications, §23-17-403. 
Exogenous change. 

Telecommunications, §23-17-407. 
Extended area service. 

Telecommunications, §23-17-403. 
Extension project. 

Gas utilities, §23-3-602. 
Facilities. 

Telecommunications regulatory reform, 
§23-17-403. 

FCC. 

Telecommunications regulatory reform, 

§23-17-403. 
Federal act. 

Telecommunications regulatory reform, 

§23-17-403. 
Federal agency. 

Electric cooperative corporations, 
§23-18-302. 

Rural telecommunications 
cooperatives, §23-17-202. 

Financing costs. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Financing order. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Financing party. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Financing statement. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 
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Fixed carrier common line revenue 
shortfall. 

Telecommunications, §23-17-403. 

Fixed ILEC retail billed minutes of 
use. 

Telecommunications, §23-17-403. 

Formula rate review test period. 

Formula rate review for electric and 
natural gas utilities, §23-4-1203. 

Franchise. 

Video service act, §23-19-202. 

Franchise entity. 

Video service act, §23-19-202. 

Freight forwarder. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

Gas. 

Motor carriers, transportation contract 
prohibited provisions, §23-13-105. 

Natural gas pipeline safety, 
§23-15-203. 

Gas utility, §23-3-602. 

Generation and transmission 
cooperatives, §23-4-1101. 

Governing body. 

Video service act, §23-19-202. 

Government entity. 

Telecommunications regulatory reform, 
§23-17-403. 

Gross earnings. 

Public utilities, §23-1-101. 

Gross revenue. 

Video service provider fee, §23-19-206. 

Highway. 

Motor carriers, §23-13-203. 

Historical year. 

Formula rate review for electric and 
natural gas utilities, §23-4-1203. 

Household goods carrier. 

Motor carriers, §23-13-203. 

ILEC Arkansas calling plan fund 
and extension of 
telecommunications facilities 
fund expense, §23-17-403. 

ILEC intrastate carrier common line 
revenue requirement, §23-17-403. 

Incumbent local exchange carrier. 

Telecommunications regulatory reform, 
§23-17-403. 

Incumbent video service provider. 

Video service act, §23-19-202. 

Informational advertising. 

Public utility rates and charges, 
§23-4-207. 

Interconnected VoIP service. 

Telecommunications regulatory reform, 
§23-17-403. 
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DEFINED TERMS —Cont’d 
Interested parties. 

Motor carriers, §23-13-203. 
Interexchange carriers. 

Universal telephone service, 
§23-17-303. 

Interexchange communication 
services. 

Universal telephone service, 
§23-17-303. 

Interstate access charge pools. 

Telecommunications regulatory reform, 
§23-17-403. 

Interstate transmission facilities. 

Natural gas pipeline safety, 
§23-15-203. 

Irregular route. 
Motor carriers, §23-13-203. 
Issuer. 

Public utilities. 

Merger or acquisition of control, 
§23-3-302. 
Land. 
Light, heat and power utilities, 
§23-18-528. 
Lease. 
Motor carriers, §23-13-203. 
Leasing company. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

License. 

Motor carriers, §23-13-203. 

Lifeline assistance program. 

Lifeline individual verification effort 
corporation, §23-16-402. 

Link Up America. 

Lifeline individual verification effort 
corporation, §23-16-402. 

Local exchange area. 

Telecommunications regulatory reform, 
§23-17-403. 

Local exchange carrier. 

Telecommunications regulatory reform, 
§23-17-403. 

Universal telephone service, 
§23-17-303. 

Local switching support. 

Telecommunications regulatory reform, 
§23-17-403. 

Major utility facility. 

Environmental and economic 
protection, §23-18-503. 

Member. 

Electric cooperative corporations, 
§23-18-302. 

Rural telecommunications 
cooperatives, §23-17-202. 
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DEFINED TERMS —Cont’d 
Member-consumers. 

Rural electric distribution 

cooperatives, §23-4-901. 
Member cooperative. 

Generation and transmission 

cooperatives, §23-4-1101. 
Merchant generator. 

Utility facility environmental and 

economic protection, §23-18-503. 
Merchant transmission provider. 

Utility facility environmental and 

economic protection, §23-18-503. 
Motor carrier, §23-13-203. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

Transportation contract prohibited 
provisions, §23-13-108. 

Motor carrier transportation 
contract. 

Transportation contract prohibited 
provisions, §23-13-105. 

Motor private carrier. 

Registration of motor carriers engaged 
in interstate commerce, 
§23-13-601. 

Motor vehicle, §23-13-203. 
Motor carriers, §23-13-235. 
Complaint proceedings, §23-13-301. 
Municipality. 

Natural gas pipeline safety, 
§23-15-2038. 

Public utilities, §23-1-101. 

Rural telecommunications 
cooperatives, §23-17-202. 

Utility facility environmental and 
economic protection, §23-18-503. 

National Exchange Carrier 
Association, Inc. 

Telecommunications regulatory reform, 
§23-17-403. 

National interest electric 
transmission corridor. 

Utility facility environmental and 
economic protection, §23-18-503. 

Natural gas pipeline transporter, 

owner, or operator, §23-15-214. 
Navigable water crossing, §23-3-501. 
Navigable waterway, §23-3-501. 
NECA. 

Telecommunications regulatory reform, 
§23-17-403. 

Net book value. 

Valuation of utility property for 

ratemaking purposes, §23-4-111. 
Net excess generation. 

Renewable energy development, 

§23-18-603. 
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DEFINED TERMS —Cont’d 
Net metering. 

Renewable energy development, 

§23-18-603. 
Net-metering customer. 

Renewable energy development, 
§23-18-603. 

Net metering facility. 

Renewable energy development, 
§23-18-603. 

Network element. 

Telecommunications regulatory reform, 
§23-17-403. 

Nonincumbent video service 
provider. 

Video service act, §23-19-202. 

Nonprofit sponsor. 

Railroads. 

Special passenger excursion trains, 
§23-10-213. 
Nonregulated broadband services. 

Broadband over power lines enabling 
act, §23-18-801. 

Nonrenewable energy sources. 

Utility facility environmental and 
economic protection, §23-18-503. 

Nonrenewable energy technology. 

Utility facility environmental and 

economic protection, §23-18-503. 
Obligations. 

Electric cooperative corporations, 
§23-18-302. 

Rural telecommunications 
cooperatives, §23-17-202. 

Occasional. 

Motor carriers, §23-13-203. 

Officers of this state, legislative, 
executive or judicial. 

Railroads and transportation 
companies. 

Passes and free transportation, 
§23-4-801. 
Oil. 

Motor carriers, transportation contract 

prohibited provisions, §23-13-105. 
On-duty time. 

Safe transportation of railroad 
employees by contract carriers, 
§23-16-502. 

Operator. 

Motor carriers, transportation contract 

prohibited provisions, §23-13-105. 
Original costs. 

Valuation of utility property for 

ratemaking purposes, §23-4-111. 
Other carriers. 
Rail carriers, §23-16-101. 
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DEFINED TERMS —Cont’d 
Overcharges. 
Air commerce, §23-14-102. 
PEG channels. 
Regulation of video services, 
§23-19-209. 
Permit. 
Motor carriers, §23-13-203. 
Person. 
Air commerce, §23-14-102. 
Electric cooperative corporations, 
§23-18-302. 
Motor carriers, §23-13-203. 
Complaint proceedings, §23-13-301. 
Motor carriers, transportation contract 
prohibited provisions, §23-13-105. 
Natural gas pipeline safety, 
§23-15-203. 
Public utilities, §23-1-101. 
Merger or acquisition of control, 
§23-3-302. 

Rural telecommunications 
cooperatives, §23-17-202. 
Utility facility environmental and 

economic protection, §23-18-503. 
Personal vehicle. 
Transportation network companies, 
§23-13-702. 
Petroleum refinery. 
Natural gas pipeline safety, 
§23-15-203. 
Pipeline facilities. 
Natural gas pipeline safety, 
§23-15-203. 
Pole attachment, §23-4-1001. 
Political advertising. 
Public utilities. 
Rates and charges, §23-4-207. 
Political subdivisions. 
Video service act, §23-19-202. 
Power purchase agreement. 
Electric utilities, §23-18-109. 
Prearranged ride. 
Transportation network companies, 
§23-13-702. 
Prepaid wireless telephone service. 
Surcharges to provide 
telecommunications for deaf and 
hearing impaired, §23-17-119. 
Private carrier. 
Motor carriers, §23-13-203. 
Production facilities. 
Natural gas pipeline safety, 
§23-15-203. 
Production progress. 
Natural gas pipeline safety, 
§23-15-208. 
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DEFINED TERMS —Cont’d 
Projected year. 
Formula rate review for electric and 
natural gas utilities, §23-4-1203. 
Promisee. 
Motor carriers, transportation contract 
prohibited provisions, §23-13-105. 
Promotional advertising. 
Public utilities. 
Rates and charges, §23-4-207. 
Provider network. 
Video service provider fee, §23-19-206. 
Public, education and government 
access channels. 
Regulation of video services, 
§23-19-209. 
Public rights-of-way. 
Video service act, §23-19-202. 
Public service facility. 
Navigable water crossings, §23-3-501. 
Public utility, §23-1-101. 
Environmental and economic 
protection, §23-18-503. 
Pole attachment, §23-4-1001. 
Valuation of property for ratemaking 
purposes, §23-4-111. 
Purchase. 
Public utilities. 
Avoided cost, §23-3-702. 
Qualifying facility. 
Public utilities. 
Avoided cost, §23-3-702. 
Rail carrier, §23-16-101. 
Railroad, §23-10-101. 
Passes and free transportation, 
§23-4-801. 
Railroad company. 
Freight, §23-10-402. 
Railroad corporation, §§23-10-101, 
23-11-202. 
Rates. 
Public utilities, §23-1-101. 
Avoided cost, §23-3-702. 
Regional transmission organization. 
Utility facility environmental and 
economic protection, §23-18-503. 
Regular route. 
Motor carriers, §23-13-203. 
Regulated broadband services. 
Broadband over power lines enabling 
act, §23-18-801. 
Renewable energy credit, §23-18-603. 
Renewable energy technology. 
Utility facility environmental and 
economic protection, §23-18-503. 
Resale. 
Telecommunications regulatory reform, 
§23-17-403. 


779 


DEFINED TERMS —Cont’d 
Retail cooperative member. 

Generation and transmission 

cooperatives, §23-4-1101. 
Rider. 

Transportation network companies, 
§23-13-702. 

River crossing proprietor, §23-3-501. 
Rural area. 

Rural telecommunications 

cooperatives, §23-17-202. 
Rural telephone company. 

Telecommunications regulatory reform 

§23-17-403. 
Secured party. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Securities. 
Public utilities, §23-1-101. 
Security interest. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Service. 

Air commerce, §23-14-102. 

Motor carriers, §23-13-203. 

Public utilities, §23-1-101. 

Service area. 
Video service act, §23-19-202. 
Service tier. 
Video service act, §23-19-202. 
Shipper. 
Railroads. 
Freight, §23-10-401. 
Special intrastate ILEC revenue, 
§23-17-403. 
Special passenger excursion train, 
§23-10-213. 
State agency. 

Rural telecommunications 

cooperatives, §23-17-202. 
Storm. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Storm recovery activity. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Storm recovery bonds. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Storm recovery charges. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 
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DEFINED TERMS —Cont’d 
Storm recovery costs. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Storm recovery property. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Storm recovery reserve. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Study area. 
Telecommunications regulatory reform, 
§23-17-403. 
Subscriber. 
Video service act, §23-19-202. 
Surcharge. 
Gas utilities, §23-3-602. 
Switched-access service. 

Telecommunications regulatory reform, 

§23-17-403. 
Target return rate. 

Formula rate review for electric and 

natural gas utilities, §23-4-1203. 
Telecommunications company. 

Rural telecommunications 

cooperatives, §23-17-202. 
Telecommunications provider. 

Telecommunications regulatory reform, 

§23-17-403. 
Telecommunications provider rules. 

Telecommunications regulatory reform, 

§23-17-403. 
Telecommunications service. 

Rural telecommunications 
cooperatives, §23-17-202. 

Telecommunications regulatory reform, 
§23-17-403. 

Tender offer. 

Merger or acquisition of control, 
§23-3-302. 

Tier one company. 

Telecommunications regulatory reform, 
§23-17-403. 

Toll reseller. 

Telecommunications, §23-17-403. 

Total customer access base. 
Telecommunications, §23-17-403. 
TPRs. 
Telecommunications regulatory reform, 
§23-17-403. 
Transition costs. 
Electric utilities, recovery, §23-4-209. 
Transportation, $23-2-201. 
Air commerce, §23-14-102. 
Motor carriers, §23-13-203. 
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DEFINED TERMS —Cont’d 
Transportation company. 

Passes and free transportation, 
§23-4-801. 

Transportation network company, 
§23-13-702. 

Transportation network company 
driver, §23-13-702. 

Transportation network company 
rider, §23-13-702. 

Transportation network services, 
§23-13-702. 

Transportation of gas. 

Natural gas pipeline safety, 
§23-15-203. 

Underlying carrier. 

Telecommunications, §23-17-403. 

Uniform commercial code-secured 
transactions. 

Electric utility storm recovery 
securitization financing, 
§23-18-902. 

Uninsured motor vehicles. 

Common carriers, §23-16-301. 

Universal service. 

Telecommunications regulatory reform, 
§23-17-403. 

Universal service administration 
company. 

Telecommunications regulatory reform, 
§23-17-403. 

USAC. 

Telecommunications regulatory reform, 

§23-17-403. 
Utility. 

Environmental and economic 
protection, §23-18-503. 

Power purchase agreements, electric 
utilities, §23-18-109. 

Utility services. 

Merger or acquisition of control of 
domestic public utilities, 
§23-3-302. 

Video service. 
Video service act, §23-19-202. 
Video service provider. 
Video service act, §23-19-202. 
Voting security. 
Public utilities. 
Merger or acquisition of control, 
§23-3-302. 
Weighted earned common equity 
rate. 

Formula rate review for electric and 

natural gas utilities, §23-4-1203. 
Wire center. 

Telecommunications regulatory reform, 

§23-17-403. 
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Wireless ETC. 
Telecommunications regulatory reform, 
§23-17-403. 
Wireline ETC. 
Telecommunications regulatory reform, 
§23-17-403. 


DEPOSITIONS. 
Highways. 
State highway and transportation 
department, §23-2-412. 
Public service commission, §23-2-412. 


DEPOSITS. 
Public utilities. 
Consumer deposits. 
Interest on, §23-4-206. 


DERAILMENT. 
Clearing right of way following, 
§23-12-203. 


DIGITAL NETWORK FOR 
PREARRANGED RIDES. 

Transportation network companies, 
§§23-13-701 to 23-13-722. 


DISABILITIES, INDIVIDUALS 
WITH. 
Transportation network companies. 
Discrimination and accessibility 
provisions, §23-13-717. 


DISCRIMINATION. 
Public utilities. 
Complaints to commission, §23-3-119. 
Investigations. 
Preliminary investigation by 
commission, §23-3-118. 
Pole attachments. 
Nondiscriminatory access, 
§23-4-1002. 
Unreasonable preferences prohibited, 
§23-3-114. 
Transportation network companies, 
prohibitions, §23-13-717. 


DRAINAGE. 
Railroads. 
Drainage of roadbed, §23-12-204. 


DRIVING OR BOATING WHILE 
INTOXICATED. 
Fines, §23-13-258. 


DRUGS AND CONTROLLED 
SUBSTANCES. 
Motor carriers. 
Operation under influence of 
controlled substances, §23-13-258. 
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DRUGS AND CONTROLLED 
SUBSTANCES —Cont’d 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Testing of driver for banned 
substances, §23-16-505. 


Transportation network companies. 


Zero tolerance policy on drug or 
alcohol use, §23-13-712. 


DRUG TESTING. 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Driver testing, §23-16-505. 


EK 


EAVESDROPPING. 
Interception of telephone or 
telegraph messages, §23-17-107. 


ELECTIONS. 
Rural telecommunications 
cooperatives. 
Board of directors, §23-17-219. 


ELECTRIC COOPERATIVE 
CORPORATIONS. 
Acquired. 

Defined, §23-18-302. 

Acquisition of energy, capacity and 
generation assets. 

Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 

Alternative methods to meet 
obligations, utilization. 

Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 

Articles of incorporation. 

Amendment, §23-18-313. 

Articles of amendment, §23-18-313. 
Fees, §23-18-326. 

Contents, §23-18-311. 

Defective articles. 

Correction, §23-18-315. 

Execution, §23-18-312. 

Fees, §23-18-326. 

Filing, §23-18-312. 

Recordation, §23-18-312. 

Board of directors. 

Agents, §23-18-323. 

Compensation, §23-18-321. 

Conflicts of interest, §23-18-321. 

Defined, §23-18-302. 

Duties, §23-18-321. 


ELECTRIC COOPERATIVE 
CORPORATIONS —Cont’d 
Board of directors —Cont’d 

Election, §23-18-321. 

Employees, §23-18-323. 

Executive committee, §23-18-322. 

Meetings, §23-18-321. 

Number, §23-18-321. 

Officers, §23-18-323. 

Prudent person rule, §23-18-321. 

Qualifications, §23-18-321. 

Quorum, §23-18-321. 

Standards of care, §23-18-321. 

Vacancies, §23-18-321. 

Bylaws. 
Contents. 
Generally, §23-18-317. 
Power to alter, amend or repeal, 
§23-18-317. 

Qualifications of directors, §23-18-321. 
Certificate of incorporation. 

Evidence, §23-18-314. 

Issuance, §23-18-314. 

Citation, §23-18-301. 
Comprehensive resource planning. 
Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 
Conflicts of interest. 

Board of directors, §23-18-321. 
Consolidation. 

Articles of consolidation. 
Execution, etc., §23-18-324. 
Fees, §23-18-326. 

Authorized, §23-18-324. 

Construction of article. 

Liberal construction, §23-18-303. 
Corporate powers, §23-18-307. 
Corporation. 

Defined, §23-18-302. 
Correcting defects of organization, 

§23-18-315. 
Defects of organization. 

Correction, §23-18-315. 
Definitions, §23-18-302. 

Rates and charges, §23-4-901. 
Dissolution. 

Articles of dissolution. 

Fees, §23-18-321. 

Authorized, §23-18-325. 

Certificate of dissolution. 
Execution, §23-18-325. 

Eligibility to membership, 
§23-18-318. 
Executive committee. 

Election, §23-18-322. 

Existing corporations may come 
under law, §23-18-305. 
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ELECTRIC COOPERATIVE 
CORPORATIONS —Cont’d 
Federal agencies. 
Defined, §23-18-302. 
Fees. 
Annual license fee, §23-18-329. 
Filing fees, §23-18-326. 
Generation and transmission 
cooperatives, §§23-4-1101 to 
23-4-1107. 
Definitions, §23-4-1101. 
Jurisdiction of public service 
commission, §23-4-1107. 
Member cooperative rate 
modifications, §23-4-1105. 
Rates and charges. 
Alternative procedure, §23-4-1104. 


Application for approval, §23-4-1104. 


Authority to modify, §23-4-1102. 
Limitations on increases, 
§23-4-1106. 
Member cooperative modifications, 
§23-4-1105. 
Notice of proposed modification, 
§23-4-1108. 
Incorporated areas. 
Service in, §23-18-331. 
Incorporators. 
Age, §23-18-309. 
Number, §23-18-309. 
Residents, §23-18-309. 
Investigations. 
Rates and charges. 
Public service commission, 
§23-4-908. 
Jurisdiction. 


Public service commission, §23-18-308. 


Rates and charges. 
Public service commission. 
Jurisdiction not affected, 
§23-4-907. 
Liberal construction of act, 
§23-18-303. 
Meetings. 
Directors’ meetings, §23-18-321. 
Quorum of members, §23-18-320. 
Members. 
Certificate of membership, §23-18-319. 
Surrender, §23-18-319. 
Defined, §23-18-302. 
Eligibility to membership, §23-18-318. 
Organizational meeting. 
Notice, §23-18-316. 
Quorum, §23-18-320. 
Nonprofit operation, §23-18-327. 
Notice. 
Organizational meeting, §23-18-316. 
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ELECTRIC COOPERATIVE 
CORPORATIONS —Cont’d 
Notice —Cont’d 
Rates and charges. 
Changes. 
Proposed rate changes, §23-4-903. 
Obligations. 
Defined, §23-18-302. 
Other laws inapplicable, §23-18-304. 
Person. 
Defined, §23-18-302. 
Petitions. 
Rates and charges. 
Petition for relief from rate change, 
§§23-4-904, 23-4-905. 
Petition to declare co-op subject to 
rate case procedures, $23-4-906. 
Powers. 
Generally, §23-18-307. 
Public service commission. 
Corporations subject to jurisdiction, 
§§23-18-201, 23-18-308. 
Purposes, §23-18-306. 
Quorum. 
Board of directors, §23-18-321. 
Rates and charges. 
Apportionment of rates and charges, 
§23-4-909. 
Changes. 
Notice of proposed rate change, 
§23-4-903. 
Petition for relief from rate change. 
Effect, §23-4-905. 
Form, §23-4-904. 
Relief from rate change. 
Petition. 
Effect, §23-4-905. 
Form, §23-4-904. 
Costs of providing service. 
Apportionment of rates and charges, 
§23-4-909. 
Definitions, §23-4-901. 
Exemption from rate case procedures, 
§23-4-902. 
Hearings. 
Exemption from rate case 
procedures, §23-4-902. 
Investigations. 
Public service commission, 
§23-4-908. 
Jurisdiction. 
Public service commission. 
Jurisdiction not affected, 
§23-4-907. 
Notice. 
Changes. 
Proposed rate changes, §23-4-903. 
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ELECTRIC COOPERATIVE 
CORPORATIONS —Cont’d 
Rates and charges —Cont’d 
Petition for relief from rate changes, 
§§23-4-904, 23-4-905. 
Petition to declare co-op subject to rate 
case procedures, §23-4-906. 
Public service commission. 
Investigations, §23-4-908. 
Jurisdiction. 
Not affected, §23-4-907. 
Powers, §23-4-908. 
Rate case procedures. 
Exemption, §23-4-902. 
Petition to declare co-op subject to 
rate case procedures, §23-4-906. 
Revenues. 
Use of revenues, §23-18-327. 
Securities. 
Exemptions from securities act, 
§23-18-330. 
Service. 
Incorporated areas, §23-18-331. 
Short title, §23-18-301. 
Taxation. 
Corporation subject to certain taxes, 
§23-18-328. 
Exemption of corporation from certain 
taxes, §23-18-328. 
Title. 
Short title, §23-18-301. 
Use of words “electric cooperative.” 
Prohibition, §23-18-310. 


ELECTRICITY. 
Arkansas clean energy development 
act, §§23-18-701 to 23-18-703. 
Arkansas renewable energy 
development act of 2001, 
§§23-18-601 to 23-18-604. 
Avoided costs. 
Public utilities, §§23-3-701 to 23-3-705. 
Bills, usage and payment records. 
Confidentiality of information, 
§23-2-304. 
Broadband over power enabling act, 
§§23-18-801 to 23-18-808. 
Clean energy development act, 
§§23-18-701 to 23-18-703. 
Coal. 
Arkansas-mined coal. 
Use by electric utilities, §23-18-105. 
Confidentiality of information. 
Electric utility bills, usage and 
payment records, §23-2-304. 
Cooperatives. 
Electric cooperative corporations, 
§§23-4-1101 to 23-4-1107, 
23-18-301 to 23-18-331. 
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ELECTRICITY —Cont’d 
Corporations. 
Foreign electric light and power 
corporations. 
Domestication. 
Required, §23-3-108. 
Service of process, §23-3-108. 
Disconnections. 
Protection against. 
Power of public service commission, 
§23-2-304. 
Electric cooperative corporations, 
§§23-4-1101 to 23-4-1107, 23-18-301 
to 23-18-331. 
Major utility facilities. 
Environmental and economic 
protection, §§23-18-501 to 
23-18-530. 
Net-metering, renewable energy 
development, §23-18-604. 
Regulation of electric demand 
response act, §§23-18-1001 to 
23-18-1005. 
Renewable energy development, 
§§23-18-601 to 23-18-604. 
Transfer of electric transmission 
lines. 
Approval of public service commission 
required, §23-3-102. 
Transition costs. 
Defined, recovery by electric utility, 
§23-4-209. 
Waters and watercourses. 
Navigable water crossings. 
General provisions, §§23-3-501 to 
23-3-513. 


ELECTRIC UTILITIES. 
Acquisition of energy, capacity and 
generation assets. 

Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 

Alternative methods to meet 
obligations, utilization. 

Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 

Avoided costs. 

Definitions, §23-3-702. 

Legislative declaration, §23-3-701. 

Policy of state, §23-3-701. 

Public service commission. 

Definition of “commission,” 
§23-3-702. 
Rates. 
Establishment, §23-3-703. 

Rates. 

Basis of rate determination, 
§23-3-704. 
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ELECTRIC UTILITIES —Cont’d 
Avoided costs —Cont’d 
Rates —Cont’d 
Contract rates. 
Lower contract rates permitted, 
§23-3-705. 
Defined, §23-3-703. 
Establishment, §23-3-703. 
Lower contract rates permitted, 
§23-3-705. 
Waiver of avoided cost standard, 
§23-3-704. 
Coal. 
Arkansas-mined coal. 
Use by electric utilities, §23-18-105. 
Comprehensive resource planning. 
Rules and regulations regarding, 
adoption by commission, 
§23-18-106. 
Confidentiality. 
Utility bills, usage and payment 
records, §23-2-304. 
Cooperatives. 
Generally, §§23-18-301 to 23-18-331. 
Generation and transmission 
cooperatives, §§$23-4-1101 to 
23-4-1107. 
Demand response, §§23-18-1001 to 
23-18-1005. 
Applicability, §23-18-1005. 
Definitions, §23-18-1002. 
Marketing and selling within state. 
Authority of commission to regulate, 
§23-18-1003. 
Into wholesale electricity markets, 
§23-18-1004. 
Title of act, §23-18-1001. 
Wholesale electricity markets. 
Marketing and selling in, 
§23-18-1004. 
Disconnections. 
Protection against, public service 
commission, §23-2-304. 
Electric demand response. 
Regulation, §§23-18-1001 to 
23-18-1005. 
Eminent domain. 
Transmission lines, acquisition of 
property for. 
Amount of compensation to owner, 
§23-18-108. 
Formula rate review. 
Rates and charges, §§23-4-1201 to 
23-4-1209. 
Generation capacity, sale to utility. 
Power purchase agreements, 
§23-18-109. 


ELECTRIC UTILITIES —Cont’d 

Incremental resources, acquisition 

or construction. 

Costs and return associated with, 
recovery and allowance, 
§23-18-107. 

Power purchase agreements, 

§23-18-109. 

Purchase from affiliated company. 
Applicability of act, §23-18-103. 
Definitions, §23-18-103. 

Prior approval of commission required, 
§23-18-103. 

Regulations. 

Promulgation, §23-18-103. 

Void agreements, §23-18-103. 

Sale of electricity to utility. 

Power purchase agreements, 
§23-18-109. 

Storm recovery. 

Cost reserve accounting, §23-4-112. 

Securitization financing, §§23-18-901 
to 23-18-912. 

Adjustments on financing orders, 
§23-18-903. 

Assignee or financing party not 
considered electric utility, 
§23-18-912. 

Bond investment and debt status, 
§23-18-909. 

Conflict of laws, §23-18-908. 

Default or termination of bonds, 
§23-18-907. 

Definitions, §23-18-902. 

Financing orders, §23-18-903. 

Storm recovery property specified, 
§23-18-905. 

Income tax on receipts, §23-18-910. 

Issuance of bonds following 
financing order, §23-18-903. 

Jurisdiction of public service 
commission, §23-18-904. 

Pledge of state on bonds, §23-18-911. 

Priority of conflicting interests, 
§23-18-907. 

Purpose of act, §23-18-901. 

Security interests, §23-18-907. 

Storm recovery property, §23-18-905. 

Sale, assignment or transfer, 
§23-18-906. 

Title of act, §23-18-901. 

Uniform commercial code 
applicability, §23-18-907. 

Venue of actions to enforce security 
interests, §23-18-907. 

Transfer of electric transmission 

lines. 

Approval of public service commission 
required, §23-3-102. 
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ELECTRIC UTILITIES —Cont’d 
Transition costs. 
Defined, recovery by electric utility, 
§23-4-209. 
Transmission lines. 
Acquisition of property by eminent 
domain, amount of compensation 
to owner, §23-18-108. 


ELECTRONIC SURVEILLANCE. 
Interception of telephone or 
telegraph messages, §23-17-107. 


EMERGENCIES. 
Telecommunications. 

Immediate dispatch of public messages 
during war or civil commotion, 
§23-17-106. 

Failure to give immediate dispatch, 
§23-17-106. 


EMINENT DOMAIN. 
Electric utilities. 
Transmission lines, acquisition of 
property for. 

Amount of compensation to owner, 
§23-18-108. 

Pipelines. 
Fertilizer. 

Transportation of ammonia and 
other substances comprising 
fertilizer or used in its 
manufacture. 

Companies operating under 
provisions, §23-15-105. 
Right of pipeline companies. 

Procedure in exercising right, 

§23-15-101. 
Public utilities. 
Environmental and economic 
protection, §23-18-528. 
Rural telecommunications 
cooperatives. 
Powers, §23-17-205. 
Water power companies. 
Costs. 
Payment, §23-18-406. 
Damages. 
Assessment, §23-18-406. 
Jury, §23-18-406. 
Payment, §23-18-406. 
Forfeiture of rights for failure to 
pay, §23-18-406. 
Deposit required pending litigation, 
§23-18-406. 

Forfeiture of rights for failure to 

deposit, §23-18-406. 
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EMINENT DOMAIN —Cont’d 
Water power companies —Cont’d 
Guardian ad litem. 
Proceedings against infants and 
insane persons, §23-18-406. 
Insane persons. 
Proceedings against. 
Guardian ad litem appointed, 
§23-18-406. 
Jury. 
Assessment of compensation, 
§23-18-406. 
Minors. 
Proceedings against infants. 
Guardian ad litem appointed, 
§23-18-406. 
Notice. 
Nonresident landowners, 
§23-18-406. 
Petition, §23-18-406. 
Contents, §23-18-406. 
Power of eminent domain, §23-18-406. 
Railroad in connection with 
construction of dams. 
Acquisition of right of way, 
§23-18-407. 


EMPLOYMENT RELATIONS. 
Public utilities. 
Acts of employee are acts of 
corporation, §23-1-107. 


ENERGY. 

Clean energy development act, 
§§23-18-701 to 23-18-7083. 

Public utilities. 

Energy conservation, §§23-3-401 to 
23-3-405. 

Renewable energy development, 

§§23-18-601 to 23-18-604. 


ENVIRONMENTAL PROTECTION. 
Public utilities. 
Environmental and economic 
protection, §§23-18-501 to 
23-18-530. 


EVIDENCE. 
Highways. 
State highway and transportation 
department. 
Copies of official papers, §23-1-111. 
Rules of evidence, §23-2-403. 
Public service commission. 
Copies of official papers, §23-1-111. 
Rules of evidence, §23-2-403. 
Rural telecommunications 
cooperatives. 
Certificate of incorporation, 
§23-17-212. 
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EXECUTION OF JUDGMENTS. 
Railroads. 
Livestock. 
Killing or injuring. 
Judgments under provisions, 
§23-12-906. 


EXECUTORS AND 
ADMINISTRATORS. 
Railroads. 
Corporations. 
Voting of stock, §23-11-212. 


F 


FEDERAL AID. 
Public service commission. 
Certain loans not within jurisdiction of 
commission, §23-18-202. 


FEES. 
Aviation. 
Air commerce. 
State highway and transportation 
department, §23-14-128. 
Broadband over power lines 
enabling act, §23-18-806. 
Electric cooperative corporations. 
Annual license fee, §23-18-329. 
Filing fees, §23-18-326. 
Highways. 
State highway and transportation 
department. 
Schedule of fees, §23-2-314. 
Motor carriers. 
Annual fees charged carriers, 
§23-13-235. 
Certificates of public convenience and 
necessity. 
Application fee, §23-13-219. 
Transfer, §23-13-232. 
Exempt carriers. 
Insurance filing fee, §23-13-265. 
Permits. 
Application fees, §23-13-223. 
Transfer, §23-13-232. 
Registration of carriers engaged in 
interstate commerce, §23-13-604. 
Temporary authority, §23-13-229. 
Pipelines. 
Safety act. 
Inspection fees, §23-15-214. 
Public service commission. 
Schedule of fees, §23-2-314. 
Public utilities. 
Actions for fees brought in name of 
state, §23-1-109. 
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FEES —Cont’d 
Public utilities —Cont’d 

Annual fees charged utilities, 
§23-3-110. 

Failure or refusal to pay. 
Penalty, §23-3-110. 

Statement of fees due, §23-3-110. 

Time for payment, §23-3-110. 

Carriers, §§23-16-101 to 23-16-106. 

Environmental and economic 
protection. 

Certificates of environmental 
compatibility and public need. 
Application fee, §23-18-512. 

Public service commission. 

Schedule of fees, §23-2-314. 
Railroads. 

Annual fee collected from rail carriers, 
§23-16-104. 

Carriers generally, §§23-16-101 to 
23-16-106. 

Corporations. 

Amendment of articles of 
incorporation, §23-11-220. 
Foreign corporations. 
Fees charged foreign companies, 
§23-3-111. 
Incorporation fees, §23-11-102. 

Incorporation fees, §23-11-102. 

Rural telecommunications 
cooperatives. 

Enumerated, §23-17-226. 

Membership fees, §23-17-216. 

Telecommunications. 

Initiation of residential telephone 
service. 

Payments of fees in installments, 
§23-17-116. 

Surcharges to provide communications 
for deaf and hearing impaired, 
§23-17-119. 

Video services. 

Certificate of franchise authority 
issued by secretary of state, 
§23-19-204. 

Video service provider fee, §23-19-206. 


FENCES. 
Railroads. 
Removal of fences for public 
convenience, §23-12-308. 
Notice to remove fence, §23-12-308. 
Refusal to remove. 
Penalty, §23-12-308. 
Time allowed, §23-12-308. 
Removal of fences. 
Railroads, §23-12-308. 
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FERTILIZERS. 
Pipelines. 
Transportation of ammonia and other 
substances comprising fertilizer or 


used in its manufacture, 
§23-15-105. 


FIDUCIARIES. 
Railroads. 
Corporations. 
Voting of stock, §23-11-212. 


FINES. 
Carriers. 

Agreements to pay charge for 
additional mode of transportation, 
§23-10-109. 

Driving or boating while 

intoxicated, §23-13-258. 

Motor carriers, §23-13-257. 

Alcoholic beverages. 

Operation while consuming or under 
influence of, §23-13-258. 

Operation without certificate or 
permit, §23-13-234. 

Registration of carriers engaged in 
interstate commerce, §23-13-605. 

Pipelines. 

Civil penalties, §23-15-211. 

Public service commission, §23-2-409. 
Railroads. 

Access to railroad books by 
commissioners, §23-4-718. 

Employee receiving extra pay for 
furnishing car to shipper, 
§23-10-429. 

Express offices and delivery, 
§23-10-302. 

Livestock or poultry. 

Shipper’s pass, §23-10-441. 

Operation and maintenance. 

Blocks in frogs and guardrails, 
§23-12-512. 

Discharge of firearms or throwing 
objects, §23-12-804. 

Equipment on track motor cars, 
§23-12-404. 

Establishment, discontinuance or 
modification of service, 
§23-12-609. 

Headlights, §23-12-402. 

Hospital facilities provided in state, 
§23-12-508. 

Lights on switches, §23-12-408. 

Maintenance of right-of-way, 
§23-12-201. 

Repairs to cars, §23-12-407. 

Stopping train within town limits, 
§23-12-606. 
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FINES —Cont’d 
Railroads —Cont’d 
Operation and maintenance —Cont’d 
Telephone and telegraph operator 
duty hours, §23-12-510. 
Trespassers boarding trains, 
§23-12-802. 
Unsafe tracks, bridges, etc., 
§23-12-103. 
Rates and charges, §23-4-605. 
Safe transportation of railroad 
employees by contract carriers. 
Penalties for violations, §23-16-510. 
Schedule of rates, §23-4-604. 
Transportation network companies. 
Penalties for violations, §23-13-721. 


FIREARMS AND OTHER WEAPONS. 
Railroads. 
Discharging firearms at cars. 
Penalty, §23-12-804. 


FIRES AND FIRE PREVENTION. 
Railroads. 
Liability for fires, §23-12-913. 


FORMS. 
Public utilities. 
Filling out and returning, §23-3-112. 


FRANCHISES. 
Public utilities. 
Municipal franchises. 
Violations. 
Damages, §23-3-116. 
Penalties, §23-3-116. 


G 
GENERAL ASSEMBLY. 
Railroads. 
Passes. 


Members permitted to accept and 
use passes, §23-4-804. 


GENERATION AND TRANSMISSION 
COOPERATIVES, §§23-4-1101 to 
23-4-1107. 


GOVERNOR. 
Railroads. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Police. 
Approval of appointment, 
§23-12-701. 


GRANTS. 
Telecommunications. 
Extension of services to citizens not 
served by wire line, §23-17-404. 


VOLUME 22--TITLE 23 (1-29) 


GUARDIAN AND WARD. 
Railroads. 
Corporations. 
Voting of stock, §23-11-212. 


H 


HAZARDOUS MATERIALS, 
SUBSTANCES AND WASTE. 
Railroads. 


Transportation of hazardous materials. 


Documents required, §23-12-406. 
Transportation. 
Documents required, §23-12-406. 


HEARINGS. 
Highways. 
State highway and transportation 
department, §23-2-415. 
Notice, §23-2-415. 


Public service commission, §23-2-415. 


Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Hearing on application or 
amendment, §§23-18-516 to 
23-18-518. 
Navigable water crossings. 
Petition by river crossing proprietor. 
Hearing on, §23-3-505. 
Notice, §23-2-415. 
Place for, §23-2-103. 
Rehearings, §23-2-422. 
Special commissioners for hearings, 
§23-2-102. 
Compensation, §23-2-102. 
Public utilities. 
Acquisition, control or merger. 
Determination, §23-3-311. 
Notice, §23-3-311. 
Rehearing, §23-3-312. 
Stay of order pending review, 
§23-3-314. 
Railroads. 
Corporations. 
Application for incorporation, 
§23-11-205. 
Crossings. 
Proposed road or street crossings, 
§23-12-304. 


HEIRS. 
Rural telecommunications 
cooperatives, §23-17-238. 
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HIGHWAYS, ROADS AND STREETS. 
Accounts and accounting. 
State highway and transportation 
department, §23-2-212. 
Systems of accounts. 
Authority to establish, §23-2-306. 
Actions. 
State highway and transportation 
department. 

Compelling compliance with 
provisions of act and orders, 
§23-1-104. 

Appeals. 
State highway and transportation 
department. 

Motor carriers. 

Complaints against carriers. 
Order of department, 
§23-13-308. 
Orders. 
Appeals to circuit court, §23-2-425. 
Appeals from circuit court to 
supreme court, §23-2-425. 
Motor carriers. 
Complaints against carriers, 
§23-13-308. 
Burden of proof. 
State highway and transportation 
department. 

Persons seeking to avoid compliance 

with act or orders, §23-2-417. 
Complaints. 
Repeal of provisions, effect, §23-2-430. 
State highway and transportation 
department. 

Rates and charges. 

Common carriers. 
Determination, §23-13-239. 

Separation or consolidation, 
§23-2-416. 

Service of copy of complaint, 
§23-3-119. 

Who may complain, §23-3-119. 

Contempt. 
State highway and transportation 
department. 

Witnesses. 

Refusal to attend or testify, 
§23-2-410. 
Contracts. 
State highway and transportation 
department. 

Orders. 

Contracts in violation of orders. 
Void, §23-1-112. 
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HIGHWAYS, ROADS AND STREETS 
—Cont’d 
Costs. 
State highway and transportation 
department. 
Contests. 
Unsuccessful party to be taxed 
with costs, §23-2-428. 
Deposit of costs. 
Department not required to 
deposit, §23-2-428. 
Definitions. 
State highway and transportation 
department, §23-2-201. 
Depositions. 
State highway and transportation 
department, §23-2-412. 
Evidence. 
State highway and transportation 
department. 
Copies of official papers, §23-1-111. 
Rules of evidence, §23-2-403. 
Fees. 
State highway and transportation 
department. 
Schedule of fees, §23-2-314. 
Hearings. 
State highway and transportation 
department, §23-2-415. 
Notice, §23-2-415. 
Inventory. 
State highway and transportation 
department. 
Requiring inventories of property, 
§23-2-307. 
Investigations. 
State highway and transportation 
department, §23-2-429. 
Powers, §§23-2-310, 23-2-402. 


Rates, charges or service of utilities. 


Change in rates, §23-4-622. 
Preliminary investigation, 
§23-3-118. 
Jurisdiction. 
State highway and transportation 
department. 
Actions by or against department, 
§23-1-108. 
Interstate transportation services, 
§23-2-303. 


State highway commission, §23-2-209. 


Railroad crossings. 
Construction and location, 
§23-12-304. 


HIGHWAYS, ROADS AND STREETS 
—Cont’d 
Jury. 
State highway and transportation 
department. 
Actions by or against department. 
Trial without jury, §23-1-110. 
Notice. 
State highway and transportation 
department. 
Hearings, §23-2-415. 
Service, §23-2-405. 
Oaths. 
State highway and transportation 
department. 
Administration of oaths, §23-2-406. 
Orders. 
State highway and transportation 
department. 
Actions between private persons and 
railroad companies. 

Orders not controverted, 
§23-2-427. 

Amendment, §23-2-426. 
Appeals, §23-2-425. 
Burden of proof. 

Persons seeking to avoid 

compliance, §23-2-417. 
Compliance with orders. 

Burden of proof on persons 
seeking to avoid compliance, 
§23-2-417. 

Power to compel, §23-1-104. 

Required, §23-1-103. 

Contracts in violation of orders. 
Void, §23-1-112. 
Evidence. 

Copies as evidence, §23-2-420. 
Penalties. 

Violations, §23-1-103. 
Rescinding, §23-2-426. 
Violations. 

Penalties, §23-1-103. 

Written orders required, §23-2-420. 
Penalties. 
State highway and transportation 
department. 
Orders. 
Violations, §23-1-103. 
Perjury. 
State highway and transportation 
department. 
Witnesses, §23-2-413. 
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HIGHWAYS, ROADS AND STREETS 
—Cont’d 
Permits. 
State highway and transportation 
department. 
Assignability. 
Indeterminate permits granted 
under 1919 act, §23-1-113. 
Pipelines. 
State highway commission. 
Authority concerning regulation of 
pipeline companies. 
Transferred, vested and conferred 
upon public service 
commission, §23-2-209. 
Pleadings. 
State highway and transportation 
department, §23-2-403. 
Public utilities. 
Wires over public or private ways. 
Duties of utility, §23-3-115. 
Records. 
State highway and transportation 

department, §23-2-212. 

Open to public, §23-2-316. 

Protective order, §23-2-316. 
Proceedings, §23-2-418. 

Reports. 
State highway and transportation 
department. 
Railroad companies. 
Report as to information 
regarding, §23-11-104. 
Right of entry. 
State highway and transportation 
department, §§23-2-310, 23-2-311. 
Rules and regulations. 
State highway and transportation 

department, §23-2-210. 
Compliance required, §23-1-103. 
Penalties. 

Violations, §23-1-103. 
Procedures, §23-2-211. 
Violations. 

Penalties, §23-1-103. 

Self-incrimination. 
State highway and transportation 
department. 
Witnesses. 
No bar to testimony, §23-2-411. 
Service of process. 
State highway and transportation 

department, §23-2-405. 
Complaints. 

Service of copy of complaint, 

§23-3-119. 


HIGHWAYS, ROADS AND STREETS 


—Cont’d 


State highway and transportation 


department. 

Accounts and accounting, §23-2-212. 

Systems of accounts. 

Authority to establish, §23-2-306. 
Actions. 

Compelling compliance with 
provisions of act and orders, 
§23-1-104. 

Appeals. 
Orders. 
Appeals to circuit court, §23-2-425. 
Appeals from circuit court to 
supreme court, §23-2-425. 
Motor carriers. 
Complaints against carriers, 
§23-13-308. 
Burden of proof. 

Persons seeking to avoid compliance 

with act or orders, §23-2-417. 
Complaints. 

Rates and charges. 

Common carriers. 
Determination, §23-13-239. 

Separation or consolidation, 
§23-2-416. 

Service of copy of complaint, 
§23-3-119. 

Who may complain, §23-3-119. 

Contempt. 

Witnesses. 

Refusal to attend or testify, 
§23-2-410. 
Contracts. 

Orders. 

Contracts in violation of orders. 
Void, §23-1-112. 
Costs. 

Contests. 

Unsuccessful party to be taxed 
with costs, §23-2-428. 
Deposit of costs. 
Department not required to 
deposit, §23-2-428. 
Definitions, §23-2-201. 
Depositions, §23-2-412. 
Evidence. 
Copies of official papers, §23-1-111. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Expenses. 
Payment, §23-2-212. 
Fees. 

Schedule of fees, §23-2-314. 

Free transportation for members and 
employees, §23-2-208. 
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HIGHWAYS, ROADS AND STREETS 
—Cont’d 
State highway and transportation 
department —Cont’d 
Hearings, §23-2-415. 
Notice, §23-2-415. 
Inventories. 
Requiring inventories of property, 
§23-2-307. 
Investigations, §23-2-429. 
Powers, §§23-2-310, 23-2-402. 
Rates, charges or service of utilities. 

Change in rates, §23-4-622. 

Preliminary investigation, 
§23-3-118. 

Jurisdiction. 
Actions by or against department, 
§23-1-108. 
Interstate transportation services, 
§23-2-303. 
Jury. 
Actions by or against department. 

Trial without jury, §23-1-110. 

Misdemeanors. 

Subpoenas. 

Refusal to comply, §23-2-409. 

Notice. 

Hearings, §23-2-415. 

Service, §23-2-405. 
Oaths. 

Administration of oaths, §23-2-406. 
Orders. 

Actions between private persons and 

railroad companies. 

Orders not controverted, 

§23-2-427. 
Amendment, §23-2-426. 
Appeals, §23-2-425. 
Burden of proof. 
Compliance with orders. 
Persons seeking to avoid, 
§23-2-427. 
Compliance with orders. 

Burden of proof on persons 
seeking to avoid compliance, 
§23-2-427. 

Powers to compel, §23-1-104. 

Required, §23-1-103. 

Contracts in violation of orders. 
Void, §23-1-112. 
Evidence. 

Copies as evidence, §23-2-420. 
Penalties. 

Violations, §23-1-103. 
Rescinding, §23-2-426. 
Violations. 

Contracts in violation void, 
§23-1-112. 
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HIGHWAYS, ROADS AND STREETS 

—Cont’d 

State highway and transportation 
department —Cont’d 
Orders —Cont’d 

Violations —Cont’d 

Penalties, §23-1-103. 

Written orders required, §23-2-420. 

Penalties. 

Orders. 

Violations, §23-1-103. 

Perjury. 
Witnesses, §23-2-413. 
Permits. 

Assignability. 

Indeterminate permits granted 
under 1919 act, §23-1-113. 

Personnel. 
Free transportation, §23-2-208. 
Powers as to, §23-2-207. 
Pipeline. 

Authority conferred and vested in 
concerning regulation of pipeline 
companies. 

Transferred, vested and conferred 
upon public service 
commission, §23-2-209. 

Pleading, §23-2-403. 
Powers, §23-2-301. 

Enumerated, §23-2-304. 

Organization or reorganization of 
utilities, §23-3-101. 

Personnel, §23-2-207. 

Subpoenas, §§23-2-313, 23-2-407. 

Production of books and records. 

Subpoenas, §23-2-408. 

Quorum, §23-2-419. 
Railroads. 

Charters of railroad corporations. 

Extension, §23-11-223. 

Definition of department, 
§23-11-202. 

Enforcement of laws relating to 
railroads or express companies 
on complaint, §23-11-101. 

Frequency of trains and street cars. 

Powers of department, §23-12-104. 

Hearings. 

Application for incorporation, 
§23-11-205. 

Inspection of railroads, §23-12-102. 

Report as to information regarding 
railroad companies, §23-11-104. 

Records, §23-2-212. 

Open to public, §23-2-316. 

Protective orders, §23-2-316. 

Proceedings, §23-2-418. 
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HIGHWAYS, ROADS AND STREETS 
—Cont’d 
State highway and transportation 
department —Cont’d 
Reports. 
Railroad companies. 
Report as to information 
regarding, §23-11-104. 
Right of entry, §§23-2-310, 23-2-311. 
Rules and regulations, §23-2-210. 
Compliance required, §23-1-103. 
Procedures, §23-2-211. 
Violations. 
Penalties, §23-1-103. 
Rules of evidence, §23-2-403. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Service of process, §23-2-405. 
Complaints. 
Service of copy of complaint, 
§23-3-119. 
Subpoenas. 
Powers of department, §§23-2-313, 
23-2-407. 
Production of books and records, 
§23-2-408. 
Refusal to comply, §23-2-409. 
Witnesses. 
Compelling attendance and 
testimony, §23-2-313. 
Contempt. 
Refusal to attend or testify, 
§23-2-410. 
Depositions, §23-2-412. 
Disposition, §23-2-412. 
Exemption from prosecution based 
on testimony, §23-2-411. 
False testimony. 
Penalties, §23-1-105. 
Fees, §23-2-414. 
Mileage, §23-2-414. 
Penalties. 
False testimony, §23-1-105. 
Perjury, §23-2-413. 
Refusal to attend or testify. 
Contempt proceedings, §23-2-410. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Subpoena power, §§23-2-313, 
23-2-407. 
State highway commission. 
Jurisdiction. 
Railroad crossings. 
Construction and location, 
§23-12-304. 


HIGHWAYS, ROADS AND STREETS 
—Cont’d 
State highway commission —Cont’d 
Pipelines. 
Authority concerning regulation of 
pipeline companies. 
Transferred, vested and conferred 
upon public service 
commission, §23-2-209. 
Railroads. 
Crossings. 
Inspection of proposed road or 
street crossings, §23-12-304. 
Jurisdiction over location and 
construction, §23-12-304. 
Subpoenas. 
State highway and transportation 
department. 
Powers, §§23-2-313, 23-2-407. 
Production of books and records, 
§23-2-408. 
Refusal to comply, §23-2-409. 
Witnesses. 
State highway and transportation 
department. 
Compelling attendance and 
testimony, §23-2-313. 
Contempt proceedings. 
Refusal to attend or testify, 
§23-2-410. 
Depositions, §23-2-412. 
Exemption from prosecution based 
on testimony, §23-2-411. 
False testimony. 
Penalties, §23-1-105. 
Fees, §23-2-414. 
Mileage, §23-2-414. 
Penalties. 
False testimony, §23-1-105. 
Perjury, §23-2-413. 
Refusal to attend or testify. 
Contempt proceedings, §23-2-410. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Subpoena power, §§23-2-318, 
23-2-407. 
Writing and written instruments. 
State highway and transportation 
department. 
Orders. 
Written orders required, 
§23-2-420. 
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HOSPITALS AND OTHER HEALTH 
FACILITIES. 
Railroads. 
Employees of railroads. 
Facilities to be furnished, 
§23-12-508. 


HUMAN TRAFFICKING. 
National human trafficking resource 
center hotline. 
Posting information about, §23-12-614. 


I 


IDENTIFICATION. 
Railroad police, §23-12-705. 


IMMUNITY. 
Rural telecommunications 
cooperatives. 
Connecting companies or cooperatives, 
§23-17-235. 
Debts of cooperatives. 
Nonliability of members and 
shareholders, §23-17-233. 


INCOME TAX. 
Electric utility storm recovery 
securitization financing. 
Income tax on receipts, §23-18-910. 


INDEMNIFICATION. 
Electric cooperative corporations, 
§23-18-307. 
Motor carrier transportation 
contracts. 
Indemnity provisions prohibited, 
§23-13-105. 
Rural telecommunications 
cooperatives. 
Directors, officers, employees or 
agents, §23-17-238. 


INDIGENT PERSONS. 
Railroads. 


Free carriage. 
Authorized, §23-4-807. 


INJUNCTIONS. 
Motor carriers. 
State highway and transportation 
department. 
Jurisdiction. 

Mandatory injunction that 
commission take jurisdiction, 
§23-13-209. 

Violation of subchapter, §23-13-261. 
Pipelines. 
Safety act. 
Violations of provisions, §23-15-212. 
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INJUNCTIONS —Cont’d 
Railroads. 
Crossings. 
Improper crossing of highway and 
railroad, §23-12-306. 


INSPECTIONS. 
Motor carriers. 
State highway and transportation 
department, §23-13-102. 
Motor vehicles. 
Transportation network companies. 
Safety and emissions inspections, 
§23-13-714. 
Public utilities. 
Books, papers, reports and statements, 
§23-2-309. 
Refusal to permit inspection. 
Effect, §23-2-312. 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Inspection of vehicle, §23-16-506. 
State highway and transportation 
department, §23-12-102. 
State highway commission. 
Crossings. 
Proposed road or street crossing, 
§23-12-304. 


INSURANCE. 
Carriers. 
Uninsured motorist liability insurance, 
§§23-16-301 to 23-16-304. 
Motor carriers. 
Leased motor vehicles. 
Cancellation or termination of 
insurance policies on. 
Notice, §23-13-104. 
Uninsured motorist liability insurance. 
General provisions, §§23-16-301 to 
23-16-304. 
Railroads. 
Liability for injury or death of 
employee. 
Contracts of indemnity insurance no 
defense, §23-12-507. 
Safe transportation of railroad 
emnloyees by contract carriers. 
Liability insurance requirement, 
§23-16-509. 
Special passenger excursion trains, 
§23-10-213. 
Rural telecommunications 
cooperatives. 
Directors, officers, employees or 
agents. 
Purchasing on behalf of, §23-17-238. 
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INSURANCE —Cont’d 
Transportation network companies, 
§§23-13-709 to 23-13-711. 


INTEREST. 
Public utilities. 
Deposits with public utilities, 
§23-4-206. 


INTERNET. 
Transportation network companies, 
§§23-13-701 to 23-13-722. 


INTERPLEADER AND 
INTERVENTION. 
Public utilities, §23-4-306. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Parties to certification 
proceedings, §23-18-517. 


INTERSTATE COMMERCE. 
Motor carriers. 
Motor carrier act of 1955 not to affect, 
§23-13-205. 
Registration of carriers engaged in 
interstate commerce, §§23-13-601 
to 23-13-605. 
Surety requirement, §23-13-228. 
Public utilities. 
Exemptions from chapter, §23-1-102. 
Railroads. 
Discrimination. 
Provisions not to apply to interstate 
traffic, §23-4-703. 


INTOXICATION. 
Motor carriers. 
Prohibited acts, §23-13-258. 
Railroads. 
Arrests by railroad conductors, 
§23-12-708. 
Authority of conductors to arrest 
drunken persons and deliver to 
peace officers, §23-12-708. 
Engineer or conductor drunk. 
Penalty, §23-12-807. 


INVENTORY. 
Highways. 
State highway and transportation 
department. 
Requiring inventories of property, 
§23-2-307. 
Public service commission. 
Commission may require inventories 
of property, §23-2-307. 
Public utilities. 
Commission may require inventories 
of property, §23-2-307. 
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INVESTIGATIONS. 

Aviation. 

Air commerce. 

Powers of state highway and 
transportation department, 
§23-14-107. 

Carriers. 

Rates and charges. 

Change in rates. 

Investigation by commission, 
§23-4-622. 

Electric cooperative corporations. 
Rates and charges. 

Public service commission, 
§23-4-908. 

Highways. 

State highway and transportation 
department, §23-2-429. 

Powers, §§23-2-310, 23-2-402. 

Rates, charges or service of utilities. 

Change in rates, §23-4-622. 
Preliminary investigation, 
§23-3-118. 

Public service commission. 
Commissioner or examiner, §23-2-429. 
Powers of commission, §§23-2-310, 

23-2-402. 

Rates and charges. 

Preliminary investigation, §23-3-118. 

Surcharge to recover expenditures 
mandated by public authorities, 
§23-4-505. 

Service of utilities. 

Preliminary investigation, §23-3-118. 

Public utilities. 

Powers of regulatory commission, 
§§23-2-310, 23-2-402. 

Preliminary investigation of rates, 
charges or service by commission, 
§23-3-118. 

Rates and charges. 

Change in rates. 

Investigation of proposed rates, 
§23-4-405. 

Surcharge to recover expenditures 

mandated by public authorities. 
Investigation by commission, 
§23-4-505. 

Railroads. 

Crossings. 

Regulation. 

State highway commission, 
§§23-12-1004, 23-12-1007. 


INVESTMENTS. 
Electric utility storm recovery 
securitization financing. 
Bond investment and debt status, 
§23-18-909. 
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JUDGES. 
Railroads. 
Passes. 
Permitted to accept and use passes, 
§§23-4-904, 23-4-905. 


JURISDICTION. 
Broadband systems and services, 
§23-18-805. 
Court of appeals. 
Public service commission. 
Appeals of orders, §23-2-423. 
Electric cooperative corporations. 
Public service commission, §23-18-308. 
Rates and charges. 
Jurisdiction not affected, 
§23-4-907. 
Highways. 
State highway and transportation 
department. 
Actions by or against department, 
§23-1-108. 
Interstate transportation services, 
§23-2-303. 
State highway commission, §23-2-209. 
Railroad crossings. 
Construction and location, 
§23-12-304. 
Motor carriers. 
State highway and transportation 
department. 
Injunctions. 

Mandatory injunction that 
department take jurisdiction, 
§23-13-209. 

Violations of subchapter, §23-13-260. 
Pipeline safety act. 
Public service commission, §23-15-217. 
Violations of provisions, §23-15-212. 
Public service commission, 
§§23-2-301, 23-2-302. 
Actions by or against commission, 
§23-1-108. 
Appeals of orders. 
Court of appeals, §23-2-423. 
Electric cooperative corporations, 
§§23-18-201, 23-18-308. 
Federal aid. 
Certain loans not within jurisdiction 
of commission, §23-18-202. 
Intrastate transportation services, 
§23-2-303. 
Rate making. 
Exclusive jurisdiction, §23-4-201. 
Rural telecommunications 
cooperatives, §23-17-206. 
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JURISDICTION —Cont’d 
Public utilities. 
Navigable water crossings. 
Public service commission, 
§23-3-503. 
Railroads. 
Crossings. 
State highway commission. 
Construction and location, 
§23-12-304. 
Livestock. 
Killing or injuring. 
Actions for damages, §23-12-909. 
Rural telecommunications 
cooperatives. 
Public service commission, §23-17-206. 


JURY AND JURY TRIAL. 
Highways. 
State highway and transportation 
department. 
Actions by or against department. 
Trial without jury, §23-1-110. 
Public service commission. 
Actions by or against commission. 
Tried without jury, §23-1-110. 
Water power companies. 
Eminent domain. 
Assessment of compensation, 
§23-18-406. 


L 


LAW ENFORCEMENT OFFICERS. 
Railroads, §§23-12-701 to 23-12-708. 


LEASES. 
Motor carriers. 
Insurance policies on leased motor 
vehicles. 
Notice of cancellation or 
termination, §23-13-104. 
Lessor to unauthorized person deemed 
motor carrier, §23-13-259. 
Rural telecommunications 


cooperatives. 
Authority of board, §23-17-231. 


LICENSES AND PERMITS. 
Highways. 
State highway and transportation 
department. 
Assignability. 
Indeterminate permits granted 
under 1919 act, §23-1-113. 


LIENS. 
Motor carriers. 
Fines and penalties, §23-13-263. 
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LIENS —Cont’d 
Public utilities. 

Creation under supervision of 
regulatory commissions, 
§23-3-103. 

Rural telecommunications 
cooperatives. 

After acquired property, §23-17-232. 


LIEUTENANT GOVERNOR. 
Railroads. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 


LIFELINE INDIVIDUAL 
VERIFICATION EFFORT 
CORPORATION, §§23-16-401 to 
23-16-4183. 

Annual report, §23-16-413. 

Arkansas lifeline individual effort 
corporation act. 

Title of act, §23-16-401. 

Articles of incorporation. 

Filing, §23-16-411. 

Assessment on eligible 
telecommunications carriers, 
§23-16-405. 

Audit annually, §23-16-410. 

Board of directors, §23-16-403. 

Attendance at meetings. 
Required, removal for unexcused 
absence, §23-16-404. 

Created, §23-16-403. 

Definitions, §23-16-402. 

Election not to participate, 
§23-16-406. 

Indebtedness. 

Incurring prohibited, §23-16-408. 

Offices, §23-16-409. 

Participation optional, §23-16-406. 

Powers and duties, §23-16-407. 

Purchase of telecommunication 
services. 

Competitive bid, §23-16-412. 


Purchase or lease of real property. 


Use of assets for prohibited, 
§23-16-408. 
Volunteers and professional 
services. 
Reliance up, §23-16-408. 


LIMITATION OF ACTIONS. 
Railroads. 
Discrimination. 
Actions for damages, §23-4-705. 
Actions to recover penalty, 
§23-10-103. 


LIMITATION OF ACTIONS —Cont’d 
Railroads —Cont’d 
Freight. 
Damages for violations of act, 
§23-10-431. 
Rural telecommunications 
cooperatives. 
Suits against telecommunications 
companies or cooperatives, 
§23-17-237. 


LINK UP AMERICA. 

Lifeline individual verification effort 
corporation, §§23-16-401 to 
23-16-413. 


LOBBYISTS AND LOBBYING. 
Public service commission members. 
Time limit for registering as after 
expiration of term of service, 
§23-2-113. 


LOCAL GOVERNMENTS. 
Public utilities. 
Environmental and economic 
protection. 


Powers of local governments, 
§23-18-526. 


LOOKOUT LAW. 
Railroads, §23-12-907. 


M 


MAIL. 
Aviation. 
Air commerce. 
United States mail exempt from 
provisions, §23-14-103. 


MAJOR UTILITY FACILITIES. 

Environmental and economic 
protection, §§23-18-501 to 
23-18-530. 


MANDAMUS. 
Carriers. 
Rates and charges. 
Change in rates. 
Petition, §23-4-633. 
Public utilities. 
Rates and charges. 
Change in rates. 
Petition, §23-4-417. 
Railroads. 
Discrimination. 
Enforcement of act, §23-4-719. 
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MENTAL ANGUISH. 
Telecommunications. 
Receiving, transmitting or delivering 
messages, §23-17-112. 


MENTAL HEALTH. 
Water power companies. 
Eminent domain. 
Proceedings against infants and 
insane persons. 
Guardian ad litem appointed, 
§23-18-406. 


MERGER OR CONSOLIDATION. 

Electric cooperative corporations, 
§§23-18-324, 23-18-326. 

Public utilities. 


Approval by regulatory commissions, 
§23-3-102. 


MONOPOLIES AND RESTRAINT OF 
TRADE. 
Railroads. 
Control of parallel or competing line. 
Contracts for acquisition void, 
§23-11-311. 
Prohibited, §23-11-311. 


MORTGAGES AND DEEDS OF 
TRUST. 
Rural telecommunications 
cooperatives. 
Power to mortgage property, 
§23-17-231. 
Recordation, §23-17-232. 


MOTOR CARRIERS. 
Alcoholic beverages. 
Operation while consuming or under 
influence of, §23-13-258. 
Appeals. 
Complaints against carriers. 
Orders of state highway and 
transportation department, 
§23-13-308. 

Orders of state highway and 
transportation department, 
§23-13-211. 

Filing fees, §23-13-215. 
Notice, §23-13-212. 
Stay of operating authority pending 
appeal, §23-13-213. 
Transcript, §23-13-214. 
Arrest. 

Enforcement officers, §23-13-217. 
Bills of lading, §23-13-252. 
Bonds, surety. 

Employees of carriers generally, 

§§23-16-201 to 23-16-207. 

Forfeited bonds. 

Disposition, §23-13-264. 
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MOTOR CARRIERS —Cont’d 
Bonds, surety —Cont’d 
Interstate commerce. 
Requirement, §23-13-228. 
Protection of public, §23-13-227. 
Brokers. 
Licenses, §23-13-230. 
Certificates of public convenience 
and necessity. 
Amendment, §23-13-233. 
Application, §23-13-219. 
Fees, §23-13-219. 
Bonds, surety. 
Required, §23-13-227. 
Conditions, §23-13-221. 
Effective date, §23-13-231. 
Fees. 
Transfer, §23-13-232. 
Hearings, §23-13-220. 
Issuance, §23-13-220. 
Operation without. 
Penalties, §23-13-234. 
Permits. 
Dual operation under certificate and 
permit prohibited, §23-13-226. 
Required, §23-13-218. 
Revocation, §23-13-233. 
Complaints against carriers, 
§23-13-307. 
Suspension, §23-13-233. 
Terms, §23-13-221. 
Transfers, §23-13-232. 
Common carriers. 
Advantages. 
Unreasonable advantages 
prohibited, §23-13-237. 
Duties. 
Generally, §23-13-236. 
Preferences. 
Unreasonable preferences 
prohibited, §23-13-237. 
Provisions cumulative, §23-13-243. 
Rates and charges. 
Collection, §23-13-251. 
Complaints, §23-13-238. 
State highway and transportation 
department. 
Determination by, §23-13-239. 
Hearings, §23-13-241. 
Joint rates and charges. 
Establishment and division, 
§23-13-240. 
Just and reasonable, §§23-13-236, 
23-13-237. 
Factors, §23-13-242. 
Tariffs, §23-13-244. 
Complaints against carriers. 
Contract carriers. 
Contents, §23-13-248. 
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MOTOR CARRIERS —Cont’d 
Complaints against carriers —Cont’d 
Definitions, §23-13-301. 
“Commission,” §23-13-301. 
“Commissioner,” §23-13-301. 
“Motor vehicle,” §23-13-301. 
“Person,” §23-13-301. 
Rates and charges. 
Common carriers, §23-13-238. 
State highway and transportation 
department. 
Determination by, §23-13-239. 
Revocation of license, permit or 
certificate, §23-13-307. 
Service of process, §23-13-304. 
State highway and transportation 
department. 
Commencement of action before 
department, §23-13-303. 
Contract carriers. 
Contents, §23-13-248. 
Definition of “commission,” 
§23-13-301. 
Duties generally, §23-13-208. 
Hearing. 
Time and place, §23-13-305. 
Orders. 
Enforcement, §23-13-309. 


Time for taking effect, §23-13-306. 


Powers as to witnesses and records, 
§23-13-302. 
Rates and charges. 
Common carriers. 
Action by department on, 
§23-13-239. 
Subpoenas, §23-13-302. 
Enforcement, §23-13-309. 
Witnesses. 


Payment of witness fees, §23-13-310. 


Powers of state highway and 
transportation department, 
§23-13-302. 

Subpoenas, §23-13-302. 

Enforcement, §23-13-309. 
Contract carriers. 

Contracts, §23-13-225. 

Indemnity provisions in contracts 
prohibited, §23-13-105. 

Permits. 

Required, §23-13-222. 

Rates and charges. 

Schedules. 

Adherence to schedule required, 
§23-13-246. 

Establishment by state highway 
and transportation 
department, §23-13-250. 


798 


MOTOR CARRIERS —Cont’d 
Contract carriers —Cont’d 
Rates and charges —Cont’d 
Schedules —Cont’d 

Filing, posting and publishing, 
§23-13-245. 

Hearing, §23-13-249. 

Notice of proposed changes, 
§23-13-247. 

Required, §23-13-245. 

Suspension proceedings, 
§23-13-249. 

Controlled substances. 

Operation while in possession of, 
consuming or under influence of, 
§23-13-258. 

Definitions, §23-13-204. 

Complaints against carriers. 
“Commission,” §23-13-301. 
“Commissioner,” §23-13-301. 
“Motor vehicle,” §23-13-301. 
“Person,” §23-13-301. 

Motor carrier act of 1955. 

Bona fide taxi cab service, 
§23-13-206. 
Drugs. 
Operation under influence of 
controlled substances, §23-13-258. 
Drunkenness. 
Prohibited act, §23-13-258. 
Employees of carriers. 

Bonds, surety of employees of carriers, 

§§23-16-201 to 23-16-207. 
Fees. 

Annual fee collected from carriers, 
§§23-16-101 to 23-16-106. 

Annual fees charged carriers, 
§23-13-235. 

Certificates of public convenience and 
necessity. 

Application fee, §23-13-219. 
Transfer, §23-13-232. 

Exempt carriers. 

Insurance filing fee, §23-13-265. 

Permits. 

Application fees, §23-13-223. 
Transfer, §23-13-232. 
Registration of carriers engaged in 
interstate commerce, §23-13-604. 
Temporary authority, §23-13-229. 
Hearings. 

Certificates of public convenience and 
necessity, §23-13-220. 

Common carriers. 

Rates and charges, §23-13-241. 

Permits. 

Prerequisite to issuance, §23-13-224. 


eek. 


MOTOR CARRIERS —Cont’d 
Hearings —Cont’d 
State highway and transportation 
department, §23-13-210. 
Certificates of public convenience 
and necessity, §23-13-220. 
Complaints against carriers. 
Time and place of hearing, 
§23-13-305. 
Notice, §23-13-210. 
Service, §23-13-216. 
Permits. 
Prerequisite to issuance, 
§23-13-224. 
Identification of vehicles, §23-13-256. 
Indemnity provisions in 
transportation contracts 
prohibited, §23-13-105. 
Injunctions. 
State highway and transportation 
department. 
Jurisdiction. 
Mandatory injunction that agency 
take jurisdiction, §23-13-209. 
Violation of subchapter, §23-13-261. 
Inspection of documents, §23-13-217. 
Inspections. 
State highway and transportation 
department, §23-13-102. 
Insurance. 
Leased motor vehicles. 
Cancellation or termination of 
insurance policies on. 
Notice, §23-13-104. 


Uninsured motorist liability insurance. 


General provisions, §§23-16-301 to 
23-16-304. 
Interstate commerce. 
Motor carrier act of 1955 not to affect, 
§23-13-205. 
Surety requirement, §23-13-228. 
Jurisdiction. 
State highway and transportation 
department. 
Injunctions. 
Mandatory injunction that agency 
take jurisdiction, §23-13-209. 
Violations of subchapter, §23-13-260. 
Leases. 
Insurance policies on leased motor 
vehicles. 
Notice of cancellation or 
termination, §23-13-104. 
Lessor to unauthorized person deemed 
motor carrier, §23-13-259. 
Licenses. 
Amendment, §23-13-233. 
Brokers, §23-13-230. 
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MOTOR CARRIERS —Cont’d 
Licenses —Cont’d 
Effective date, §23-13-231. 
Operation without. 

Penalty, §23-13-234. 

Revocation, §23-13-233. 

Complaints against carriers, 

§23-13-307. 
Suspension, §23-13-233. 
Transfers, §23-13-232. 
Liens. 
Fines and penalties, §23-13-263. 
Motor carrier act of 1955. 
Applicability of subchapter, 
§23-13-204. 
Citation of act. 

Short title, §23-13-201. 
Definitions, §23-13-203. 

Bona fide taxi cab service, 

§23-13-206. 

Exemptions, §23-13-206. 

Documents required to be in 

possession of exempt carrier, 
§23-13-265. 

General provisions, §§23-13-201 to 

23-13-265. 

Interstate commerce. 

Unaffected by act, §23-13-205. 
Legislative declaration, §23-13-202. 
Purpose of act, §23-13-202. 

Title of act. 
Short title, §23-13-201. 
Municipal corporations. 
Taxation. 
Prohibited, §23-13-103. 
Notice. 
Appeals. 
State highway and transportation 
department. 
Orders of department, §23-13-212. 
Hearings. 
State highway and transportation 
department, §23-13-210. 
Insurance policies on leased motor 
vehicles. 
Notice of cancellation or 
termination, §23-13-104. 
Out of service, placing vehicle and 
operctor. 
Powers of enforcement officers, 
§23-13-217. 
Penalties. 
Action to recover, §23-13-262. 
Disposition, §23-13-264. 
Lien for, §23-13-263. 
Registration of carriers engaged in 
interstate commerce. 
Fines, §23-13-605. 
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MOTOR CARRIERS —Cont’d 
Penalties —Cont’d 
Unlawful operation generally, 
§§23-13-234, 23-13-2577. 
Permits. 
Amendment, §23-13-233. 
Applications, §23-13-223. 
Fees, §23-13-223. 
Bonds, surety. 
Required, §23-13-227. 
Certificates of public convenience and 
necessity. 
Dual operation under certificate and 
permit prohibited, §23-13-226. 
Conditions, §23-13-225. 
Effective date, §23-13-231. 
Fees. 
Application fees, §23-13-223. 
Transfer, §23-13-232. 
Hearings. 


Prerequisite to issuance, §23-13-224. 


Issuance, §23-13-224. 
Operation without. 
Penalty, §23-13-234. 
Required. 
Contract carrier, §23-13-222. 
Revocation, §23-13-233. 
Complaints against carriers, 
§23-13-307. 
Suspension, §23-13-233. 
Terms, §23-13-225. 
Transfer, §23-13-232. 
Poultry. 
Motor carrier act of 1955. 
Exemptions, §23-13-206. 
Documents required to be in 
possession of exempt carrier, 
§23-13-265. 
Railroad employees. 
Safe transportation by contract 
carriers, §§23-16-501 to 23-16-511. 
Rates and charges. 
Common carriers, §23-13-244. 
Collection, §23-13-251. 
Hearings, §23-13-241. 
Joint rates and charges. 
Establishment and division, 
§23-13-240. 
Just and reasonable, §§23-13-236, 
23-13-237. 
Factor, §23-13-242. 
Provisions cumulative, §23-13-243. 
Complaints against carriers. 
Common carriers, §23-13-238. 
State highway and transportation 
department. 
Determination by, §23-13-239. 
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MOTOR CARRIERS —Cont’d 
Rates and charges —Cont’d 
Contract carriers. 
Schedules. 

Adherence to schedule required, 
§23-13-246. 

Establishment by state highway 
and transportation 
department, §23-13-250. 

Filing, posting and publishing, 
§23-13-245. 

Hearing, §23-13-249. 

Notice of proposed changes, 
§23-13-247. 

Required, §23-13-245. 

Suspension proceedings, 
§23-13-249. 

Just and reasonable, §§23-13-236, 
23-13-2377. 

Receipts, §23-13-252. 
Registration. 

Carriers engaged in interstate 
commerce, §§23-13-601 to 
23-13-605. 

Base state registration requirement, 
§23-13-602. 

Definitions, §23-13-601. 

Fees, §23-13-604. 

Implementation and administration 
of act, §23-13-603. 

Penalties for violations, §23-13-605. 

Powers and duties of director, 
§23-13-603. 

Violation of provisions, §23-13-605. 

Fee, §23-13-235. 

Right of entry. 

State highway and transportation 

department, §23-13-255. 
Rules and regulations. 

State highway and transportation 
department. 

Protection of public, §23-13-230. 
Safety inspections. 

Powers of enforcement officers, 

§23-13-217. 
Service of process. 

Agent for service, §23-13-216. 

Complaints against carriers, 
§23-13-304. 

State highway and transportation 
department. 

Appeals. 

Orders of department, §23-13-211. 

Filing fees, §23-13-215. 

Notice, §23-13-212. 

Stay of operating authority 
pending appeal, §23-13-213. 

Transcript, §23-13-214. 
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MOTOR CARRIERS —Cont’d 
State highway and transportation 
department —Cont’d 
Arrest. 
Enforcement officers. 
Authority, §23-13-217. 
Complaints against carriers. 
Commencement of action before 
agency, §23-13-303. 
Contract carriers. 
Contents, §23-13-248. 
Definition of “commission,” 
§23-13-301. 
Duties of department generally, 
§23-13-208. 
Hearing. 
Time and place, §23-13-305. 
Orders. 
Enforcement, §23-13-309. 


Time for taking effect, §23-13-306. 


Powers as to witnesses and records, 
§23-13-302. 

Subpoenas, §23-13-302. 

Enforcement, §23-13-309. 

Duties. 
Generally, §23-13-208. 
Enforcement officers. 

Authority, §23-13-217. 

Designation, §23-13-217. 

Powers, §23-13-217. 

Hearings, §23-13-210. 

Certificates of public convenience 
and necessity, §23-13-220. 

Complaints against carriers. 

Time and place of hearing, 
§23-13-305. 

Notice. 

Service, §23-13-216. 

Permits. 

Prerequisite to issuance, 
§23-13-224. 

Injunctions. 

Mandatory injunction requiring 
department to take jurisdiction, 
§23-13-209. 

Inspection of licensee, §23-13-102. 
Jurisdiction. 

Injunctions. 

Mandatory injunction that 
department take jurisdiction, 
§23-13-209. 

Notice. 
Hearings, §23-13-210. 


Regulation by department, §23-13-207. 


Right of entry, §23-13-255. 
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MOTOR CARRIERS —Cont’d 
State highway and transportation 
department —Cont’d 
Rules and regulations. 
Protection of public, §23-13-230. 
Subpoenas, §23-13-210. 
Complaints against carriers, 
§§23-13-302, 23-13-309. 
Subpoenas. 

State highway and transportation 
department, §23-13-210. 
Complaints against carriers, 

§§23-13-302, 23-13-309. 
Taxation. 
Municipalities may not tax, 
§23-13-103. 
Taxicabs. 
Motor carrier act of 1955. 
Exemptions, §23-13-206. 
Bona fide taxi cab service. 
Defined, §23-13-206. 
Documents required to be in 
possession of exempt carrier, 
§23-13-265. 
Temporary authority. 
Extension prohibited, §23-13-229. 
Fees, §23-13-229. 
When authorized, §23-13-229. 
Transportation network companies, 
§§23-13-701 to 23-13-722. 
Vehicles. 
Identification, §23-13-256. 
Violation of subchapter. 
Action to recover, §23-13-262. 
Injunctions, §23-13-261. 
Jurisdiction of cases, §23-13-260. 
Penalties, §23-13-257. 


MOTOR VEHICLE INSURANCE. 
Transportation network companies, 
§§23-13-709 to 23-13-711. 


MOTOR VEHICLE REGISTRATION. 
Transportation network companies. 
Commercial vehicle registration not 

required, §23-13-703. 


MOTOR VEHICLES. 
Equipment. 

Railroad employees, safe 
transportation by contract 
carriers. 

Equipment requirements for 
vehicles, §23-16-507. 
Motor carriers, §§23-13-102 to 
23-13-605. 
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MUNICIPAL ELECTRIC 
CONSOLIDATED 
AUTHORITIES. 

Construction of major utility 
facility. 

Subject utility facility environmental 
and economic protection act, 
§23-18-530. 


MUNICIPALITIES. 
Motor carriers. 
Taxation. 
Prohibited, §23-13-103. 
Motor vehicles. 
Motor carriers. 

Taxation. 

Prohibited, §23-13-103. 
Taxation. 

Motor carriers. 

Prohibited, §23-13-103. 
Railroads. 
Free carriage for municipalities. 

Authorized, §23-4-807. 

Land grants in aid of railroads. 

Rights of way, §23-12-205. 

Rights of way. 

Abandoned rights of way. 
Process, §23-12-206. 
Sale to municipality, §23-12-205. 
Transfer of ownership or 
responsibility, $23-12-207. 
Rates and charges. 

Public utilities. 

Cities and towns divested of 
authority over rate making, 
§23-4-201. 

Rural telecommunications 
cooperatives. 
General provisions, §§23-17-201 to 
23-17-242. 
Municipalities defined, §23-17-202. 


MUNICIPAL UTILITIES. 
Franchises. 
Violation of municipal franchise. 
Damages, §23-3-116. 
Penalty, §23-3-116. 
Rates and charges. 
Cities and towns divested of authority 
over ratemaking, §23-4-201. 


N 


NAMES. 
Rural telecommunications 
cooperatives. 
Prohibition on use of words 
“telecommunications cooperative” 


or “telephone cooperative,” 
§23-17-208. 
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NATURAL GAS. 

Arkansas clean energy development 
act, §§23-18-701 to 23-18-703. 

Formula rate review for electric and 
natural gas utilities. 

Rates and charges, §§23-4-1201 to 
23-4-1209. 

Gas utilities extension projects, 

§§23-3-601 to 23-3-607. 


NEGLIGENCE. 
Telecommunications. 
Damages for mental anguish, 
§23-17-112. 


NEWSPAPERS. 
Railroads. 
Passes. 
Issuance in exchange for advertising 
space, §23-4-806. 


NOTICE. 
Carriers. 
Rates and charges. 
Changes in rates, §23-4-620. 
Proposed changes, §23-4-635. 
Electric cooperative corporations. 
Generation and transmission 
cooperatives. 
Notice of proposed modification of 
rates, §23-4-1103. 
Organizational meeting, §23-18-316. 
Rates and charges. 
Changes. 
Proposed rate changes, $23-4-903. 
Highways. 
State highway and transportation 
department. 
Hearings, §23-2-415. 
Service, §23-2-405. 
Motor carriers. 
Insurance policies on leased motor 
vehicles. 
Notice of cancellation or 
termination, §23-13-104. 
State highway and transportation 
department. 
Appeals. 
Orders of department, §23-13-212. 
Hearing, §23-13-210. 
Public service commission. 
Appeals, §23-2-423. 
Hearings, §23-2-415. 
Service, §23-2-405. 
Public utilities. 
Rates and charges. 
Change in rates. 
Changes allowed without notice, 
§23-4-403. 
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NOTICE —Cont’d 
Public utilities —Cont’d 
Rates and charges —Cont’d 
Change in rates —Cont’d 
Intention to file application for 
rate change, §23-4-401. 
Proposed changes, §23-4-402. 
Railroads. 
Abandonment of rail lines. 
Process, §23-12-206. 
Crossings. 
Orders of state highway commission, 
§23-12-304. 
Dangerous conditions. 
Notice to public, §23-12-103. 
Drainage of roadbed. 
Notice of violation, §23-12-204. 
Fences. 
Notice to remove fence for public 
convenience, §23-12-308. 
Livestock. 
Killing or injuring. 
Notice to be posted, §23-12-908. 
Stock guards. 
Notice to construct, §23-12-412. 
Rural telecommunications 
cooperatives. 
Meetings. 
Members meetings, §23-17-217. 
Waiver of notice, §23-17-223. 
Organizational meeting, §23-17-213. 
Water power companies. 
Eminent domain. 
Notice to nonresident landowners, 
§23-18-406. 


O 


OATHS OR AFFIRMATIONS. 
Highways. 

State highway and transportation 

department. 
Administration of oaths, §23-2-406. 

Public service commission. 

Administration of oaths, §23-2-406. 

Oath of office, §23-2-101. 


OIL AND GAS. 
Definitions. 
Gas utilities extension projects, 
§23-3-602. 
Gas utilities extension projects. 
Certificate. 
Conditions and limitations on grant 
of certificate, §23-3-605. 
Defined, §23-3-602. 
Denial of certificate, §23-3-607. 
Effect, §23-3-607. 
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OIL AND GAS —Cont’d 
Gas utilities extension projects 
—Cont’d 
Certificate —Cont’d 
Effect, §23-3-603. 
Grant of certificate, §23-3-603. 
Conditions and limitations, 
§23-3-605. 
Petition for certificate, §23-3-601. 
Not considered rate application, 
§23-3-306. 
Petitions not considered rate 
applications, §23-3-606. 
Rate applications. 
Petitions for certificates not 
considered, §23-3-606. 
Definitions, §23-3-602. 
Legislative declaration, §23-3-601. 
Purpose of provisions, §23-3-601. 
Rates, §23-3-604. 
Petition for certificate not considered 
rate application, §23-3-306. 
Tariffs, §23-3-604. 


ORDERS. 
Highways. 
State highway and transportation 
department. 
Actions between private persons and 
railroad companies. 

Orders not controverted, 

§23-2-427. 
Amendment, §23-2-426. 
Appeals, §23-2-425. 

Burden of proof. 

Persons seeking to avoid 

compliance, §23-2-417. 
Compliance with orders. 

Burden of proof on persons 

seeking to avoid compliance, 

§23-2-417. 

Power to compel, §23-1-104. 

Required, §23-1-103. 
Contracts in violation of orders. 

Void, §23-1-112. 

Evidence. 

Copies as evidence, §23-2-420. 
Penalties. 

Violations, §23-1-103. 
Rescinding, §23-2-426. 
Violations. 

Penalties, §23-1-103. 

Written orders required, §23-2-420. 
Railroads. 
Crossings. 
State highway commission, 
§23-12-304. 
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PARTIES. 
Public utilities. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Certification proceedings, 
§23-18-517. 


PERJURY. 
Highways. 
State highway and transportation 
department. 
Witnesses, §23-2-413. 
Public service commission. 
Witnesses, §23-2-413. 
Railroads. 
Freight. 
Damages. 
False affidavit as to damage, 
§23-10-304. 
Witnesses. 
Public service commission, §23-2-413. 
State highway and transportation 
department, §23-2-413. 


PERSONAL PROPERTY. 
Rural telecommunications 
cooperatives. 
Powers, §23-17-205. 


PETITIONS. 
Electric cooperative corporations. 

Rates and charges. 

Petition for relief from rate change, 
§§23-4-904, 23-4-905. 
Petition to declare co-op subject to 
rate case procedures, §23-4-906. 
Electric utilities. 

Storm recovery securitization 
financing. 

Financing orders, §23-18-903. 
Public service commission. 

Appeals. 

Orders of commission, §23-2-423. 
Railroads. 

Establishment or discontinuance of 
railroad service, §§23-12-607 to 
23-12-611. 

Stopping trains within town limits 
upon petition, §23-12-606. 

Telecommunications. 

Change in basic local exchange service 
rates. 

Rural companies, §23-17-412. 
Water power companies. 
Eminent domain, §23-18-406. 
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PIPELINES. 

Appeals. 

Fertilizer. 

Transportation of ammonia and 
other substances comprising 
fertilizer or used in its 
manufacture. 

Orders on applications for 
authority to transport, 
§23-15-105. 

Arkansas natural gas pipeline safety 
act of 1971, §§23-15-201 to 
23-15-2177. 

Carriers. 

Pipeline companies deemed common 
carriers, §23-15-101. 

Definitions. 

Safety act, §23-15-203. 

Eminent domain. 

Fertilizer. 

Transportation of ammonia and 
other substances comprising 
fertilizer or used in its 
manufacture. 

Companies operating under 
provisions, §23-15-105. 

Right of pipeline companies, 
§23-15-101. 

Procedure in exercising right, 
§23-15-101. 

Fees. 

Safety act. 

Inspection fees, §23-15-214. 

Fertilizer. 

Transportation of ammonia and other 
substances comprising fertilizer or 
used in its manufacture. 

Appeals. 

Decision on application for 
authority to transport, 
§23-15-105. 

Applications for authority to 
transport, §23-15-105. 

Eminent domain. 

Power of companies authorized to 
operate other provisions, 
§23-15-105. 

Rules and regulations, §23-15-105. 

Fines. 

Civil penalties, §23-15-211. 

Foreign corporations. 

Domestication required, §23-3-108. 

Injunctions. 

Safety act. 

Violations of provisions, §23-15-212. 

Jurisdiction. . 

Safety act. 

Violations of provisions, §23-15-212. 
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PIPELINES —Cont’d 

Natural gas pipeline safety act, 
§§23-15-201 to 23-15-217. 

Penalties. 

Safety act. 

Civil penalty, §23-15-211. 

Public service commission. 

State highway and transportation 
department or state highway 
commission. 

Authority transferred, vested and 
conferred upon public service 
commission, §23-2-209. 

Rates and charges. 

Gas rates. 

Purchase from lowest or most 
advantageous market, 
§23-15-103. 

Rules and regulations. 

Fertilizer. 

Transportation of ammonia and 
other substances comprising 
fertilizer or used in its 
manufacture, §23-15-105. 

Safety act. 

Assessments, §23-15-214. 

Legislative intent, §23-15-215. 
Citation of act. 

Short title, §23-15-201. 
Confidentiality of information. 

Information obtained by commission, 
§23-15-210. 

Definitions, §§23-15-201, 23-15-203. 

Fees. 

Disposition, §23-15-216. 

Inspection fees, §23-15-214. 
Injunctions. 

Violations of provisions, §23-15-212. 
Inspections. 

Fees, §23-15-214. 

Plans. 

Compliance with, §23-15-209. 
Filing, §23-15-208. 

Power of commission, §23-15-207. 
Investigations. 

Generally, §23-15-207. 
Jurisdiction. 

Violations of provisions, §23-15-212. 
Legislative declaration, §23-15-202. 
Maintenance. 

Plans. 

Compliance with, §23-15-209. 
Filing, §23-15-208. 

Penalties. 

Civil penalty, §23-15-211. 

Disposition, §23-15-216. 

Public service commission, §23-15-217. 

Confidentiality of information 
obtained by, §23-15-210. 
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PIPELINES —Cont’d 
Safety act —Cont’d 
Public service commission —Cont’d 
Definition of “commission,” 
§23-15-203. 
Fees, §23-15-214. 
Powers, §23-15-204. 
Purpose of provisions, §23-15-202. 
Records. 
Access by commission, §23-15-206. 
Maintenance, §23-15-206. 
Reports. 
Required, §23-15-206. 
Standards. 
Compliance with, §23-15-209. 
Powers of commission, §23-15-204. 
Promulgation, §23-15-205. 
Waiver, §23-15-209. 
Title of act. 
Short title, §23-15-201. 
Torts. 
Liability, §23-15-218. 
Service of process. 
Foreign corporations, §23-3-108. 
Waters and watercourses. 
Navigable water crossings. 
General provisions, §§23-3-501 to 
23-3-513. 


PLEADINGS. 
Highways. 
State highway and transportation 
department, §23-2-403. 


POPULAR NAMES AND SHORT 
TITLES. 

Arkansas video service act, 
§§23-19-201 to 23-19-210. 

Bell and whistle act, §23-12-410. 

Clean energy development act, 
§§23-18-701 to 23-18-7083. 

Electric utility storm recovery 
securitization act, §§23-18-901 to 
23-18-912. 

Formula rate review act, §§23-4-1201 
to 23-4-1209. 

Lifeline individual verification effort 
corporation act, §§23-16-401 to 
23-16-4183. 

Link up America, §§23-16-401 to 
23-16-4138. 

Lookout act, §23-12-907. 

Motor carrier act, §§23-13-102 to 
23-13-605. 

Regulation of electric demand 
response act, §§23-18-1001 to 
23-18-1005. 

Safe transportation of railroad 
employees by contract carriers, 
§§23-16-501 to 23-16-511. 


VOLUME 22--TITLE 23 (1-29) 


POPULAR NAMES AND SHORT 
TITLES —Cont’d 

Transportation network company 
services act, §§23-13-701 to 
23-13-722. 

Universal telephone service act, 
§§23-17-301 to 23-17-307. 


POULTRY. 
Motor carriers. 
Motor carrier act of 1955. 
Exemptions, §23-13-206. 
Documents required to be in 
possession of exempt carrier, 
§23-13-265. 


PREARRANGED RIDES. 
Transportation network companies, 
§§23-13-701 to 23-13-722. 


PRESUMPTIONS. 
Railroads. 
Employees. 
Liability for injury or death of 
employee. 
Defective equipment. 
Presumption of knowledge, 
§23-12-504. 


PRIORITIES. 
Electric utility storm recovery 
securitization financing. 
Storm recovery property. 


Sale, assignment or transfer, 
§23-18-906. 


PROPERTY AND CASUALTY 

INSURANCE. 
Railroads. 

Employees. 
Liability for injury or death of 
employee. 
Contracts of indemnity insurance 
no defense, §23-12-507. 


PROSECUTING ATTORNEYS. 
Railroads. 
Freight. 
Recovery of penalties. 
Fee of prosecuting attorney, 
§23-10-406. 
Headlights. 
Candlepower requirements. 
Enforcement, §23-12-402. 
Recovery of penalties under act, 
§23-12-805. 


PROTECTIVE ORDERS. 
Public service commission. 
Public records, §23-2-316. 
State highway and transportation 
department. 
Public records, §23-2-316. 
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PUBLIC FUNDS. 
Arkansas high cost fund. 
Telecommunications regulatory reform, 
§23-17-404. 
Arkansas universal service fund. 
Telecommunications regulatory reform, 
§23-17-404. 
Telecommunications. 
Arkansas calling plan fund, 
§23-17-404. 
Arkansas high cost fund (AHCF), 
§23-17-404. 
Funding, §23-17-418. 
Extension of facilities fund, 
§23-17-404. 


PUBLIC SERVICE COMMISSION. 
Accounts and accounting. 
Systems of accounts. 
Authority to establish, §23-2-306. 
Actions. 
Compelling compliance with provisions 
of act and orders, §23-1-104. 
Appeals. 
Navigable water crossings. 
Generally, §§23-3-511, 23-3-512. 
Orders. 
Judicial review, §23-2-423. 
Effect, §23-2-424. 
Appointment of members. 
Special commissioners for hearings, 
§23-2-102. 
Arkansas clean energy development 
act, §§23-18-701 to 23-18-7083. 
Arkansas renewable energy 
development act of 2001, 
§§23-18-601 to 23-18-604. 
Assistant general counsel, §23-2-106. 
Attorneys at law. 
Assistant general counsel, §23-2-106. 
Practice of law. 
Restrictions on activities of members 
and employees, §23-2-107. 
Bonds, surety, §23-2-101. 
Broadband over power enabling act, 
§§23-18-801 to 23-18-808. 
Burden of proof. 
Person seeking to avoid compliance 
with act or orders, §23-2-417. 
Chairman. 
Designation, §23-2-101. 
Clean energy development act, 
§§23-18-701 to 23-18-7083. 
Complaints to commission. 
Separation or consolidation of 
complaints, §23-2-416. 
Service of copy of complaint, 
§23-3-119. 
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PUBLIC SERVICE COMMISSION 
—Cont’d 
Complaints to commission —Cont’d 
Who may complain, §23-3-119. 
Composition, §23-2-101. 
Confidentiality of information. 
Electric utility bills, usage and 
payment records, §23-2-304. 
Costs. 
Contest before commission. 
Unsuccessful party to be taxed with 
costs, §23-2-428. 
Deposit of costs. 
Commission not required to deposit, 
§23-2-428. 
Court of appeals. 
Appeals. 
Orders of commission. 
Jurisdiction, §23-2-423. 
Depositions, §23-2-412. 
Disconnections. 
Electricity service. 
Protection against, §23-2-304. 
Electric cooperative corporations. 
Jurisdiction of commission, 
§§23-18-201, 23-18-308. 
Generation and transmission 
cooperatives, §23-4-1107. 
Electric demand response. 
Regulation, §§23-18-1001 to 
23-18-1005. 
Electric utility storm recovery 
securitization financing. 
Jurisdiction of public service 
commission, §23-18-904. 
Energy conservation. 
Authority of commission, §23-3-405. 
Evidence. 
Copies of official papers, §23-1-111. 
Rules of evidence, §23-2-403. 
Expenses. 
Payment, §§23-2-108, 23-2-110. 
Time of payment, §23-2-111. 
Record of cost of operation and 
maintenance, §23-2-108. 
Travel expenses, §23-2-109. 
Federal aid. 
Certain loans not within jurisdiction of 
commission, §23-18-202. 
Fees. 
Schedule of fees, §23-2-314. 
Hearings, §23-2-415. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Hearing on application or 
amendment, §§23-18-516 to 
23-18-518. 
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PUBLIC SERVICE COMMISSION 
—Cont’d 
Hearings —Cont’d 

Navigable water crossings. 

Petition by river crossing proprietor. 
Hearing on, §23-3-505. 

Notice, §23-2-415. 

Place of hearing, §23-2-103. 

Rehearings, §23-2-422. 

Special commissioners for hearings, 
§23-2-102. 

Compensation, §23-2-102. 
Inventories. 

Commission may require inventories 

of property, §23-2-307. 
Investigations. 

Commissioner or examiner, §23-2-429. 

Powers of commission, §§23-2-310, 
23-2-402. 

Rates, charges, or service of utilities. 
Preliminary investigation, §23-3-118. 
Surcharge to recover expenditures 

mandated by public authorities, 
§23-4-505. 

Service of utilities. 

Preliminary examination, §23-3-118. 
Jurisdiction, §§23-2-301, 23-3-202. 

Actions by or against commission, 
§23-1-108. 

Appeals of orders. 

Court of appeals, §23-2-423. 

Electric cooperative corporations, 
§§23-18-201, 23-18-308. 

Federal aid. 

Certain loans not within jurisdiction 
of commission, §23-18-202. 

Intrastate transportation services, 
§23-2-303. 

Rate making. 

Exclusive jurisdiction, §23-4-201. 

Rural telecommunications 
cooperatives, §23-17-206. 

Jury. 

Actions by or against commission. 

Tried without jury, §23-1-110. 
Lobbyist. 

Time limit for registering as after 
expiration of term of service, 
§23-2-113. 

Notice. 

Appeals, §23-2-423. 

Hearings, §23-2-415. 

Service, §23-2-405. 

Oaths. 
Administration of oaths, §23-2-406. 
Oath of office, §23-2-101. 

Offices, §23-2-103. 
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PUBLIC SERVICE COMMISSION 

—Cont’d 

Orders. 

Amendment, §23-2-426. 

Compliance with orders. 

Burden of proof on person seeking to 
avoid compliance, §23-2-417. 

Power to compel, §23-1-104. 

Required, §23-1-103. 

Contracts in violation of orders void, 
§23-1-112. 

Copies as evidence, §23-2-420. 

Definition of “commission,” §23-2-401. 

Judicial review, §23-2-423. 

Effect, §23-2-424. 

Rehearings, §23-2-422. 

Effect, §23-2-424. 

Rescinding, §23-2-426. 

Service, §23-2-421. 

Stays, §23-2-424. 

Sufficiency of detail, §23-2-421. 

Time for compliance, §23-2-421. 

Extension, §23-2-421. 

Time for making, §23-2-421. 

Violations. 

Penalties, §23-1-103. 

Written orders required, §23-2-420. 

Penalties. 

Subpoenas. 

Failure to comply, §23-2-409. 

Perjury. 
Witnesses, §23-2-413. 
Permits. 

Assignability. 

Indeterminate permits granted 
under 1919 act, §23-1-113. 

Personnel. 

Assistant general counsel, §23-2-106. 

Power to employ, §23-2-105. 

Restrictions on activities of employees, 
§23-2-107. 

Petitions. 

Appeals. 

Orders of commission, §23-2-423. 

Pipelines. 

State highway and transportation 
department or state highway 
commission. 

Authority conferred and vested in 
concerning regulation of pipeline 
companies. 

Transferred, vested and conferred 
upon public service 
commission, §23-2-209. 

Pleading, §23-2-403. 
Powers, §23-2-301. 
Enumeration, §23-2-304. 
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PUBLIC SERVICE COMMISSION 
—Cont’d 
Powers —Cont’d 
Organization or reorganization of 
utilities, §23-3-101. 

Rate making, §23-4-201. 

Subpoena power, §§23-2-313, 23-2-407. 
Qualifications of members, §23-2-101. 
Quorum, §23-2-419. 

Votes necessary for action, §23-2-104. 
Records. 

Appeals. 

Orders of commission, §23-2-423. 

Cost of operation and maintenance, 

§23-2-108. 

Open to public, §23-2-316. 

Protective orders, §23-2-316. 

Proceedings before commission, 

§23-2-418. 
Renewable energy development, 
§§23-18-601 to 23-18-604. 
Reports. 

Annual report to governor, §23-2-315. 
Right of entry, §§23-2-310, 23-2-311. 
Rules and regulations. 

Compliance required, §23-1-103. 

Powers of commission, §23-2-305. 

United States government regulations. 

Commission regulations not to 
conflict with, §23-18-203. 
Violations. 

Penalties, §23-1-103. 

Rural and community liaison, 
§23-2-112. 

Rural telecommunications 
cooperatives. 

Commission defined, §23-17-202. 

Consolidation. 

Approval of commission required, 
§23-17-224. 
General provisions, §§23-17-201 to 
23-17-242. 
Jurisdiction of commission, 
§23-17-206. 
Salaries. 
Assistant general counsel, §23-2-106. 
Payment, §23-2-110. 
Time of payment, §23-2-111. 
Service of process, §23-2-405. 
Orders, §23-2-421. 
Subpoenas. 
Failure to comply, §23-2-409. 
Powers of commission, §§23-2-313, 
23-2-407. 
Production of books and records, 
§23-2-408. 
Terms of office, §23-2-101. 
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PUBLIC SERVICE COMMISSION 
—Cont’d 
Time. 
Appeals. 
Notice of appeal, §23-2-423. 
Rehearings. 
Application for, §23-2-422. 
Transportation. 

Free transportation for commissioners 
and employees, §23-2-109. 
Transportation network companies. 
Generally, §§23-13-701 to 23-13-722. 
Rulemaking to implement provisions, 

§23-13-722. 


Votes necessary for action, §23-2-104. 


Witnesses. 
Compelling attendance and testimony, 
§23-2-313. 
Depositions, §23-2-412. 
Exemption from prosecution based on 
testimony, §23-2-411. 
False testimony. 
Penalties, §23-1-105. 
Fees, §23-2-414. 
Mileage, §23-2-414. 
Perjury, §23-2-413. 
Refusal to attend or testify. 
Contempt proceedings, §23-2-410. 
Self-incrimination. 
No bar to testimony, §23-2-411. 


Subpoena power, §§23-2-313, 23-2-407. 


PUBLIC UTILITIES. 
Accounts and accounting. 
Powers of regulatory commissions as 
to, §23-2-306. 
Storm cost reserve accounting, 
§23-4-112. 
Acquisition, control or merger. 
Appeals. 
Judicial review of orders of 
commission, §23-3-313. 
Stay of order pending review, 
§23-3-314. 
Application for approval. 

Filing, §23-3-303. 

Review, §23-3-303. 
Commission. 

Judicial review of orders, §23-3-313. 

Stay of order pending review, 
§23-3-314. 

Powers generally, §23-3-305. 
Definitions, §23-3-302. 
Disapproval. 

Grounds, §23-3-310. 

Exemption from act, §23-3-303. 
Expenses. 
Investigations, §23-3-309. 
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PUBLIC UTILITIES —Cont’d 
Acquisition, control or merger 

—Cont’d 
Hearings. 

Determination, §23-3-311. 

Notice, §23-3-311. 

Rehearing, §23-3-312. 

Stay of order pending review, 
§23-3-314. 

Injunctions. 

Violation of provisions of act, 

§23-3-316. 

Investigations. 

Expenses, §23-3-309. 

Judicial review, §23-3-313. 

Stay of order pending review, 

§23-3-314. 

Jurisdiction. 

Court jurisdiction, §23-3-315. 
Legislative purpose of act, §23-3-301. 
Notice. 

Hearing, §23-3-311. 

Powers of commission generally, 

§23-3-305. 

Procedure. 

Generally, §23-3-306. 
Restrictions, §23-3-306. 

Service of process. 

Agent, §23-3-315. 

Statement to be filed with commission, 

§23-3-307. 
Amendments, §23-3-307. 
Combination of statements, 
§23-3-308. 

Contents, §23-3-307. 

Stay of order pending review, 

§23-3-314. 

Violation of provisions. 
Evidence, §23-3-316. 
Injunctions, §23-3-316. 
Penalties, §23-3-304. 

Actions. 

Jurisdiction. 

Actions by or against commission, 

§23-1-108. 

Jury. 

Actions to be tried without jury, 

§23-1-110. 
Advertising. 

Recovery of advertising costs. 
Definitions, §23-4-207. 
Exceptions to prohibitions, 

§23-4-207. 

Informational advertising. 

Defined, §23-4-207. 

Political advertising. 

Defined, §23-4-207. 

Prohibited, §23-4-207. 
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PUBLIC UTILITIES —Cont’d 
Advertising —Cont’d 
Recovery of advertising costs —Cont’d 
Promotional advertising. 
Defined, §23-4-207. 
Agents. 
Acts of agent are acts of corporation, 
§23-1-107. 
Appeals. 
Acquisition, control or merger. 
Judicial review of orders of 
commission, §23-3-313. 
Stay of order pending review, 
§23-3-314. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Decisions of commission on 
application for, §23-18-524. 
Navigable water crossings, §§23-3-511, 
23-3-512. 
Arkansas clean energy development 
act, §§23-18-701 to 23-18-703. 
Arkansas renewable energy 
development act of 2001, 
§§23-18-601 to 23-18-604. 
Broadband over power enabling act, 
§§23-18-801 to 23-18-808. 
Certificates of public convenience 
and necessity. 
New construction or extension. 


Application for certificate, §23-3-203. 


Notice, §23-3-203. 
Complaints. 
Unauthorized construction or 
operation, §23-3-206. 
Issuance, §23-3-205. 
Required, §23-3-201. 
Unauthorized construction or 
operation, §23-3-206. 
Order preliminary to issuance, 
§23-3-204. 
Hearing on application, §23-3-205. 
Permits. 
Operation under suspended permit. 
Prohibited except under certificate 
of necessity, §23-3-202. 
Telecommunications. 
Competing local exchange carrier, 
§23-17-409. 
Clean energy development act, 
§§23-18-701 to 23-18-703. 
Coal. 
Electricity. 
Arkansas-mined coal. 
Use by electric utilities, 
§23-18-105. 
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PUBLIC UTILITIES —Cont’d 
Collective bargaining. 
Rates and charges. 

Establishment of rates by public 

service commission. 

No changes allowed in terms of 
employment subject to 
collective bargaining 
agreements, §23-4-421. 

Complaints to regulatory 

commission. 

Pole attachments. 
Authority of commission to hear, 
§23-4-1004. 
Separation or consolidation of 

complaints, §23-2-416. 

Service of copy of complaint, 

§23-3-119. 

Who may complain, §23-3-119. 

Compliance with provisions. 
Required, §23-1-103. 

Consolidation. 

Approval by regulatory commissions, 

§23-3-102. 

Construction outside state. 
Approval required, §23-18-104. 
Costs. 

Disallowance for failure to obtain 

prior approval, §23-18-104. 
Exempt utilities, §23-18-104. 
Notice of proposed construction, 

§23-18-104. 

Consumer utilities rate advocacy 

division. 

Citation of subchapter, §23-4-301. 
Creation, §23-4-303. 

Director, §23-4-304. 

Duties. 

Generally, §23-4-305. 
Establishment, §23-4-303. 
Intervention by others not precluded, 

§23-4-306. 

Legislative findings, §23-4-302. 
Powers and duties. 

Generally, §23-4-305. 

Purpose, §23-4-302. 

Records, §23-4-307. 

Staff, §23-4-304. 

Title of subchapter, §23-4-301. 

Contracts. 

Interruptible contracts for service with 
industrial users. 

Power of utilities to make, 

§23-3-117. 
Violation of act or orders of 
commission. 

Void contracts, §23-1-112. 
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PUBLIC UTILITIES —Cont’d 
Court of appeals. 
Acquisition, control or merger. 
Judicial review of orders of 
commission, §23-3-313. 
Stay of order pending review, 
§23-3-314. 
Courts. 

Environmental and economic 

protection. 
Jurisdiction of courts, §23-18-525. 
Damages. 
Franchises. 
Municipal franchises. 
Violation, §23-3-116. 
Definitions, §§23-1-101, 23-3-120. 

Acquisition, control or merger, 
§23-3-302. 

Advertising. 

Recovery of advertising costs, 
§23-4-207. 

Electricity. 

Avoided costs, §23-3-702. 
Purchase from affiliated company, 
§23-18-103. 

Environmental and economic 
protection, §23-18-503. 

Navigable water crossings, §23-3-501. 

Pole attachments, §23-4-1001. 

Demand response. 

Regulation of electric demand 
response, §§23-18-1001 to 
23-18-1005. 

Deposits. 

Consumer deposits. 

Interest on, §23-4-206. 
Discrimination. 
Complaints to commission, §23-3-119. 
Investigations. 
Preliminary investigation by 
commission, §23-3-118. 
Pole attachments. 
Nondiscriminatory access, 
§23-4-1002. 

Unreasonable preferences prohibited, 

§23-3-114. 
Earnings. 
Gross earnings. 
Annual fees to be charged utilities. 
Basis, §23-3-110. 
Annual statement to be submitted to 
commission, §23-3-109. 
Electric demand response. 

Regulation of electric demand 
response, §§23-18-1001 to 
23-18-1005. 
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PUBLIC UTILITIES —Cont’d 
Electric utilities. 
Demand response. 
Regulation, §§23-18-1001 to 
23-18-1005. 
Formula rate review, §§23-4-1201 to 

23-4-1209. 

Eminent domain. 
Environmental and economic 
protection, §23-18-528. 
Employment relations. 
Acts of employee are acts of 
corporation, §23-1-107. 
Energy conservation. 
Citation of act. 
Short title, §23-3-401. 
Functions of utilities. 
Conservation declared proper utility 
function, §23-3-404. 
Legislative declaration, §23-3-402. 
Nonresidential business consumers. 
Notice of exemption opting out of 
utility sponsored conservation 
measures, §23-3-405. 
Programs and measures by utilities. 
What constitutes, §23-3-403. 
Public service commission. 
Authority, §23-3-405. 
Purpose of provisions, §23-3-402. 
Title of act. 
Short title, §23-3-401. 
Environmental and economic 
protection. 
Appeals. 
Certificates of environmental 
compatibility and public need. 

Decision of commission on 
application for, §23-18-524. 

Certificates of environmental 
compatibility and public need. 
Amendments, §23-18-515. 

Hearings, §§23-18-516 to 

23-18-518. 
Appeals. 

Decision of commission on 
application for certificate, 
§23-18-524. 

Application. 

Commentary by state agencies, 
§23-18-512. 

Contents, §23-18-511. 

Decisions of commission, 
§23-18-519. 

Appeal, §23-18-524. 
Findings of fact required, 
§23-18-520. 
Deficiency letters, §23-18-514. 
Fees, §23-18-512. 
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PUBLIC UTILITIES —Cont’d 
Environmental and economic 
protection —Cont’d 
Certificates of environmental 
compatibility and public need 
—Cont’d 
Application —Cont’d 
Hearing on, §§23-18-516 to 
23-18-518. 
Modification, §23-18-519. 
Notice, §23-18-513. 
Service of copies, §23-18-513. 
Compliance with certificate required, 
§23-18-522. 
Denial of certificate. 
Decision of commission, 
§23-18-519. 
Appeals, §23-18-524. 
Findings of fact required, 
§23-18-520. 

Fees. 

Application fee, §23-18-512. 

Granting of certificate. 

Decision of commission, 
§23-18-519. 
Appeals, §23-18-524. 
Findings of fact required, 
§23-18-520. 
Hearing on application or 
amendment, §23-18-516. 
Conduct of hearing, §23-18-518. 
Joint hearings and orders, 
§23-18-507. 
Parties, §23-18-517. 

Intervention in certification 

proceedings, §23-18-517. 

Issuance, §23-18-521. 

Effect, §23-18-521. 
Joint hearings and orders, 
§23-18-507. 
Parties to certification proceedings, 
§23-18-517. 
Required, §23-18-510. 
Exceptions, $23-18-510. 

Transfer, §23-18-523. 
Citation of act. 

Short title, §23-18-501. 
Courts. 

Jurisdiction, §23-18-525. 
Definitions, §23-18-503. 
Department of environmental quality. 

Jurisdiction, §23-18-506. 
Eminent domain, §23-18-528. 
Exemptions from chapter, §23-18-504. 

Waiver, §23-18-504. 

Forecasts of loading and resources, 
§23-18-529. 
Joint hearings and orders, §23-18-507. 
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Environmental and economic 
protection —Cont’d 
Legislative declaration, §23-18-502. 
Local governments. 
Powers, §23-18-526. 
Major utility facilities. 

Defined, §23-18-503. 

Municipal electric consolidated 
authorities. 

Applicability of act, §23-18-530. 

Ownership of minority interest in 
exempt major facility by a public 
utility, §23-18-504. 

Policy of state, §23-18-502. 

Pollution control and ecology 
commission. 

Jurisdiction, §23-18-506. 

Powers of commission restricted, 
§23-18-507. 

Public service commission. 

Consultants. 

Additional consultants authorized, 
§23-18-509. 

Definition of “commission,” 
§23-18-503. 

Joint hearings and orders, 
§23-18-507. 

Power. 

Limitations on, §23-18-507. 

Rules and regulations. 

Promulgation, §23-18-508. 

Rules and regulations. 

Promulgation, §23-18-508. 

State agencies. 

Cooperation with commission, 
§23-18-527. 

Powers, §23-18-526. 

Title of act. 

Short title, §23-18-501. 

Water and air pollution control act. 

Unaffected by subchapter, 
§23-18-505. 

False testimony, reports or entries 

on. books, §23-1-105. 

Federal communications 
commission. 

Pole attachments. 

Authority and jurisdiction 
unaffected by provisions, 
§23-4-1006. 

Certification regarding state 
regulation, §23-4-1005. 

Fees. 

Actions for fees brought in name of 

state, §23-1-109. 
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PUBLIC UTILITIES —Cont’d 
Fees —Cont’d 
Annual fees charged utilities, 
§23-3-110. 
Failure or refusal to pay. 
Penalty, §23-3-110. 
Statement of fees due, §23-3-110. 
Time for payment, §23-3-110. 
Carriers, §§23-16-101 to 23-16-106. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Application fee, §23-18-512. 
Public service commission. 
Schedule of fees, §23-2-314. 
Foreign corporations. 
Domestication required, §23-3-108. 
Service of process, §23-3-108. 
Forms. 
Filling out and returning, §23-3-112. 
Franchises. 
Municipal franchises. 
Violation. 
Damages, §23-3-116. 
Penalties, §23-3-116. 
Gas utilities extension projects, 
§§23-3-601 to 23-3-607. 
Gross earnings. 
Annual fees charged utilities. 
Basis, §23-3-110. 
Annual statement to be submitted to 
commission, §23-3-109. 
Hearings. 
Acquisition, control or merger. 
Determination, §23-3-311. 
Notice, §23-3-311. 
Rehearing, §23-3-312. 
Stay of order pending review, 
§23-3-314. 
Highways. 
Wires over public or private ways. 
Duties of utility, §23-3-115. 
Information. 
Furnishing commission on request, 
§23-2-309. 
Inspections. 
Books, papers, reports and statements, 
§23-2-309. 
Refusal to permit inspection. 
Effect, §23-2-312. 
Interest. 
Deposits with public utilities, 
§23-4-206. 
Interstate commerce. 
Exemptions from chapter, §23-1-102. 
Rates, charges and classifications. 
Authority of commission, §23-4-102. 
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PUBLIC UTILITIES —Cont’d 
Intervention. 
Environmental and economic 
protection. 

Certificates of environmental 

compatibility and public need. 
Parties to certification 
proceedings, §23-18-517. 
Inventories. 
Commission may require inventories 
of property, §23-2-307. 
Investigations. 
Powers of regulatory commission, 
§§23-2-310, 23-2-402. 
Preliminary investigation of rates, 
charges or service by commission, 
§23-3-118. 
Rates and charges. 

Change in rates. 

Investigation of proposed rates, 
§23-4-405. 
Surcharge to recover expenditures 
mandated by public authorities. 
Investigation by commission, 
§23-4-505. 
Jurisdiction. 
Navigable water crossings. 

Public service commission, 

§23-3-503. 
Jury. 
Actions by or against commission. 

Tried without jury, §23-1-110. 

Liens. 
Creation under supervision of 
regulatory commission, §23-3-103. 
Local governments. 
Environmental and economic 
protection. 

Powers of local governments, 
§23-18-526. 

Major utility facilities. 
Construction. 

Environmental and economic 
protection, §§23-18-501 to 
23-18-530. 

Mandamus. 
Rates and charges. 
Change in rates. 
Petition, §23-4-417. 
Natural gas utilities. 
Formula rate review, §§23-4-1201 to 
23-4-1209. 
Navigable water crossings. 
Appeals. 

Notice of petition for review, 
§23-3-511. 

Petition for review. 

Contents, §23-3-511. 
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Navigable water crossings —Cont’d 
Appeals —Cont’d 
Petition for review —Cont’d 
Notice, §23-3-511. 
Powers of circuit court, §23-3-511. 
Supreme court. 
Appeal from circuit court to, 
§23-3-512. 
Transcript, §23-3-511. 
Case determined on transcript, 
§23-3-511. 
Applicability of provisions, §23-3-502. 
Circuit courts. 
Appeals to, §23-3-511. 
Appeal to supreme court from, 
§23-3-512. 
Damages. 
Exercise of crossing right by river 
crossing proprietor, §23-3-510. 
Definitions, §23-3-501. 
Jurisdiction. 
Public service commission, 
§23-3-503. 
Public service commission. 
Definition of “commission,” 
§23-3-501. 
Hearings. 
Petitions by river crossing 
proprietors, §23-3-505. 
Jurisdiction, §23-3-503. 
Order granting rights to river 
crossing proprietor, §23-3-508. 
Powers, §23-3-503. 
Public service facilities. 
Defined, §23-3-501. 
River crossing proprietors. 
Defined, §23-3-501. 
Petitions by. 
Contents, §23-3-504. 
Costs and expenses of proceedings, 
§23-3-510. 
Granting of prayer of petition, 
§23-3-507. 
Hearing on petition, §23-3-505. 
Objections to, §23-3-506. 
Replacing navigable water 
crossing, §23-3-513. 
Replacing navigable water crossing 
by, §23-3-513. 
Rights. 
Order granting rights, §23-3-508. 
Perpetual rights, §23-3-509. 
Scope of provisions, §23-3-502. 
Supreme court. 
Appeals to, §23-3-512. 
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PUBLIC UTILITIES —Cont’d 
Notice. 
Rates and charges. 
Change in rates. 
Changes allowed without notice, 
§23-4-403. 
Intention to file application for 
rate change, §23-4-401. 
Proposed changes, §23-4-402. 
Parties. 
Environmental and economic 
protection. 
Certificates of environmental 
compatibility and public need. 
Certification proceedings, 
§23-18-517. 
Penalties. 
Actions for penalties brought in name 
of state, §23-1-109. 
Cumulative penalties, §23-1-106. 
False testimony, reports or entries on 
books, §23-1-105. 
Franchises. 
Violation of municipal franchise, 
§23-3-116. 
Rates and charges. 
Billing. 
Units charged for. 
Failure of utility bill to show, 
§23-4-203. 
Disconnecting charges. 
Violations of provisions, §23-4-204. 
Schedules. 
Bills rendered in accordance with. 
Violations of provisions, 
§23-4-202. 
Failure to furnish on request, 
§23-4-202. 
Violations of act, orders or regulations, 
§§23-1-103, 23-1-114. 
Permits. 
Certificates of public convenience and 
necessity. 
Operation under suspended permit. 
Prohibited except under certificate 
of necessity, §23-3-202. 
Indeterminate permits granted under 
1919 act. 
Assignability, §23-1-113. 
Pole attachments. 
Applicability of provisions, §23-4-1006. 
Certification to federal 
communications commission, 
§23-4-1005. 
Complaints, authority of commission 
to hear, §23-4-1004. 
Definitions, §23-4-1001. 
Nondiscriminatory access, §23-4-1002. 


815 


PUBLIC UTILITIES —Cont’d 
Pole attachments —Cont’d 
Rates, terms and conditions. 
Regulation by commission, 
§23-4-1003. 
Preferences. 

Unreasonable preferences prohibited, 
§23-3-114. 

Public service commission. 

Pole attachments. 

Complaints, authority of commission 
to hear, §23-4-1004. 

Rates, terms and charges, 
§23-4-1003. 

Powers regarding rates, charges, 
classification and other actions, 
§23-4-102. 

Railroads. 

General provisions, §§23-11-101 to 

23-11-2238. 
Rates and charges. 

Allocation of costs among customers, 
§23-4-422. 

Billing. 

Rate schedules. 
Bills rendered in accordance with, 
§23-4-202. 
Units charged for. 
Bills must show, §23-4-203. 
Change in rates. 
Application for. 
Additional application for rate 
increase. 
Time of filing, §23-4-419. 
Apportionment of increase, 
§23-4-410. 
Authority of commission to fix rate, 
§23-4-410. 
Collection of rate, §23-4-412. 
Conditional implementation of 
suspended rates, §23-4-411. 
Effective date, §23-4-409. 
Failure of commission to reach 
timely decision, §23-4-411. 
Interim implementation of 
suspended rates, §23-4-408. 
Investigations, §§23-4-405, 23-4-622. 
Mandamus. 
Petition, §23-4-417. 
Notice. 
Changes allowed without notice, 
§23-4-403. 
Intention to file application for 
rate change, §23-4-401. 
Proposed changes, §23-4-402. 
Order. 
Increase not effective until final 
order, §23-4-409. 
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PUBLIC UTILITIES —Cont’d 
Rates and charges —Cont’d 
Change in rates —Cont’d 
Order —Cont’d 

Issuance of commission’s order, 
§23-4-412. 

Refunds of excessive bonded 
collections, §23-4-414. 

Order not stayed during 
rehearing, §23-4-415. 

Suspension of proposed rates, 
§23-4-407. 

Procedure, §23-4-110. 
Refunds of excessive bonded 
collections. 

Order, §23-4-414. 

Order not stayed during 
rehearing, §23-4-415. 

Suit to compel refunds, §23-4-418. 

Surcharge to collect excessive 
refunds, §23-4-416. 

Reports. 
Status of application, §23-4-420. 
Requested return on common equity, 
evidence regarding, §23-4-410. 
Schedules. 

Proposed changes to be reflected 

in schedule, §23-4-404. 
Surcharges. 

Collection of excessive refunds, 
§23-4-416. 

Collection of rates increased on 
rehearing or by courts, 
§23-4-413. 

Suspension of proposed rate, 
§23-4-407. 
Interim implementation of 
suspended rates, §23-4-408. 
Test periods, §23-4-406. 
Time. 
Order suspending proposed rates. 
Time limitation on length of 
order, §23-4-407. 
Collective bargaining agreements. 

Establishment of rate by public 

service commission. 

No changes allowed in terms of 
employment subject to 
collective bargaining 
agreements, §23-4-421. 

Consumer utilities rate advocacy 

division, §§23-4-301 to 23-4-307. 

Cost allocation, §23-4-422. 
Disconnecting charges. 
Prohibited, §23-4-204. 
Violations of provisions. 
Penalty, §23-4-204. 
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Rates and charges —Cont’d 


PUBLIC UTILITIES —Cont’d 
Rates and charges —Cont’d 


Discrimination. 

Unreasonable preferences 
prohibited, §23-3-114. 

Electric cooperative corporations, 
§§23-4-901 to 23-4-909. 
Energy conservation measures. 

Authority of commission to declare 
as costs of providing utility 
service, §23-3-405. 

Establishment. 
Authority of commission, §23-4-101. 
Formula rate review for electric and 
natural gas utilities, §§23-4-1201 
to 23-4-1209. 

Authorization for, §23-4-1204. 

Construction of provisions, 
§23-4-1209. 

Customer rate adjustments, 
§23-4-1207. 

Definitions, §23-4-1203. 

Exemption for electric cooperative 
corporation, §23-4-1204. 

Filing for rate change, notice of 
election to undergo formula rate 
review, §23-4-1205. 

Hearing regarding review 
mechanism, §23-4-1205. 
Information required, §23-4-1206. 
Legislative findings, §23-4-1202. 

Maximum number of review 
adjustments during year, 
§23-4-1207. 

Procedure and requirements 
generally, §23-4-1205. 

Term of review, §23-4-1208. 

Title of provisions, §23-4-1201. 

Incremental resources, acquisition or 
construction by electric utility. 

Costs and return associated with, 
recovery and allowance, 
§23-18-107. 

Interstate rates and charges. 

Authority of commission, §23-4-102. 

Investigations. 
Preliminary investigation by 
commission, §23-3-118. 
Limitations on increases based on cost 
allocation, §23-4-422. 
Military installations. 

Water and sewer services provided 
by municipality in county with 
population in excess of 200,000. 

Petitioning public service 
commission to set rates, 
§23-4-208. 

Minimum charges, §23-4-109. 


Municipal corporations. 

Divested of authority over rate 

making, §23-4-201. 
Overpayments. 

Refunds, §23-4-205. 

Plant or property included in rate 
base. 

Determining value, §23-4-111. 
Pole attachments. 

Certification to federal 
communications commission, 
§23-4-1005. 

Regulation by commission, 
§23-4-1003. 

Public service commission. 

Exclusive jurisdiction as to rate 
making, §23-4-201. 

Military installations. 

Municipality in county with 
population in excess of 
200,000. 

Petitioning commission to 
exercise jurisdiction to set 
rates for water and sewer 
services, §23-4-208. 

Reasonable rates. 

Required, §§23-4-103, 23-4-104. 
Refunds, §23-4-205. 

Schedules. 

Bills rendered in accordance with, 

§23-4-202. 

Penalty for violation, §23-4-202. 

Change in rates. 

Proposed changes to be reflected 
in schedule, §23-4-404. 
Deviation. 
Greater or less rate not to be 
charged, §23-4-107. 
Filing, §23-4-105. 
Furnishing on request, §23-4-202. 
Penalty for failure to furnish, 
§23-4-202. 

Public inspection, §23-4-106. 
Sliding scales of rates, §23-4-108. 
Storm cost reserve accounting, 

§23-4-112. 
Surcharge to recover expenditures 
mandated by public authorities. 

Calculation of interim surcharge, 
§23-4-503. 

Disapproval of surcharge, §23-4-507. 

Filing interim rate schedules, 
§23-4-502. 

Inadequate surcharges. 

Additional surcharges, §23-4-509. 
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Rates and charges —Cont’d 
Surcharge to recover expenditures 
mandated by public authorities 
—Cont’d 
Interim surcharge to recover costs 
authorized, §23-4-501. 
Investigation by commission, 
§23-4-505. 


Modification of surcharge, §23-4-507. 


Refund of excessive surcharge, 
§23-4-506. 
Rehearing. 
Application no stay of order, 
§23-4-508. 
Surcharge effective upon filing, 
§23-4-504. 
Transition costs. 
Defined, recovery by electric utility, 
§23-4-209. 
Value of plant or property included in 
rate base. 
Determining, §23-4-111. 
Records. 
Consumer utilities rate advocacy 
division, §23-4-307. 
Refunds. 
Surcharge to recover expenditures 
mandated by public authorities. 
Excessive surcharge, §23-4-506. 
Renewable energy development, 
§§23-18-601 to 23-18-604. 
Reports. 
Annual reports, $23-2-308. 
Environmental and economic 
protection. 
Forecasts of loading and resources, 
§23-18-529. 
Rate applications. 
Reports on status of, §23-4-420. 
Special reports, §23-2-308. 
Right of entry. 
Powers of regulatory commissions, 
§§23-2-310, 23-2-311. 
Rules and regulations. 
Powers of regulatory commissions, 
§23-2-305. 
Violations. 
Penalty, §23-1-103. 
Safety. 
Requirements, §23-3-113. 
Service. 
Complaints to commission, §23-3-119. 
Discrimination. 
Unreasonable preferences 
prohibited, §23-3-114. 
Investigations. 
Preliminary investigation by 
commission, §23-3-118. 
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Service —Cont’d 
Requirements, §23-3-113. 

Service areas, §§23-18-101, 23-18-102. 

Service of process. 

Complaints to regulatory commissions. 

Service of copy of complaint, 

§23-3-119. 
Foreign corporations, §23-3-108. 

Stays. 

Acquisition, control or merger. 

Stay of order pending review, 

§23-3-314. 

Stocks and bonds. 

Amount of issue, §23-3-105. 
Generally, §23-3-103. 
Issuance. 

Proceeds. 

Disposition, §23-3-106. 
Purposes, §23-3-104. 
Supervision of commission, 

§23-3-103. 

When authorized, §23-3-104. 
Liability of state, §23-3-107. 
Proceeds. 

Disposition, §23-3-106. 

Purchase of stock in another utility. 

Approval by regulatory commissions 

required, §23-3-102. 

Storm recovery. 

Cost reserve accounting, §23-4-112. 
Securitization financing, §§23-18-901 

to 23-18-912. 

Telecommunications, §§23-17-101 to 
23-17-121. 

Unregulated transactions. 

Transaction between utility and 
divisions, components or affiliates. 

Subject to rules promulgated by 

commission, §23-3-102. 

Utility facility environmental and 
economic protection act, 
§§23-18-501 to 23-18-530. 

Water power companies, §§23-18-401 
to 23-18-410. 

Waters and watercourses. 

Navigable water crossings, §§23-3-501 

to 23-3-513. 

Water power companies, §§23-18-401 

to 23-18-410. 

Wires. 

Public or private ways. 
Duty of utility as to wires over, 
§23-3-115. 
PUNITIVE DAMAGES. 
Livestock killed or wounded by 


railroad. 
Arbitration of damages, §23-12-912. 
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RAILROAD POLICE. 
Appointment. 
Approval by governor, §23-12-701. 
Authorized, §23-12-701. 
Arrest. 
Jailing of persons arrested, 
§23-12-704. 

Power to arrest, §23-12-703. 
Badges, §23-12-705. 

Bonds, surety, §23-12-702. 
Compensation, §23-12-706. 
Governor. 

Approval of appointment, §23-12-701. 
Identification cards, §23-12-705. 
Powers. 

Termination of powers, §23-12-707. 
Termination of railroad police 

powers, §23-12-707. 


RAILROADS. 
Accidents. 
Clearing right-of-way following 
derailment or wreck, §23-12-203. 
Actions. 
Discrimination. 
Recovery of penalties, §23-10-103. 
Injuries. 
Who may sue for personal injuries, 
§23-12-903. 
Advertising. 
Passes. 
Issuance in exchange for advertising 
space, §23-4-806. 
Arbitration. 
Livestock. 
Killing or injuring. 
Arbitration of damages, 
§23-12-912. 
Arrest. 
Drunken persons. 
Authority of conductors, §23-12-708. 
Solicitation of business on train or in 
depot. 
Public places. 
Conductors authorized to make 
arrest, §23-12-708. 
Attorney general. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Attorneys at law. 
Suits against railroad companies for 
violations. 
Attorney’s fee taxed, §23-12-105. 
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RAILROADS —Cont’d 
Auditor of state. 

Passes. 

Permitted to accept and use pass, 
§23-4-804. 
Bells. 

Crossings. 

Bell or whistle to be sounded at 
crossing, §23-12-410. 
Bills of lading. 

Charges specified in bill of lading 
controlling, §23-4-613. 

Delivery of goods on payment of 
charges shown in bill of lading, 
§23-4-613. 

Liability for refusal to deliver, 
§23-4-613. 
Burden of proof. 
Livestock. 
Killing or injuring, §23-12-910. 
Clergymen. 
Free carriage. 
Authorized, §23-4-807. 
Coal. 
Coal cars. 
Rates and charges. 
Switching charges, §23-4-612. 
Charge allowed when coal car is 
furnished, §23-4-612. 
Penalty for violations, 
§23-4-612. 
Connecting lines. 

Formation. 

Aid to construction of other railroad 
authorized, §23-11-304. 
Consolidation. 

Aiding other roads by purchasing 
stock when intending to form 
connection, §23-11-304. 

Articles of consolidation of purchase. 
Amount of capital stock, §23-11-310. 
Filing, §23-11-310. 

Authorized, §23-11-306. 

Connection of lines at state boundary 

line. 
Authorized, §23-11-305. 
Contract of consolidation, 
§23-11-305. 
Copy filed with secretary of state, 
§23-11-305. 
Execution, §23-11-305. 
Stock and stockholders. 
Issuance of stock, §23-11-305. 

Continuous line. 

Consolidation to effect, §23-11-306. 
Required, §23-11-306. 
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Consolidation —Cont’d 
Contract of consolidation. 
Consolidation when lines connect at 


state boundary line, §23-11-305. 


Copy of contract filed with 


secretary of state, §23-11-305. 


Execution, §§23-11-305, 23-11-306. 
Effect, §23-11-306. 
Foreign corporations. 
Consolidation with, §23-11-307. 
Liability for debts of all consolidated 
companies, §23-11-313. 
Time limit on claims, §23-11-313. 
Purpose, §23-11-306. 
Rights and privileges of consolidated 
companies, §23-11-312. 
State boundary line. 

Consolidation when line connect at, 

§23-11-305. 
Stock and stockholders. 

Amount of capital stock of 
consolidated or merged 
corporation, §23-11-310. 

Bonds issued by consolidating 
corporations, §23-11-308. 

Consent required, §23-11-309. 

Consolidation when lines connect at 
state boundary line. 

Consent of stockholders, 
§23-11-309. 
Issuance of stock, §23-11-305. 

Ratification of consolidation 
proposal, §23-11-306. 

Construction. 
Railroad enjoining state. 

Authorized, §23-11-303. 

Construction and interpretation. 
Freight. 


Cumulative effect of act, §23-10-405. 


Damages, §23-10-304. 
Perishable freight. 
Cumulative effect of provisions, 
§23-10-404. 
Rates and charges, §23-4-601. 
Contempt. 
Discrimination. 
Mandamus to enforce act. 
Failure to comply, §23-4-719. 
Contract carriers, safe 
transportation of railroad 
employees, §§23-16-501 to 
23-16-511. 
Contracts. 
Conflicts of interest. 
Officers interested in certain 


contracts. 
Contracts void, §23-10-108. 
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Contracts —Cont’d 
Consolidation, §§23-11-305, 23-11-306. 
Freight. 
Liability. 
Contracts abridging liability of 
railroad void, §23-10-408. 
Monopolies. 
Control of parallel or competing line. 
Contracts for acquisition void, 
§23-11-311. 
Safe transportation of railroad 
employees by contract carriers. 
Right to contract not impaired, 
§23-16-511. 
Corporations. 
Abandonment of operations without 
authority. 
Receivers, §23-12-613. 
Stockholders to offer stock for sale, 
§23-12-612. 

Penalty for violations, §23-12-612. 
Applicability of provisions, §23-11-222. 
Application for incorporation, 

§23-11-204. 

Hearing, §23-11-205. 
Articles of incorporation. 
Amendment. 

Approval by agency, §23-11-220. 

Fee, §23-11-220. 

Procedure, §23-11-220. 

Contents, §23-11-203. 
Filing, §23-11-207. 
Completion of incorporation upon, 
§23-11-208. 
Charter. 
Extension by agency, §23-11-223. 
Filing, §23-11-207. 
Completion of incorporation upon, 
§23-11-208. 
Issuance, §23-11-206. 
Order of agency, §23-11-205. 
State highway and transportation 
department. 
Extension by department, 
§23-11-223. 
Citation of act. 
Short title, §23-11-201. 
Definition of “railroad corporation,” 
§23-11-202. 
Directors. 
Bond issues. 

Authority of board, §23-11-216. 
Committees, §23-11-218. 
Election, §23-11-213. 

Free transportation for. 

Authorized, §23-4-807. 
Meetings, §23-11-214. 
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Corporations —Cont’d Corporations —Cont’d 
Directors —Cont’d Powers, §23-11-209. 

Number of directors, §23-11-213. President. 


Officers. 
Selection, §23-11-218. 
Powers. 
Generally, §23-11-215. 
President. 
Election by director, §23-11-218. 
Terms of office, §23-11-213. 
Dissolution, §23-11-211. 
Executors and administrators. 
Voting of stock, §23-11-212. 
Fees. 
Amendment of articles of 
incorporation, §23-11-220. 
Foreign corporations. 
Fees charged foreign companies, 
§23-3-111. 
Incorporation fees, §23-11-102. 
Fiduciaries. 
Voting of stock, §23-11-212. 
Foreign corporations. 
Consolidation with, §23-11-307. 
Construction of railroads in state. 
Authorized, §23-11-401. 
Domestication. 
Required, §23-3-108. 
Fees charged foreign railroads, 
§23-3-111. 
Purchase or lease of state roads, 
§23-11-402. 
Right to construct railroads in state, 
§23-11-401. 
Sale or lease of road or property. 
Lessor and lessee of railroad 
subject to laws, §23-11-403. 
Purchase or lease of state roads 
by, §23-11-402. 
To connecting foreign railroad, 
§23-11-302. 
Service of process, §23-3-108. 
Taxation. 
Right to tax uncurtailed, 
§23-11-404. 
Guardians. 
Voting of stock, §23-11-212. 
Hearings. 
Application for incorporation, 
§23-11-205. 
Liabilities, §23-11-209. 
Liquidation, §23-11-221. 
Number of incorporators, §23-11-204. 
Officers. 


Election or appointment, §23-11-218. 


Free transportation for. 
Authorized, §23-4-807. 


Election by directors, §23-11-218. 
Receivers. 
Abandonment of operations without 
authority, §23-12-612. 
Saving clause. 
Extension of existence of existing 
corporations, §23-11-222. 
Stock and stockholders. 
Application for incorporation. 

Contents. 

Information as to stock, 
§23-11-204. 
Consolidation. 

Amount of capital stock of 
consolidated corporation, 
§23-11-310. 

Consent required, §23-11-309. 

Consolidation when lines connect 
at state boundary line. 

Consent of stockholders, 
§23-11-309. 
Issuance of stock, §23-11-305. 

Ratification of consolidation 
proposal, §23-11-306. 

Notice of meetings, §23-11-306. 
Dividends. 

Declaration, §23-11-217. 

Payment, §23-11-217. 

Executors and administrators. 

Voting of stock, §23-11-212. 

Fiduciaries. 
Voting of stock, §23-11-212. 
Guardians. 

Voting of stock, §23-11-212. 
Issuance of bonds or certificates of 
indebtedness, §23-11-216. 

Meetings of stockholders. 

Annual meeting, §23-11-211. 

Consolidation. 

Ratification of consolidation 
proposal, §23-11-306. 

Election of directors, §23-11-213. 

First meeting, §23-11-210. 

Notice, §23-11-211. 

First meeting, §23-11-210. 
Ratification of consolidation 
proposals, §23-11-306. 
Special meeting, §23-11-211. 
Notice. 

Consent of stockholders for . 
purchase of stock, lease or 
consolidation of railroad, 
§23-11-309. 
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Corporations —Cont’d 
Stock and stockholders —Cont’d 
Subscription contracts for sale of 
stock, §23-11-219. 
Voting of stock, §23-11-212. 
Fiduciaries, §23-11-212. 
Title of act. 
Short title, §23-11-201. 
Crossings. 
Bells. 
Bell or whistle to be sounded at 
crossing, §23-12-410. 
Construction. 
State highway commission. 
Jurisdiction over, §23-12-304. 
Hearings. 
Proposed road or street crossings, 
§23-12-304. 
Highways. 
Injunctions. 
Improper crossing of highway and 
railroad, §23-12-306. 
Right angles. 
Public roads to cross railroads at, 
§23-12-306. 
Injunctions. 
Improper crossing of highway and 
railroad, §23-12-306. 
Location. 
State highway commission. 
Jurisdiction, §23-12-304. 
Notice. 
Orders of state highway commission, 
§23-12-304. 
Orders of state highway commission, 
§23-12-304. 
Other railroads. 
Connections or crossings with, 
§23-12-303. 
Compensation for. 
Ascertainment by court, 
§23-12-303. 
Stoppage of trains at railroad 
intersections, §23-12-602. 
Transfer of passengers of freight at 
intersection, §23-12-602. 
Penalties. 
Bell or whistle to be sounded at 
crossing. 
Violations of provisions, 
§23-12-410. 
Proposed road or street crossings. 
Inspection, §23-12-304. 
Regulation of crossings. 
Citation of act. 
Short title, §23-12-1001. 
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Crossings —Cont’d 
Regulation of crossings —Cont’d 
Complaint of inadequate action or 
unreasonable refusal. 
Action on complaint, §23-12-1005. 
Complaints of unlawful delay. 
Action on complaints, §23-12-1008. 
Investigations. 
State highway commission, 
§§23-12-1004, 23-12-1007. 
Jurisdiction of state highway 
commission, §§23-12-1002, 
23-12-1003. 
Operation and movement of 
trains, §23-12-1006. 
Penalties. 

Inadequate action or unreasonable 
refusal, §23-12-1005. 
Unlawful delay, §23-12-1008. 

Rules and regulations, §§23-12-1004, 
23-12-1007. 
Title of act. 
Short title, §23-12-1001. 
State highway commission. 
Inspection of proposed road or street 
crossings, §23-12-304. 
Jurisdiction over construction and 
location, §23-12-304. 
Regulation. 
Complaint of inadequate action or 
unreasonable refusal. 
Action on complaint, 
§23-12-1005. 
Complaints of unlawful delay. 
Action on complaints, 
§23-12-1008. 
Investigations, §$§23-12-1004, 
23-12-1007. 
Jurisdiction, §§23-12-1002, 
23-12-1003. 
Operation and movement of 
trains, §23-12-1006. 
Rules and regulations, 
§§23-12-1004, 23-12-1007. 
Supervision, §23-12-301. 
Warning boards. 
Required, §23-12-411. 
Whistles. 
Bell or whistle to be sounded at 
crossing, §23-12-410. 
Damages. 
Bell or whistle to be sounded at 
crossing. 
Liability for violations, §23-12-410. 
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Damages —Cont’d 

Connections or crossings with other 
railroads. 

Ascertainment of amount of 
compensation by court, 
§23-12-303. 

Discrimination. 

Double damages for violations, 
§23-4-705. 

Employees. 

Hours of work. 

Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Freight. 

Collection from agent, §23-10-304. 

False affidavit as to damages. 

Perjury, §23-10-304. 

Treble damages on refusal to pay, 
§23-10-304. 

Construction and interpretation, 
§23-10-304. 

Furnishing cars for freight. 

Failure to furnish, §23-10-434. 

Liability of carriers. 

Damage to goods in transit, 
§23-10-304. 
Express companies, §23-10-305. 

Penalty for failure to pay, 
§23-10-305. 

Initial carrier, §23-10-303. 

Perishable freight. 

Failure to forward, §23-10-440. 
Failure to furnish cars for, 
§23-10-438. 

Subrogation, §23-10-303. 

Violations of provisions. 

Actions for damages, §23-10-431. 

Limitation of actions, 
§23-10-431. 

Liability. 

Legislative intent, §23-12-901. 

Property damage, §23-12-902. 

Contributory negligence, 
§23-12-907. 
Restrictions on, §23-12-904. 
Fires, §23-12-913. 

Refusal to transport passenger or 
property at appointed time, 
§23-12-601. 

Stock guards. 

Failure to maintain stock guard. 

Liability, §23-12-412. 

Stopping trains within town limits 
upon petition. 

Violations of provisions, §23-12-606. 
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Damages —Cont’d 
Weeds. 

Permitting certain weeds to seed on 
right-of-way. 

Recovery of damages for maturing 
of weeds, §23-12-202. 
Willful interference with railroad. 

Treble damages, §23-12-805. 

Death. 
Employees. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Liability. 
Contributory negligence no complete 
defense, §23-12-904. 
Definitions, §§23-10-101, 23-11-202. 
Baggage, §23-10-209. 
Employees. 

Liability for injury or death of 
employees, §23-12-501. 
Engaged in transporting persons or 

property, §23-4-701. 
Freight, §23-10-402. 
Shipper, §23-10-401. 
Passes. 
Government officials, §23-4-801. 
Depots. 
Penalties. 

Failure or refusal to build depot and 
stop passenger trains at, 
§23-12-604. 

Required, §23-12-604. 

Penalty for failure or refusal to 
build, §23-12-604. 

Union passenger or freight depots. 

When required, §23-12-605. 
Stopping passenger trains at, 
§23-12-604. 

Agency may require passenger 
trains to stop at all stations, 
§23-12-603. 

Penalty for failure or refusal to stop, 
§23-12-604. 

Union passenger or freight depots. 

When required, §23-12-605. 

Derailment. 
Clearing right-of-way following, 
§23-12-203. 
Discrimination. 
Actions. 

Recovery of penalties, §23-10-103. 
Applicability of provisions, §23-4-702. 
Complaints. | 

Investigations by state highway and 
transportation department. 

Duty to investigate, §23-4-714. 
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Discrimination —Cont’d 
Contempt. 
Mandamus to enforce act. 
Failure to comply, §23-4-719. 
Cumulative effect of act, §23-4-704. 
Damages. 
Double damages for violations, 
§23-4-705. 
Freight, §23-4-710. 
Connecting lines. 
Forwarding freight over. 
Preferences prohibited, 
§23-10-411. 
Contracts. 
Pooling freight or dividing revenue 
prohibited, §23-4-711. 


Drawback. 
Prohibited, §§23-10-106, 
23-10-410. 
Long hauls. 


Differentiation in compensation 

for long and short hauls. 
Prohibited, §23-4-712. 
Pooling. 

Contracts for pooling freight 
prohibited, §23-4-711. 

Prohibited, §23-10-410. 

Short hauls. 
Differentiation in compensation 
for long and short hauls. 
Prohibited, §23-4-712. 
Interstate commerce. 
Provisions not to apply, §23-4-703. 
Investigations. 
Complaints. 

State highway and transportation 

department. 
Duty to investigate, §23-4-714. 
Limitation of actions. 
Actions for damages, §23-4-705. 
Penalties. 
Action to recover penalties, 
§23-10-103. 
Mandamus. 
Enforcement of provisions, 
§23-4-719. 
Passengers. 
Prohibited acts, §23-4-710. 
Penalties, §23-10-103. 
Actions to recover, §23-4-706. 
Books and papers of railroad 
companies. 

Refusal to permit examination by 
state highway and 
transportation department, 
§23-4-718. 
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Discrimination —Cont’d 
Penalties —Cont’d 
Disposition of proceeds, §23-4-720. 
Preferences as to services prohibited, 

§23-10-104. 

Rates and charges, §23-4-710. 

Different lines operated by same 
company. 

Applicability of provisions, 
§23-10-102. 

Passes. 

Free transportation for certain 
persons not prohibited, 
§23-10-107. 

Prohibited, §23-10-105. 

Rate sheets and tariff charges. 

Furnishing state highway and 
transportation department, 
§23-4-708. 

Regulation of rates and charges by 
state highway and 
transportation department, 
§23-4-708. 

Schedules of rates. 

Posting of printed schedules, 
§23-4-707. 

Reduced rate tickets allowed, 

§23-4-713. 

Scope of provisions, §23-4-702. 
State highway and transportation 
department. 

Books and papers of railroad 
companies. 

Access to, §23-4-718. 

Refusal to permit examination by 
department. 

Penalties, §23-4-718. 

Complaints. 

Duty to investigate, §23-4-714. 

Information furnished department, 
§23-4-717. 

Investigations. 

Complaints. 

Duty to investigate, §23-4-714. 

Rates and charges. 

Regulation by, §23-4-708. 

Witnesses. 

Officers compelled to attend and 
testify, §23-10-110. 

Self-incrimination no bar, 
§23-10-110. 

Drainage of roadbed. 
Requirements, §23-12-204. 
Violation of provisions. 

Notice, §23-12-204. 
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Drainage of roadbed —Cont’d 
Violation of provisions —Cont’d 
Penalty, §23-12-204. 
Drunkenness. 
Arrest. 

Authority of conductors to arrest 
drunken persons and deliver to 
peace officers, §23-12-708. 

Public places, §23-12-708. 
Engineer or conductor drunk. 
Penalty, §23-12-807. 
Employees. 
Bonds, surety. 
Employees of carriers, §§23-16-201 
to 23-16-207. 
Damages. 
Hours of work. 
Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Death. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-5077. 

Hospital facilities in state to be 
provided, §23-12-508. 
Penalty for violations, §23-12-508. 
Hours of work. 
Freight trains. 
Damages. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Limit on hours, §23-12-509. 
Violations of provisions. 

Contributory negligence no 
defense to injury actions, 
§23-12-509. 

Penalty, §23-12-509. 

Telephone and telegraph operators 
for railroads. 

Limit on hours, §23-12-510. 


Penalty for violations, §23-12-510. 


Action to recover, §23-12-510. 
Payment without deduction, 
§23-12-510. 
Injuries. 
Hospital fees. 
Hospital facilities in state to be 
provided, §23-12-508. 


RAILROADS —Cont’d 
Employees —Cont’d 


Injuries —Cont’d 

Hours of work. 

Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Liability for injury or death of 
employee. 

Assumption of risk. 

Employees not compelled to have 
assumed risk, §23-12-506. 

Construction and interpretation. 

Effect of provisions on existing 
laws, §23-12-502. 

Contracts of employment or 
indemnity insurance no defense, 
§23-12-507. 

Contributory negligence no defense, 
§23-12-505. 

Defective equipment, §23-12-503. 

Presumption of knowledge, 
§23-12-504. 

Prima facie evidence of negligence, 
§23-12-504. 

Definitions, §23-12-501. 

Generally, §23-12-503. 

Insurance. 

Contracts of indemnity insurance 
no defense, §23-12-507. 

Setoff by employer, §23-12-507. 

Negligence. 

Hours of work. 

Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Liability for injury or death of 
employee. 

Generally, §§23-12-501 to 
23-12-5077. 

Penalties. 

Hospital fees. 

Failure of railroad to provide 
hospital facilities in state, 
§23-12-508. 

Hours of work. 

Freight trains. 

Violations of provisions, 
§23-12-509. 
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Employees —Cont’d 
Penalties —Cont’d 
Hours of work —Cont’d 


Telephone and telegraph operators 


for railroads. 
Violations of provisions, 
§23-12-510. 
Safety, §23-12-512. 

Safe transportation of railroad 
employees by contract carriers, 
§§23-16-501 to 23-16-511. 

Safety. 

Blocks in frogs and guardrails. 
Required, §23-12-512. 
Penalty for violation of 
provisions, §23-12-512. 
Liability for injury or death of 
employee. 
Generally, §§23-12-501 to 
23-12-507. 
Establishment, discontinuance, 
modification, etc., of service. 

Findings. 

Failure to comply with, §23-12-609. 
Filing, §23-12-608. 

Hearings on, §23-12-607. 

Investigation of objects sought to be 
accomplished, §23-12-608. 

Petitions. 

Authority of transportation safety 
agency, §23-12-607. 
Number of signatures, §23-12-610. 
Reestablishment, §23-12-611. 
Reestablishment of service. 
Petitions, §23-12-611. 
Executions. 
Livestock. 
Killing or injuring. 
Judgments under provisions, 
§23-12-906. 
Executors and administrators. 

Corporations. — 

Voting of stock, §23-11-212. 
Fees. 

Annual fee collected from rail carriers, 
§23-16-104. 

Carriers generally, §§23-16-101 to 
23-16-106. 

Corporations. 

Amendment of articles of 
incorporation, §23-11-220. 
Foreign corporations. 
Fees charged foreign companies, 
§23-3-111. 
Incorporation fees, §23-11-102. 
Incorporation fees, §23-11-102. 
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Fences. 
Removal of fences for public 
convenience, §23-12-308. 
Notice to remove fence, §23-12-308. 
Refusal to remove. 
Penalty, §23-12-308. 
Time allowed, §23-12-308. 
Fiduciaries. 

Corporations. 

Voting of stock, §23-11-212. 
Firearms. 
Discharging firearms at cars. 
Penalty, §23-12-804. 
Fires and fire prevention. 
Liability for fires, §23-12-913. 
Freight. 
Applicability of provisions, §23-10-403. 
Arrival of freight. 
Notice, §23-10-421. 

Construction and interpretation. 
Cumulative effect of act, §23-10-405. 
Damages, §23-10-304. 

Perishable freight. 
Cumulative effect of provisions, 
§23-10-404. 
Damages. 
Collection from agent, §23-10-304. 
False affidavit as to damages. 
Perjury, §23-10-304. 
Treble damages on refusal to pay, 
§23-10-304. 
Construction and interpretation, 
§23-10-304. 
Furnishing cars for freight. 
Failure to furnish, §23-10-434. 
Liability of carriers. 
Damage to goods in transit, 
§23-10-304. 
Express companies, §23-10-305. 
Penalty for failure to pay, 
§23-10-305. 
Initial carrier, §23-10-303. 
Perishable freight. 
Failure to forward, §23-10-440. 
Failure to furnish cars for, 
§23-10-438. 
Subrogation, §23-10-303. 
Violations of provisions. 
Actions for damages, §23-10-431. 
Limitation of actions, 
§23-10-431. 
Definitions, §23-10-402. 
Shipper, §23-10-401. 

Delivery of freight, §23-10-419. 
Penalty for delay, §23-10-419. 

Demurrage charges. 

Cars detained for fault of shipper, 
§23-10-417. 
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Freight —Cont’d 
Demurrage charges —Cont’d 
Failure to timely load, §23-10-416. 
Failure to unload, §23-10-424. 
Generally, §23-10-412. : 
Perishable freight, §23-10-439. 
Recovery of demurrage, §23-10-430. 
Refusal of freight, §23-10-428. 
Discrimination, §23-4-710. 
Connecting lines. 
Forwarding freight over. 
Preferences prohibited, 
§23-10-411. 
Contracts. 
Pooling freight or dividing revenue 
prohibited, §23-4-711. 
Drawback. 
Prohibited, §§23-10-106, 
23-10-410. 
Long hauls. 
Differentiation in compensation 
for long and short hauls. 
Prohibited, §23-4-712. 
Pooling. 
Contracts for pooling freight 
prohibited, §23-4-711. 
Prohibited, §23-10-410. 
Short hauls. 
Differentiation in compensation 
for long and short hauls. 
Prohibited, §23-4-712. 
Exemptions from provisions, 
§23-10-403. 
Express offices. 
Refusal to establish. 
Penalty, §23-10-302. 
Required in all first class cities, 
§23-10-302. 
Failure to furnish. 
Damages, §23-10-434. 
Free delivery limits. 
Refusal to deliver packages within. 
Penalty, §23-10-302. 
State highway and transportation to 
define, §23-10-302. 
Furnishing cars for freight. 
Cars of another railroad. 
Liability for, §23-10-435. 
Double-decked cars for sheep and 
hog shipments, §23-10-442. 
Duty to furnish cars to shippers, 
§23-10-413. 
Exceptions, §23-10-433. 
Exchange of cars, §23-10-415. 
Exception, §23-10-433. 
Liability for failure to exchange, 
§23-10-434. 
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Freight —Cont’d 
Furnishing cars for freight —-Cont’d 
Extra pay for. 
Employee demanding or receiving. 
Penalty, §23-10-429. 
Failure to furnish. 
Gross negligence in not furnishing 
cars. 

Penalty, §23-10-436. 

Penalties, §§23-10-413, 23-10-436. 
Grain, §23-10-443. 
Interstate railroads, §23-10-414. 
Penalties. 
Failure to furnish cars, 
§23-10-413. 

Gross negligence in not 

furnishing cars, §23-10-436. 
Perishable freight, §23-10-438. 
Request by shipper. 

Definition of “shipper,” §23-10-401. 
Reasonable time, §23-10-432. 
Return of cars, §23-10-415. 
Rules and regulations, §23-10-437. 
Grain. 
Furnishing cars for, §23-10-443. 
Liability for loss of grain on 
failure to furnish, §23-10-443. 
Liability. 
Contracts abridging liability of 

railroad void, §23-10-408. 

Rules abridging liability of railroads 

void, §23-10-408. 

Limitation of actions. 
Damages for violations of act, 

§23-10-431. 

Livestock or poultry. 
Double-decked cars for sheep and 
hog shipments. 
Charges. 

Same charge as carload, 

§23-10-442. 
Furnishing, §23-10-442. 

Charge of half of carload on 
failure to furnish, 
§23-10-442. 

Penalty for noncompliance, 

§23-10-441. 

Preference to be given livestock, 

§23-10-411. 

Shipper’s pass, §23-10-441. 
Loading. 
Demurrage charges, §23-10-416. 
Improper loading. 
Cars detained for fault of shipper. 
Demurrage, §23-10-417. 
Notice, §23-10-417. 
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Freight —Cont’d 
Loading —Cont’d 
Inclement weather. 

Additional free time, §23-10-425. 
Perishable freight. 

Time for loading, §23-10-439. 
Time for, §23-10-416. 

Additional free time, §23-10-416. 

Misdemeanors. 
Livestock or poultry. 
Shipper’s pass. 
Noncompliance with 
requirement, §23-10-441. 
Negligence. 
Furnishing cars for freight. 
Gross negligence in not furnishing 
cars. 
Penalty, §23-10-436. 
Notice. 
Arrival of freight, §§23-10-420, 
23-10-421. 
Consignees to be notified of arrival 
of freight, §23-10-420. 
Penalty for failure to give notice, 
§23-10-420. 
Improper loading, §23-10-417. 
Refusal of freight. 

Notice to consignor, §23-10-428. 
Sale of unclaimed goods, §23-10-306. 
Shipment to consignor’s order, 

§23-10-422. 
Penalties. 
Delivery of freight. 

Delay, §23-10-419. 
Express companies. 

Liability for loss. 

Failure to repay damages, 
§23-10-305. 
Extra pay for furnishing car to 
shipper. 
Employee demanding or receiving, 
§23-10-429. 
Furnishing car for freight. 
Failure to furnish car for freight, 
§23-10-413. 
Gross negligence in not furnishing 
cars, §23-10-436. 
Livestock or poultry. 
Shipper’s pass. 
Noncompliance with 
requirement, §23-10-441. 
Notice to consignee of arrival of 
freight. 

Failure to give notice, §23-10-420. 

Recovery of forfeitures and charges, 
§23-10-430. 
Recovery of penalties, §23-10-406. 
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Freight —Cont’d 
Penalties —Cont’d 
Refusal to establish offices or deliver 
packages, §23-10-302. 
Transportation of freight. 
Violations of requirements, 
§23-10-418. 
Violations of act or rules of agency, 
§23-10-406. 
Weighing. 
Noncompliance with provisions, 
§§23-10-444, 23-10-445. 
Perishable freight. 
Cumulative effect of act, §23-10-404. 
Damages. 
Failure to forward perishable 
freight, §23-10-440. 
Failure to furnish cars for 
perishable freight, §23-10-438. 
Demurrage, §23-10-439. 
Forwarding, §23-10-440. 
Furnishing cars for. 
Duty to furnish, §23-10-438. 
Loading. 
Time for, §23-10-439. 
Preferences, §23-10-411. 
Remedies cumulative, §23-10-404. 
Rates and charges. 
Crushed stone, sand and gravel, 
§23-4-614. 
Overcharge. 
Penalty, §23-4-614. 
Free or reduced rate transportation 
permitted, §23-10-409. 
Short lines. 
Maximum freight charge, 
§23-4-611. 
Overcharge. 
Penalty, §23-4-611. 
Reduction of rates, §23-4-611. 
Receipt of freight. 
Duty of railroad agents, §23-10-418. 
Refusal of freight. 
Demurrage, §23-10-428. 
Notice to consignor, §23-10-428. 
Remedies cumulative, §23-10-405. 
Perishable freight, §23-10-404. 
Rules and regulations, §23-10-301. 
Furnishing and interchange of cars 
used for intrastate freight, 
§23-10-437. 
Liability. 
Rules abridging liability of 
railroads void, §23-10-408. 
Penalty for violation, §23-10-406. 
Reasonable rules for transportation 
of freight permitted, §23-10-407. 
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Freight —Cont’d 
Sale of unclaimed goods, §23-10-306. 
State highway and transportation 
department. 
Free delivery limits. 
Agency to define, §23-10-302. 
Furnishing and interchange of cars 
used for intrastate freight, 
§23-10-437. 
Rules and regulations, §23-10-301. 
Penalty for violation, §23-10-406. 
Transportation of freight, §23-10-418. 
Reasonable rules permitted, 
§23-10-407. 
Time freight to be in transit, 
§23-10-418. 
Unclaimed goods. 
Sale, §23-10-306. 
Unloading. 
Demurrage charges for failure to 
unload, §23-10-424. 
Failure to unload. 
Demurrage charges, §23-10-424. 
Storage of freight after failure, 
§23-10-427. 
Free time. 


Extension of free time, §23-10-424. 


Extension when consignee or 
consignor at distance from 
depot, §23-10-426. 
Inclement weather, §23-10-425. 
Inclement weather. 
Additional free time for loading or 
unloading, §23-10-425. 
Storage charges. 
Package freight unloaded by 
railroad, §23-10-423. 
Weighing. 
Certificate of weight. 
Contents, §23-10-445. 
Issuance, §§23-10-444, 23-10-445. 
Duties of railroad companies, 
§§23-10-444, 23-10-445. 
Penalties. 
Noncompliance with provisions, 
§§23-10-444, 23-10-445. 
Tracks scales to be maintained at 
stations, §23-10-444. 
Noncompliance with provisions. 
Penalty, §23-10-444. 
Frequency of trains. 
State highway and transportation 
department. 
Powers of department, §23-12-104. 
General assembly. 
Passes. 
Members permitted to accept and 
use passes, §23-4-804. 
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Governor. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Grain. 
Furnishing cars for grain, §23-10-443. 
Guardians. 
Corporations. 
Voting of stock, §23-11-212. 
Hazardous substances and 
materials. 
Transportation of hazardous materials. 
Documents required, §23-12-406. 
Headlights. 
Candlepower requirements. 

Enforcement of requirements, 
§23-12-402. 

Generally, §23-12-402. 

Prosecuting attorneys. 

Enforcement of provisions, 
§23-12-402. 
Violations of requirements. 
Penalty, §23-12-402. 
Hearings. 
Corporations. 

Application for incorporation, 

§23-11-205. 
Crossings. 

Proposed road or street crossings, 

§23-12-304. 
Hospitals. 
Employees of railroads. 

Facilities to be furnished, 
§23-12-508. 

Indigent persons. 
Free carriage. 

Authorized, §23-4-807. 

Injunctions. 
Crossings. 

Improper crossing of highway and 

railroad, §23-12-306. 
Injuries. 
Employees. 
Hospital fees. 
Hospital facilities in state to be 
provided, §23-12-508. 
Hours of work. 
Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Liability, §23-12-902. 
Contributory negligence, §23-12-907. 
Restrictions on, §23-12-904. 
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Injuries —Cont’d 
Liability —Cont’d 
Employees. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Legislative intent, §23-12-901. 
Who may sue for personal injuries, 
§23-12-903. 
Livestock. 
Killing or injuring, §§23-12-908 to 
23-12-912. 
Inspections. 
Crossings. 
State highway commission. 

Proposed road or street crossing, 

§23-12-304. 
Safe transportation of railroad 
employees by contract carriers. 
Inspection of vehicle, §23-16-506. 
State highway and transportation 
department, §23-12-102. 
Insurance. 
Employees. 
Liability for injury or death of 
employee. 

Contracts of indemnity insurance 

no defense, §23-12-507. 
Safe transportation of railroad 
employees by contract carriers. 
Liability insurance requirement, 
§23-16-509. 
Special passenger excursion trains, 
§23-10-213. 
Interstate commerce. 
Discrimination. 
Provisions not to apply to interstate 
traffic, §23-4-703. 
Investigations. 
Crossings. 
Regulation. 
State highway commission, 
§§23-12-1004, 23-12-1007. 
Judges. 
Passes. 
Permitted to accept and use passes, 
§§23-4-804, 23-4-805. 
Jurisdiction. 
Crossings. 
State highway commission. 
Construction and location, 
§23-12-304. 
Livestock. 
Killing or injuring. 
Actions for damages, §23-12-909. 
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Land grants in aid of railroads. 
Acceptance. 

Time for. 

Forfeiture of land upon failure to 
accept, §23-11-502. 

Report of failure to accept, 
§23-11-504. 

Application for. 

Forfeiture upon failure to apply, 
§23-11-502. 

Authorized, §23-11-501. 
Designation of donee, §23-11-501. 
Forfeiture of lands. 

Failure to apply for and accept 
conveyance, §23-11-502. 

Report, §23-11-504. 

Reversion of forfeited lands to state, 
§23-11-503. 

Municipal corporations. 

Rights of way. 

Sale of abandoned rights of way to 
municipality, §23-12-205. 

Reversion of land to donor, §23-11-501. 
Rights of way. 

Abandoned rights of way. 

Offer to sell to municipality, 
§23-12-205. 

Taxation. 

List of lands conveyed. 

State land commissioner to send 
to county assessor for 
taxation, §23-11-505. 

Leases. 
Railroad enjoining state. 

Authorized, §23-11-303. 

Liability. 
Damages. 

Property damage, §23-12-902. 

Contributory negligence, 
§23-12-907. 

Restrictions on, §23-12-904. 

Fires, §23-12-913. 

Death. 

Contributory negligence no complete 

defense, §23-12-904. 
Employees. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Fires, §23-12-913. 
Freight. 

Contracts abridging liability of 
railroad void, §23-10-408. 

Rules abridging liability of railroads 
void, §23-10-408. 

Injuries, §23-12-902. 

Contributory negligence, §23-12-907. 

Restrictions on, §23-12-904. 
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Liability —Cont’d 
Injuries —Cont’d 
Employees. 

Liability for injury or death of 
employee, §§23-12-501 to 
23-12-507. 

Legislative intent, §23-12-901. 
Who may sue for personal injuries, 
§23-12-903. 
Livestock. 
Killing or injuring. 
Generally, §§23-12-908 to 
23-12-912. 
Lookout. 
Duty of persons running trains to 
keep, §23-12-907. 
Special passenger excursion trains, 
§23-10-213. 
Lieutenant governor. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Lights. 
Headlights, §23-12-402. 
Switches. 
Colors, §23-12-408. 
Requirements, §23-12-408. 
Violations of provisions. 
Penalty, §23-12-408. 
Limitation of actions. 
Discrimination. 
Actions for damages, §23-4-705. 
Action to recover penalty, 
§23-10-103. 
Freight. 
Damages for violations of act, 
§23-10-431. 
Livestock. 
Killing or injuring. 
Actions. 

Jurisdiction, §23-12-909. 

Parties who may sue for stock 
killed, §23-12-909. 


Arbitration of damages, §23-12-912. 


Refusal to abide by award, 
§23-12-912. 
Double damages upon 
nonpayment, §23-12-912. 
Burden of proof, §23-12-910. 
Damages. 
Arbitration of damages, 
§23-12-912. 
Execution for. 
Levy and sale of railroad 
property under execution, 
§23-12-906. 


RAILROADS —Cont’d 
Livestock —Cont’d 
Killing or injuring —Cont’d 
Damages —Cont’d 
Notice to be posted. 
Double damages recoverable on 
failure to post, §23-12-908. 
Who may sue for damages, 
§23-12-909. 
Notice, §23-12-908. 
Double damages on failure to post 
notice, §23-12-908. 
Service of process upon agent of 
railroad company, §23-12-905. 
Penalties. 
Shipments of livestock or poultry. 
Shipper’s pass. 
Noncompliance with 
requirement, §23-10-441. 
Shipments of livestock or poultry. 
Double-decked cars for sheep and 
hog shipments. 
Charges. 
Same charge as carload, 
§23-10-442. 
Furnishing, §23-10-442. 
Charge of half of carload on 
failure to furnish, 
§23-10-442. 
Preference to be given livestock, 
§23-10-411. 
Shipper’s pass, §23-10-441. 
Penalty for noncompliance, 
§23-10-441. 
Lookout law, §23-12-907. 
Mandamus. 
Discrimination. 
Enforcement of act, §23-4-719. 
Monopolies. 
Control of parallel or competing line. 
Contracts for acquisition void, 
§23-11-311. 
Prohibited, §23-11-311. 
Municipal corporations. 
Free carriage for municipalities. 
Authorized, §23-4-807. 
Land grants in aid of railroads. 
Rights of way. 
Sale of abandoned rights of way to 
municipality, §23-12-205. 
Rights of way. 
Abandoned rights of way. 
Process, §23-12-206. 
Sale to municipality, §23-12-205. 
Transfer of ownership or 
responsibility, §23-12-207. 
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National human trafficking resource 
center hotline. 
Posting information in stations, 
§23-12-614. 
Negligence. 
Contributory negligence. 
Liability for injury or death of 
employee. 
Contributory negligence no 
defense, §23-12-505. 
Employees. 
Hours of work. 
Freight trains. 

Contributory negligence no 
defense to injury actions 
when act violated, 
§23-12-509. 

Liability for injury or death of 
employee. 
Generally, §§23-12-501 to 
23-12-507. 
Fires. 
Liability for fires, §23-12-913. 
Freight. 
Furnishing cars for freight. 
Gross negligence in not furnishing 
cars. 
Penalty, §23-10-436. 
Newspapers. 
Passes. 
Issuance in exchange for advertising 

space, §23-4-806. 

Notice. 
Abandonment of rail lines. 
Process, §23-12-206. 
Crossings. 
Orders of state highway commission, 

§23-12-304. 

Dangerous conditions. 

Notice to public, §23-12-103. 
Drainage of roadbed. 

Notice of violation, §23-12-204. 
Fences. 

Notice to remove fence for public 

convenience, §23-12-308. 

Livestock. 
Killing or injuring. 
Notice to be posted, §23-12-908. 
Stock guards. 
Notice to construct, §23-12-412. 
Orders. 
Crossings. 
State highway commission, 
§23-12-304. 
Passengers. 
Accommodations, §23-12-601. 
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Passengers —Cont’d 
Baggage. 
Amount of baggage allowed, 
§23-10-209. 
Excess weight. 

Charge for, §23-10-209. 
Noncompliance by carrier. 
Damages, §23-10-209. 

Penalty, §23-10-209. 
Bicycles. 
Transportation as baggage, 
§23-10-210. 
Damages. 
Amount of baggage allowed. 
Noncompliance by carrier, 
§23-10-209. 
Injury to baggage, §23-10-211. 
Defined, §23-10-209. 
Excess weight. 
Charge for, §23-10-209. 
Injuring baggage. 
Liability of carrier, §23-10-211. 
Prohibited, §23-10-211. 
Liability of carrier. 
Period carrier liable, §23-10-212. 
Penalties. 
Amount of baggage allowed. 
Noncompliance by carrier, 
§23-10-209. 
Period during which carrier liable, 
§23-10-212. 
Stage planks or trucks used to 
handle baggage. 
Required, §23-10-211. 
Discrimination. 
Prohibited acts, §23-4-710. 
Ejection. 
Failure to pay fare, §23-4-618. 
Intersection of railroads. 
Transfer of passengers, §23-12-602. 
Penalties. 
Baggage. 
Amount of baggage allowed. 
Noncompliance with carrier, 
§23-10-209. 
Rates and charges. 
Ejection upon failure to pay fare, 
§23-4-618. 
Stopping at other than regular 
station. 
Additional charge, §23-4-616. 
Transportation of passengers 
without tickets at regular rates, 
§23-4-617. 
Refusal to transport passenger at 
appointed time. 
Damages, §23-12-601. 
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Passengers —Cont’d 
Special passenger excursion trains. 
Liability, §23-10-213. 
Passes. 
Advertising. 
Issuance of passes in exchange for 
advertising space, §23-4-806. 
Attorney general. 
Permitted to accept and use pass, 
§23-4-804. 
General assembly. 
Members permitted to accept and 
use passes, §23-4-804. 
Government officials. 
Accepting passes. 

Officials permitted to accept and 
use passes, §§23-4-804, 
23-4-805. 

Definitions, §23-4-801. 
Granting free passes to. 

Penalty, §23-4-802. 

Prohibited, §23-4-802. 

Prosecuting attorney. 

Fee for collection of penalty, 
§23-4-802. 
Penalties. 
Granting passes, §23-4-802. 
Governor. 
Permitted to accept and use pass, 
§23-4-804. 
Judges. 
Permitted to accept and use passes, 
§§23-4-804, 23-4-805. 
Lieutenant governor. 
Permitted to accept and use pass, 
§23-4-804. 
Officer of state. 
Permitted to accept and use pass, 
§23-4-804. 
Penalties. 
Government officials. 

Granting of free passes to, 

§23-4-802. 
Secretary of state. 
Permitted to accept and use pass, 
§23-4-804. 
Sheriffs. 
Permitted to accept and use passes, 
§§23-4-804, 23-4-805. 
Treasurer of state. 
Permitted to accept and use pass, 
§23-4-804. 
Penalties. 
Abandonment of operations by railroad 
corporation without authority. 
Stockholders to offer stock for sale. 

Violations of provisions, 

§23-12-612. 
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Penalties —Cont’d 
Bell or whistle to be sounded at 
crossing. 
Violations of provisions, §23-12-410. 
Civil penalties. 
Actions to recover, §23-10-103. 
General provisions, §23-10-103. 
Crossings. 

Bell or whistle to be sounded at 
crossing. 

Violations of provisions, 
§23-12-410. 

Depots. 

Failure or refusal to build depot and 
stop passenger trains at, 
§23-12-604. 

Discharging firearms or throwing 

objects at cars, §23-12-804. 

Discrimination. 

Actions to recover, §23-4-706. 

Books and papers of railroad 
companies. 

Refusal to permit examination by 
state highway and 
transportation department, 
§23-4-718. 

Disposition of revenues, §23-4-720. 

Drainage of roadbed. 
Violation of provision, §23-12-204. 
Drunkenness. 

Engineer or conductor drunk, 

§23-12-807. 
Employees. 

Hospital fees. 

Failure of railroad to provide 
hospital facilities in state, 
§23-12-508. 

Hours of work. 

Freight trains. 

Violations of provisions, 
§23-12-509. 

Telephone and telegraph operators 

for railroads. 
Violations of provisions, 
§23-12-510. 
Safety, §23-12-512. 
Establishment, discontinuance, 
modification, etc., of service. 

Findings on. 

Failure to comply with, 
§23-12-609. 

Fences. 

Removal of fences for public 
convenience. 

Refusal to remove, §23-12-308. 

Freight. 

Delivery of freight. 

Delay, §23-10-419. 
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Penalties —Cont’d 
Freight —Cont’d 
Express companies. 
Liability for loss. 
Failure to repay damages, 
§23-10-305. 
Extra pay for furnishing car to 
shipper. 
Employee demanding or receiving, 
§23-10-429. 
Failure to furnish cars for freight, 
§23-10-413. 
Furnishing cars for freight. 
Gross negligence in not furnishing 
cars, §23-10-436. 
Livestock or poultry. 
Shipper’s pass. 
Noncompliance with 
requirement, §23-10-441. 
Notice to consignee of arrival of 
freight. 
Failure to give notice, §23-10-420. 
Recovery of forfeitures and charges, 
§23-10-430. 
Recovery of penalties, §23-10-406. 
Refusal to establish offices or deliver 
packages, §23-10-302. 
Transportation of freight. 
Violations of requirements, 
§23-10-418. 
Violations of act or rules of agency, 
§23-10-406. 
Weighing. 
Noncompliance with provisions, 
§§23-10-444, 23-10-445. 
Headlights. 
Violation of candlepower 
requirements, §23-12-402. 
Livestock. 
Shipments of livestock or poultry. 
Shipper’s pass. 
Noncompliance with 
requirement, §23-10-441. 
Monopolies. 
Control of parallel or competing line. 
Violations of provisions, 
§23-11-311. 
Passengers. 
Baggage. 
Amount of baggage allowed. 
Noncompliance with carrier, 
§23-10-209. 
Passes. 
Government officials. 
Granting of free passes to, 
§23-4-802. 
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Penalties —Cont’d 
Rates and charges. 
Coal cars. 
Switching charges. 
Violations by railroad 
companies, §23-4-612. 
Overcharging. 
Freight rates on crushed stone, 
sand and gravel, §23-4-614. 
Freight rates on short lines, 
§23-4-611. 
Schedule of rates. 
Failure to show, §23-4-604. 
Violations of tariffs or rules, 
§23-4-602. 
Recovery of penalties, §23-12-805. 
Repairs. 
Cars. 
Repairs to be done in state. 
Violations of provisions, 
§23-12-407. 
Failure to obey direction to repair, 
§23-12-103. 
Reports. 
Annual reports of railroads and 
express companies. 
Failure to report, §23-11-103. 
Rights of way. 
Failure to maintain free from 
obstructions, §23-12-201. 
Safe transportation of railroad 
employees by contract carriers, 
§23-16-510. 
Safety. 
Employees. 
Blocks in frogs and guardrails. 
Violation of requirement, 
§23-12-512. 
Stock guards. 
Failure to maintain stock guard, 
§23-12-412. 
Stopping trains within town limits 
upon petition. 
Violations of provisions, §23-12-606. 
Switches. 
Lights on switches. 
Violations of provisions, 
§23-12-408. 
Track motor cars. 
Violation of equipment requirement, 
§23-12-404. 
Trespassers boarding trains, 
§23-12-802. 
Tunnels. 
Automatic block signal system at 
tunnel. 
Violations of provisions, 
§23-12-409. 
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Penalties —Cont’d 
Tunnels —Cont’d 
Signboard one mile from tunnel. 
Violations of provisions, 
§23-12-409. 
Perjury. 
Freight. 
Damages. 
False affidavit as to damage, 
§23-10-304. 
Petitions. 
Stopping trains within town limits 
upon petition. 
Facilities to be maintained, 
§23-12-606. 
Generally, §23-12-606. 
Mandamus to compel compliance, 
§23-12-606. 

Violations of provisions. 
Damages, §23-12-606. 
Penalty, §23-12-606. 

Police, §§23-12-701 to 23-12-708. 
Presumptions. 
Employees. 
Liability for injury or death of 
employee. 
Defective equipment. 
Presumption of knowledge, 
§23-12-504. 
Prosecuting attorneys. 
Freight. 

Recovery of penalties. 

Fee of prosecuting attorney, 
§23-10-406. 
Headlights. 
Candle power requirements. 
Enforcement, §23-12-402. 
Recovery of penalties under act, 
§23-12-805. 
Public drunkenness. 
Arrests by railroad conductors, 
§23-12-708. 
Purchase. 
Railroad enjoining state. 
Authorized, §23-11-303. 
Rates and charges. 
Bills of lading. 
Charges specified in bill of lading 
controlling, §23-4-613. 
Delivery of goods on payment of 
charges shown in bill of lading, 
§23-4-613. 
Liability for refusal to deliver, 
§23-4-613. 
Changes in rates, §§23-4-620 to 
23-4-635. 
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Rates and charges —Cont’d 


Coal cars. 

Switching charges, §23-4-612. 

Charge allowed when coal car is 
furnished, §23-4-612. 

Penalty for violations, §23-4-612. 

Connecting lines. 

Division of charges, §23-4-607. 

Penalties for violation of provisions, 
§23-4-608. 

Single management. 

Connecting lines under one 
management considered one 
railroad, §23-4-609. 

Construction and interpretation, 

§23-4-601. 

Continuous lines. 

Penalties for violation of provisions, 
§23-4-608. 

State highway and transportation 
department. 

Prescribing rates and fares, 
§23-4-606. 

Through rates and fares, §23-4-606. 

Discrimination, §23-4-710. 

Complaints. 

Hearings, §23-4-715. 

Investigation, §23-4-714. 

Different lines operated by same 
company. 

Applicability of provisions, 
§23-10-102. 

Passes. 

Free transportation for certain 
persons not prohibited, 
§23-10-107. 

Prohibited, §23-10-105. 

Regulation of rates and charges by 
state highway and 
transportation department, 
§23-4-708. 

Schedules of rates. 

Posting of printed schedules, 
§23-4-707. 

State highway and transportation 
department. 

Books and papers of companies. 

Access to, §23-4-718. 
Freight. 

Crushed stone, sand and gravel, 
§23-4-614. 

Overcharge. 

Penalty, §23-4-614. 

Short lines. 

Maximum freight charge, 
§23-4-611. 
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RAILROADS —Cont’d 
Rates and charges —Cont’d 
Freight —Cont’d 
Short lines —Cont’d 
Overcharge. 
Penalty, §23-4-611. 
Reduction of rates, §23-4-611. 
Through freight rates. 
Investigation and correction by 
department, §23-4-610. 
General assembly. 
Reduction of railroad rates, 
§23-4-619. 
Gravel. 
Freight rates, §23-4-614. 
Just and reasonable rates. 
Required, §23-4-603. 
Liability as to rates approved by 
agency, §23-4-716. 
Overcharging. 
Freight rates on crushed stone, sand 
and gravel. 
Penalty, §23-4-614. 
Prohibited, §23-4-605. 
Short lines. 
Freight rates on. 
Penalty, §23-4-611. 
Passengers. 
Ejection upon failure to pay fare, 
§23-4-618. 
Stopping at other than regular 
station. 
Additional charge, §23-4-616. 
Transportation of passengers 
without tickets at regular rates, 
§23-4-617. 
Penalties. 
Coal cars. 
Switching charges. 
Violations by railroad 
companies, §23-4-612. 
Overcharging. 
Freight rates on crushed stone, 
sand and gravel, §23-4-614. 
Freight rates on short lines, 
§23-4-611. 
Schedule of rates. 
Failure to show, §23-4-604. 
Violations of tariffs or rules, 
§23-4-602. 
Rate-making procedure, §23-4-709. 
Reasonable and just rates required, 
§23-4-603. 
Reduction of railroad rates. 
Legislative authority, §23-4-619. 
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RAILROADS —Cont’d 
Rates and charges —Cont’d 
Reduction of railroad rates —Cont’d 
Reduced rate tickets allowed, 
§23-4-713. 
Sand. 
Freight rates, §23-4-614. 
Schedule of rates. 
Open to inspection. 
Penalty for failure to show 
schedule, §23-4-604. 
Short lines. 
Freight charges, §23-4-611. 
Sleeping cars. 

Adoption or adjustment of tariffs by 
state highway and 
transportation, §23-4-615. 

State highway and transportation 
department. 

Connecting lines under one 
management. 

Power to fix rates, §23-4-609. 

Continuous lines. 

Rates and fares prescribed by 
department, §23-4-606. 
Sleeping car tariffs. 
Adoption or adjustment by 
department, §23-4-615. 
Through freight rates. 
Investigation and correction by 
department, §23-4-610. 
Violations of tariffs or rules. 
Penalty, §23-4-602. 
Through freight rates. 

Investigation and correction by state 
highway and transportation 
department, §23-4-610. 

Real property. 
Land grants in aid of railroads, 
§§23-11-501 to 23-11-505. 
Receivers. 
Corporations. 

Abandonment of operations without 

authority, §23-12-613. 
Repairs. 
Cars. 

Repairs to be done in state, 

§23-12-407. 
Penalty for violations, §23-12-407. 
Sending cars out of state to be 
repaired prohibited, 
§23-12-407. 
Inspection of railroads. 

State highway and transportation 

department, §23-12-102. 
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RAILROADS —Cont’d 
Repairs —Cont’d 
Inspection of railroads by 
transportation safety agency. 
Directions to repair, §23-12-103. 
Penalties. 
Cars. 
Repairs to be done in state. 
Violations of provisions, 
§23-12-407. 
Failure to obey directions to repair, 
§23-12-103. 
Provisions cumulative, §23-12-101. 
Reports. 
Annual reports, §23-11-103. 
Penalties, §23-11-103. 
Safe transportation of railroad 
employees by contract carriers. 
Motor vehicle report at completion of 
each day, §23-16-506. 
Rights of way. 
Abandoned rights of way. 
Process, §23-12-206. 
Railroad to offer to sell to 
municipality, §23-12-205. 
Transfer of ownership or 
responsibility, §23-12-207. 
Derailment or wreck. 
Clearing right of way following, 
§23-12-203. 
Maintenance free from obstructions, 
§23-12-201. 
Penalty for failure to comply, 
§23-12-201. 
Weeds. 
Permitting certain weeds to seed on 
right of way, §23-12-202. 
Rules and regulations. 
Crossings. 
Regulation. 
State highway commission, 
§§23-12-1004, 23-12-1007. 
Safe transportation of railroad 
employees by contract carriers, 
§§23-16-501 to 23-16-511. 
Access to facilities and records, 
§23-16-508. 
Accidents. 
Drug or alcohol testing of driver, 
§23-16-505. 
Alcohol testing of driver, §23-16-505. 
Certification of compliance, reliance 
on, §23-16-511. 
Definitions, §23-16-502. 
Disqualification of driver, §23-16-504. 
Drug or alcohol testing, §23-16-505. 
Driver qualification file, §23-16-503. 
Drug testing of driver, §23-16-505. 
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RAILROADS —Cont’d 
Safe transportation of railroad 
employees by contract carriers 
—Cont’d 
Equipment requirements for vehicles, 
§23-16-507. 
Inspection of vehicle, §23-16-506. 
Liability insurance requirement, 
§23-16-509. 
Limitations of on-duty time of driver, 
§23-16-504. 
Maintenance and repair program, 
§23-16-507. 
Motor vehicle report at completion of 
each day, §23-16-506. 
Penalties for violations, §23-16-510. 
Right to contract not impaired, 
§23-16-511. 
Time records, §23-16-504. 
Title of act, §23-16-501. 
Safety. 
Employees. 
Blocks in frogs and guardrails. 
Required, §23-12-512. 
Penalty for violation of 
provisions, §23-12-512. 
Liability for injury or death of 
employee. 
Generally, §§23-12-501 to 
23-12-507. 
Penalties. 
Employees. 
Blocks in frogs and guardrails. 
Violation of requirement, 
§23-12-512. 

Sale or lease of road or property. 
Authorized, §23-11-301. 
Corporations. 

Formation to purchase or lease 
railroads, §23-11-315. 
Stock and stockholders. 
Consent of stockholders required, 
§23-11-309. 
Stock issued in payment. 
Full paid shares, §23-11-315. 
Foreign corporations. 
Lessor and lessee of railroad subject 
to laws, §23-11-408. 
Purchase or lease of state roads by, 
§23-11-402. 
Sale or lease to connecting foreign 
railroad, §23-11-302. 
Forfeiture of lease when not in 
conformity with law. 
Attorney general. 
Enforcement of provisions, 
§23-11-314. 
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RAILROADS —Cont’d 
Sale or lease of road or property 
—Cont’d 
Forfeiture of lease when not in 
conformity with law —Cont’d 
Effect. 
Return to lessor, §23-11-314. 
Generally, §23-11-314. 
Return to lessor, §23-11-314. 
Liability of purchasing company for 
debts, §23-11-313. 
Time limit for claims, §23-11-313. 
Repair of leased property. 
Forfeiture of lease for failure to 
repair. 
Attorney general. 
Enforcement of provisions, 
§23-11-314. 
Effect. 
Return to lessor, §23-11-314. 
Generally, §23-11-314. 
Schedules. 
Refusal to transport passenger or 
property at appointed time. 
Damages, §23-12-601. 
Regular schedules. 
Required, §23-12-601. 
Secretary of state. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Service of process. 
Livestock. 
Killing or injuring. 
Service upon agent of railroad 
company, §23-12-905. 
Sheriffs. 
Passes. 
Permitted to accept and use pass, 
§§23-4-804, 23-4-805. 
Sleeping cars. 
Rates and charges. 
State highway and transportation 
department. 
Adoption or adjustment of tariffs, 
§23-4-615. 
Special passenger excursion trains. 
Liability, §23-10-213. 
State highway and transportation 
department. 
Charters of railroad corporations. 
Extension, §23-11-223. 
Discrimination. 
Books and papers of railroad 
companies. 
Access to, §23-4-718. 
Refusal to permit examination by 
department. 
Penalties, §23-4-718. 
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RAILROADS —Cont’d 
State highway and transportation 
department —Cont’d 
Discrimination —Cont’d 
Complaints. 
Duty to investigate, §23-4-714. 
Information to be furnished, 
§23-4-717. 
Rates and charges. 
Regulation, §23-4-708. 
Enforcement of laws relating to 
railroads or express companies on 
complaint, §23-11-101. 
Frequency of trains and street cars. 
Powers, §23-12-104. 
Hearings. 
Application for incorporation, 
§23-11-205. 
Inspection of railroads, §23-12-102. 
Rates and charges. 
Connecting lines under one 
management. 

Power to fix rates, §23-4-609. 
Rate-making procedure, §23-4-709. 
Sleeping car tariffs. 

Adoption or adjustment by 

department, §23-4-615. 
Through freight rates. 
Investigation and correction by 
department, §23-4-610. 
Violations of tariffs or rules. 

Penalty, §23-4-602. 

Reports as to information regarding 

railroad companies, §23-11-104. 

State highway commission. 
Crossings. 
Complaint of inadequate action or 
unreasonable refusal. 

Action on complaint, §23-12-1005. 
Complaints of unlawful delay. 

Action on complaints, §23-12-1008. 
Inspection of proposed road or street 

crossings, §23-12-304. 
Investigations, §§23-12-1004, 
23-12-1007. 
Jurisdiction, §§23-12-1002, 
23-12-1003. 
Operation and movement of 
trains, §23-12-1006. 
Jurisdiction over location and 
construction of crossings, 
§23-12-304. 
Rules and regulations, §§23-12-1004, 
23-12-1007. 
Supervision, §23-12-301. 
Stock and stockholders. 
Aiding other roads by purchasing 
stock when intending to form 
connection, §23-11-304. 
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RAILROADS —Cont’d 
Stock guards. 
Damages. 
Failure to maintain stock guard. 
Liability, §23-12-412. 
Failure to maintain. 
Penalty, §23-12-412. 

Notice to construct, §23-12-412. 

Penalties. 

Failure to maintain stock guard, 
§23-12-412. 
Required when railroad passes 
through enclosure, §23-12-412. 
Subrogation. 
Freight. 
Damages. 
Liability of initial carrier, 
§23-10-303. 
Switch connections. 

Lights. 

Colors, §23-12-408. 

Requirements, §23-12-408. 

Violations of provisions. 
Penalty, §23-12-408. 

Penalties. 

Lights on switches. 
Violations of provisions, 
§23-12-408. 

Railroad companies to permit, 

§23-12-302. 
Taxation. 

Land grants in aid of railroads, 

§23-11-505. 
Telecommunications. 

Right of railroads to operate 
telegraphs and telephones, 
§23-17-102. 

Throwing objects at cars. 

Penalty, §23-12-804. 

Track motor cars. 
Equipment required, §23-12-404. 
Penalty for violation, §23-12-404. 

Penalties. 

Violation of equipment requirement, 
§23-12-404. 
Treasurer of state. 
Passes. 
Permitted to accept and use pass, 
§23-4-804. 
Trespass. 
Boarding trains, §23-12-802. 
Trusts and trustees. 

Corporations. 

Voting of stock by trustee, 
§23-11-212. 
Tunnels. 

Automatic block signal system 
required, §23-12-409. 

Penalty for violations, §23-12-409. 


838 


RAILROADS —Cont’d 
Tunnels —Cont’d 
Penalties. 
Automatic block signal system at 
tunnel. 
Violations of provisions, 
§23-12-409. 
Signboard one mile from tunnel. 
Violations of provisions, 
§23-12-409. 
Signboard one mile from tunnel, 
§23-12-409. 
Penalties for violations, §23-12-409. 
Water power companies. 
Right of way for railroad in connection 
with construction of dam. 
Acquisition, §23-18-407. 
Weapons. 
Discharging firearms at cars. 
Penalty, §23-12-804. 
Weeds. 
Damages. 
Permitting certain weeds to seed on 
right of way. 
Recovery of damages for maturing 
of weeds, §23-12-202. 
Permitting certain weeds to seed on 
right of way. 
Damages for maturing of weeds, 
§23-12-202. 
Prohibited, §23-12-202. 
Whistles. 
Crossings. 
Bell or whistle to be sounded at 
crossing, §23-12-410. 
Willful interference. 
Treble damages, §23-12-805. 
Witnesses. 
Discrimination. 
Officers compelled to attend and 
testify, §23-10-110. 
Self-incrimination no bar, 
§23-10-110. 


RATES AND CHARGES. 
Electric cooperative corporations, 
§§23-4-901 to 23-4-909. 
Municipal corporations. 
Public utilities. 
Cities and towns divested of rate 
making power, §23-4-201. 
Pipelines. 
Natural gas utilities. 
Determination, §23-15-104. 
REAL PROPERTY. 
Railroads. 


Land grants in aid of railroads, 
§§23-11-501 to 23-11-505. 
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REAL PROPERTY —Cont’d 
Rural telecommunications 
cooperatives. 
Mortgage, sale or disposition, 
§23-17-231. 
Powers, §23-17-205. 


RECEIPTS. 
Motor carrier act of 1955. 
Documents required to be in 
possession of exempt motor 
carrier, §23-13-265. 
Motor carriers, §23-13-252. 
Transportation network companies. 
Electronic receipt to passenger, 
§23-13-708. 


RECEIVERS. 
Railroads. 
Corporations. 


Abandonment of operations without 
authority, §23-12-613. 


RECORDS. 
Highways. 
State highway and transportation 
department, §23-2-212. 
Open to public, §23-2-316. 
Protective order, §23-2-316. 
Proceedings, §23-2-418. 
Public service commission. 
Appeals. 
Orders of commission, §23-2-423. 
Cost of operation and maintenance, 
§23-2-108. 
Open to public, §23-2-316. 
Protective orders, §23-2-316. 
Proceedings before commission, 
§23-2-418. 
Public utilities. 
Consumer utilities rate advocacy 
division, §23-4-307. 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Maintenance and repair records, 
§23-16-507. 
Transportation network companies. 
Retention and inspection of company 
records, §23-13-718. 


REGISTRATION. 
Motor carriers. 
Fee, §23-13-235. 


RENEWABLE ENERGY 
DEVELOPMENT, §§23-18-601 to 
23-18-604. 

Authority of public service 
commission, §23-18-604. 

Definitions, §23-18-603. 
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RENEWABLE ENERGY 
DEVELOPMENT —Cont’d 

Legislative findings and declaration, 
§23-18-602. 

Net-metering contracts and 
equipment, §23-18-604. 

Short title, §23-18-601. 


REPORTS. 
Aviation. 
Air commerce. 
Carriers, §23-14-125. 
Highways. 
State highway and transportation 
department. 
Railroad companies. 
Report as to information 
regarding, §23-11-104. 
Lifeline individual verification effort 
corporation. 
Annual report, §23-16-413. 
Public service commission. 
Annual report to governor, §23-2-315. 
Public utilities. 
Annual reports, §23-2-308. 
Environmental and economic 
protection. 
Forecasts of loading and resources, 
§23-18-529. 
Rate applications. 
Reports on status of, §23-4-420. 
Special reports, §23-2-308. 
Railroads. 
Annual reports, §23-11-103. 
Safe transportation of railroad 
employees by contract carriers. 
Motor vehicle report at completion of 
each day, §23-16-506. 
Telecommunications. 
Universal service list of requirements, 
recommended changes, 
§23-17-404. 


RIDE-SHARING. 
Transportation network companies, 
§§23-13-701 to 23-13-722. 


RIGHT OF ENTRY. 
Highways. 
State highway and transportation 
department, §$23-2-310, 23-2-311. 
Motor carriers. 
State highway and transportation 
department, §23-13-255. 
Public service commission, 
§§23-2-310, 23-2-311. 
Telecommunications. 
Construction purposes, §23-17-104. 
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RIGHTS OF WAY. 
Railroads. 
Abandoned rights of way. 
Process, §23-12-206. 
Railroad to offer to sell to 
municipality, §23-12-205. 
Transfer of ownership or 
responsibility, §23-12-207. 
Derailment or wreck. 
Clearing right of way following, 
§23-12-203. 
Maintenance free from obstructions, 
§23-12-201. 
Penalty for failure to comply, 
§23-12-201. 
Weeds. 
Permitting certain weeds to seed on 
right of way, §23-12-202. 
Telecommunications. 
Condemnation upon failure to secure, 
§23-17-103. 


RURAL ELECTRIFICATION 
CORPORATIONS, §§23-4-1101 to 
23-4-1107, 23-18-301 to 23-18-331. 


RURAL TELECOMMUNICATIONS 

COOPERATIVES. 

Acquire. 
Defined, §23-17-202. 
Acquisition of another cooperative, 

§23-17-242. 

Actions. 
Indemnification of directors, officers, 
employees or agents, §23-17-238. 
Limitation of actions. 

Suits against telecommunications 
companies or cooperatives, 
§23-17-237. 

Power to sue and be sued in corporate 
name, §23-17-205. 
Articles of incorporation. 
Amendments, §23-17-211. 
Fees for filing articles, §23-17-226. 
Contents, §23-17-209. 
Enumeration of corporate powers 
unnecessary, §23-17-209. 
Execution, §23-17-210. 
Fees, §23-17-226. 
Filing, §23-17-210. 
Recording, §23-17-210. 
Assets. 
Dissolution. 
Disposition upon dissolution, 
§23-17-225. 
Board. 
Actions taken without board meeting, 
§23-17-239. 
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RURAL TELECOMMUNICATIONS 

COOPERATIVES —Cont’d 
Board —Cont’d 

Bylaws, §23-17-218. 

Powers of board as to bylaws, 
§23-17-214. 

Compensation, §23-17-218. 

Composition, §23-17-218. 

Conflicts of interest, §23-17-239. 

Defined, $23-17-202. 

Elections, §23-17-219. 

Employees, §23-17-221. 

Indemnification of directors, officers, 
employees or agents, §23-17-238. 

Insurance. 

Purchasing on behalf of directors, 
officers, employees or agents, 
§23-17-238. 

Meetings, §23-17-220. 

Actions taken without board 
meeting, §23-17-239. 

Waiver of notice, §23-17-223. 

Officers, §23-17-221. 
Qualifications of directors, §23-17-218. 
Quorum of directors, §23-17-220. 
Standards of conduct for directors, 
§23-17-239. 
Terms of office, §23-17-219. 
Vacancies, §23-17-219. 
Bylaws. 
Disposition of revenue. 
Provisions for, §23-17-228. 
Division of territory into two or more 
districts, §23-17-214. 
Powers of board of directors, 
§23-17-214. 
Capital credits, unclaimed, 

§23-17-240. 

Certificate of incorporation. 
Evidence. 

Effect of issuance, §23-17-212. 
Citation of act, §23-17-201. 
Conflicts of interest. 

Board of directors, §23-17-239. 
Connecting companies or 
cooperatives. 
Liabilities, §23-17-235. 
Consolidation. 
Agreement, §23-17-224. 
Articles of consolidation. 

Execution, §23-17-224. 

Filing fees, §23-17-226. 

Authority to consolidate, §23-17-224. 

Liabilities of consolidated cooperatives, 
§23-17-224. 

Public service commission. 

Approval required, §23-17-224. 
Construction standards, §23-17-236. 
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RURAL TELECOMMUNICATIONS 

COOPERATIVES —Cont’d 

Debts. 
Nonliability of members and 
shareholders, §23-17-233. 
Definitions, §23-17-202. 
Dissolution. 
Assets. 

Disposition, §23-17-225. 
Authorized, §23-17-225. 
Certificate of dissolution. 

Execution, §23-17-225. 

Filing fees, §23-17-226. 

Districts. 
Division of territory into two or more 
districts, §23-17-214. 
Elections. 
Board of directors, §23-17-219. 
Eminent domain. 
Powers, §23-17-205. 
Evidence. 
Certificate of incorporation, 
§23-17-212. 
Executive committee. 
Election, §23-17-222. 
Responsibilities, §23-17-222. 
Exemptions from taxation, 
§23-17-230. 
Federal agencies. 
Defined, §23-17-202. 
Fees. 
Enumerated, §23-17-226. 
Membership fees, §23-17-216. 
Incorporators. 
Numbers, §23-17-207. 
Organizational meeting, §23-17-213. 
Indemnification. 
Directors, officers, employees or 
agents, §23-17-238. 
Insurance. 
Directors, officers, employees or 
agents. 
Purchasing on behalf of, §23-17-238. 
Jurisdiction. 


Public service commission, §23-17-206. 


Leases. 
Authority of board, §23-17-231. 
Liability. 
Connecting companies or cooperatives, 
§23-17-235. 
Debts of cooperatives. 
Nonliability of members and 
shareholders, §23-17-233. 
Liens. 
After acquired property, §23-17-232. 
Limitation of actions. 
Suits against telecommunications 
companies or cooperatives, 
§23-17-237. 


VOLUME INDEX 


RURAL TELECOMMUNICATIONS 
COOPERATIVES —Cont’d 
Lines and facilities. 
Construction standards, §23-17-236. 
Meetings. 
Annual meetings, §23-17-217. 
Directors’ meetings, §23-17-220. 
Actions taken without board 
meeting, §23-17-239. 

Members, §23-17-217. 

Notice of members meetings, 
§23-17-217. 

Organizational meeting, §23-17-213. 

Quorum of members, §23-17-217. 

Special meetings, §23-17-217. 

Voting by members, §23-17-217. 

Waiver of notice, §23-17-223. 

Members. 

Cancellation of memberships, 
§23-17-216. 

Debts of cooperatives. 

Nonliability, §23-17-233. 

Defined, §23-17-202. 

Fees, §23-17-216. 

Meetings, §23-17-217. 

Qualifications, §23-17-215. 

Quorum, §23-17-217. 

Voting, §23-17-217. 

Mortgages. 

Power to mortgage property, 
§23-17-231. 

Recordation, §23-17-232. 

Municipal corporations. 

Municipalities defined, §23-17-202. 

Names. 

Prohibition of use of words 
“telecommunications cooperative” 
or “telephone cooperative,” 
§23-17-208. 

Nonprofit operation, §23-17-228. 
Notice. 

Meetings. 

Members meetings, §23-17-217. 
Waiver of notice, §23-17-223. 

Organizational meeting, §23-17-213. 

Waiver of notice of meetings, 
§23-17-223. 

Obligations. 
Defined, §23-17-202. 
Opting out of underground damage 
coverage, §23-17-241. 

Organizational meetings, §23-17-213. 
Personal property. 

Powers, §23-17-205. 
Persons. 

Defined, §23-17-202. 
Powers. 

Generally, §23-17-205. 
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RURAL TELECOMMUNICATIONS 
COOPERATIVES —Cont’d 
Public service commission. 
Commission defined, §23-17-202. 
Consolidation. 
Approval of commission required, 
§23-17-224. 
Jurisdiction, §23-17-206. 
Purpose, §23-17-204. 
Qualifications of members, 
§23-17-215. 
Quorum. 
Board of directors, §23-17-220. 
Real property. 
Mortgage, pledge or other disposition, 
§23-17-231. 
Powers, §23-17-205. 
Revenues. 
Bylaws. 
Provisions for disposition, 
§23-17-228. 
Use, §23-17-229. 
Rural areas. 
Defined, §23-17-202. 
Salaries. 
Directors, §23-17-218. 
Seals and sealed instruments. 
Power to adopt and use corporate seal, 
§23-17-205. 

Short title of act, §23-17-201. 
Standards of conduct for directors, 
§23-17-239. 7 

State agencies. 
Defined, §23-17-202. 
Stock, unclaimed, §23-17-240. 
Taxation. 
Exemptions, §23-17-230. 
Telecommunications companies. 
Defined, §23-17-202. 
Telecommunication services. 
Defined, §23-17-202. 
Furnishing to rural areas. 
Purposes of cooperatives, 
§23-17-204. 
Telecommunications regulatory 
reform, §§23-17-401 to 23-17-418. 
Title of act. 
Short title, $23-17-201. 
Unclaimed capital credits and stock, 
§23-17-240. 
Underground damage coverage 
opted-out, §23-17-241. 
Use of revenues, §23-17-229. 
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RURAL TELECOMMUNICATIONS 
COOPERATIVES —Cont’d 
Voting. 
Members, §23-17-217. 


S 


SAFE TRANSPORTATION OF 
RAILROAD EMPLOYEES BY 
CONTRACT CARRIERS, 
§§23-16-501 to 23-16-511. 


SAFETY. 
Carriers. 

Requirements, §23-3-113. 
Pipelines, §§23-15-201 to 23-15-217. 
Public utilities. 

Requirements, §23-3-113. 


SALARIES. 

Public service commission. 
Assistant general counsel, §23-2-106. 
Payment, §23-2-110. 

Time of payment, §23-2-111. 

Rural telecommunications 

cooperatives. 
Directors, §23-17-218. 


SEALS AND SEALED 
INSTRUMENTS. 

Rural telecommunications 
cooperatives. 


Power to adopt and use corporate seal, 
§23-17-205. 


SECRETARY OF STATE. 
Railroads. 
Passes. 


Permitted to accept and use pass, 
§23-4-804. 


SECURED TRANSACTIONS. 

Electric utility storm recovery 
securitization financing, 
§§23-18-901 to 23-18-912. 


SECURITIES. 
Electric cooperative corporations. 
Exemptions from securities act, 
§23-18-330. 


SELF-INCRIMINATION. 
Highways. 
State highway and transportation 
department. 
Witnesses. 
No bar to testimony, §23-2-411. 
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SELF-INCRIMINATION —Cont’d 
Public service commission 
witnesses, §23-2-411. 


SERVICE OF NOTICE, PROCESS 
AND OTHER PAPERS. 
Highways. 
State highway and transportation 
department, §23-2-405. 
Complaints. 
Service of copy of complaint, 
§23-3-119. 
Motor carriers. 
Agent for service, §23-13-216. 
Complaints against carriers, 
§23-13-304. 
Pipelines. 
Foreign corporations, §23-3-108. 


Public service commission, §23-2-405. 


Orders, §23-2-421. 
Public utilities. 
Complaints to commission. 
Service of copy of complaint, 
§23-3-119. 
Foreign corporations, §23-3-108. 
Railroads. 
Livestock. 
Killing or injuring. 
Service upon agent of railroad 
company, §23-12-905. 
Transportation network companies. 
Agent for service of process, 
§23-13-705. 


SEX OFFENDER REGISTRATION. 
Transportation network companies. 
Drivers, background checks, 
§23-13-713. 


SHERIFFS. 
Railroads. 
Passes. 
Permitted to accept and use pass, 
$§23-4-804, 23-4-805. 


SLEEPING CARS. 
Rates and charges, §23-4-615. 


SOUND RECORDINGS. 
Interception of telephone or 
telegraph messages, §23-17-107. 


STATUTE OF LIMITATIONS. 
Railroads. 
Discrimination. 
Actions for damages, §23-4-705. 
Actions to recover penalty, 
§23-10-103. 
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STATUTE OF LIMITATIONS —Cont’d 
Railroads —Cont’d 
Freight. 
Damages for violations of act, 
§23-10-431. 
Rural telecommunications 
cooperatives. 
Suits against telecommunications 
companies or cooperatives, 
§23-17-237. 


STAYS. 
Public utilities. 
Acquisition, control or merger. 


Stay of order pending review, 
§23-3-314. 


SUBPOENAS. 
Highways. 
State highway and transportation 
department. 
Powers, §§23-2-313, 23-2-407. 
Production of books and records, 
§23-2-408. 
Refusal to comply, §23-2-409. 

Motor carriers. 

Complaints against carriers, 
§§23-13-302, 23-13-309. 

Transportation safety agency, 
§23-13-210. 

Public service commission. 
Failure to comply, §23-2-409. 
Powers of commission, §§23-2-313, 

23-2-407. 
Production of books and records, 
§23-2-408. 


SUBROGATION. 
Carriers. 
Insurance. 
Uninsured motorist liability 
insurance, §23-16-304. 
Railroads. 
Freight. 
Damages. 
Liability of initial carrier, 
§23-10-303. 


SUBSTANCE ABUSE. 
Railroads. 
Safe transportation of railroad 
employees by contract carriers. 
Testing of driver, §23-16-505. 
Transportation network companies. 
Zero tolerance policy on drug or 
alcohol use, §23-13-712. 
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SURVEILLANCE. 
Interception of telephone or 
telegraph messages, §23-17-107. 


T 
TAXATION. 
Electric cooperative corporations, 
§23-18-328. 


Motor carriers. 
Municipalities may not tax, 
§23-13-103. 
Rural telecommunications 
cooperatives. 
Exemptions, §23-17-230. 
Water power companies. 
Power used exclusively for taker’s 
purposes, §23-18-410. 


TAX EXEMPTIONS. 
Rural telecommunications 
cooperatives, §23-17-230. 


TAXICABS. 
Motor carrier act of 1955. 
Exemptions, §23-13-206. 

Documents required to be in 
possession of exempt carrier, 
§23-13-265. 

Transportation network companies, 

§§23-13-701 to 23-13-722. 


TELECOMMUNICATIONS. 

Adjustment of rates, §23-17-407. 

Administrator, Arkansas high cost 
fund, §23-17-404. 

Assessments to ensure proper funding 
to program participants, 
§23-17-418. 

Agreements for special terminating 
access rates, §23-17-121. 

AHCF charge for providers, 
§23-17-404. 

Arkansas calling plan fund, 
§23-17-404. 

Arkansas universal service fund. 

Transfer of funds and administration 
to Arkansas high cost fund, 
§23-17-404. 

Assessments to ensure proper 
funding to AHCF program 
participants. 

Administrator, Arkansas high cost 
fund, §23-17-418. 

Basic local exchange service. 

Rates, §23-17-407. 

Rural companies, §23-17-412. 

Calling plans in telephone 
exchanges, §23-17-120. 
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TELECOMMUNICATIONS —Cont’d 
Certificates of public convenience 
and necessity. 

Competing local exchange carrier, 
§23-17-409. 

Competing local exchange carriers, 
§23-17-409. 
Rural companies, §23-17-410. 
Contracts for exclusive privileges. 

Prohibited, §23-17-105. 

Deaf and hearing impaired. 

Surcharges to provide 
telecommunications for deaf and 
hearing impaired, §23-17-119. 

Definitions, §23-17-403. 

Universal telephone service act, 
§23-17-301. 

Discrimination prohibited, 
§23-17-113. 

Electing companies, §23-17-406. 

Eligible carriers, §23-17-405. 

Emergency communications. 

Immediate dispatch of public messages 
during war or civil commotion, 
§23-17-106. 

Extended area service, §23-17-414. 
Extension of services to citizens not 
served by wire line. 

Grants, §23-17-404. 

Fees. 

Initiation of residential telephone 
service. 

Payments of fees in installments, 
§23-17-116. 

Surcharges to provide communications 
for deaf and hearing impaired, 
§23-17-119. 

Funds. 

Arkansas calling plan fund, 
§23-17-404. 

Arkansas high cost fund (AHCF), 
§23-17-404. 

Funding, §23-17-418. 
Arkansas universal service fund. 
Transfer of funds and 
administration to Arkansas high 
cost fund, §23-17-404. 

Extension of facilities fund, 

§23-17-404. 
Grants. 

Extension of services to citizens not 

served by wire line, §23-17-404. 
Interception of messages, §23-17-107. 
Intrastate carrier common line 

charges, §23-17-416. 

Rates, §23-17-404. 

Intrastate carrier common line pool 
advisory procedural board, 
§23-17-417. 
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TELECOMMUNICATIONS —Cont’d 
Intrastate interexchange message to 
be terminated over switched 

network. 

Transmitting telephone number of 
originating party sending message 
to terminating 
telecommunications providers, 
§23-17-415. 

Legislative findings, §23-17-402. 

Lifeline individual verification effort 
corporation, §§23-16-401 to 
23-16-4138. 

Mobile telecommunications place of 
primary use. 

Database for vendors, §23-17-413. 

Negligence. 

Damages for mental anguish, 

§23-17-112. 
Penalties. 

Refusal to transmit message, 

§23-17-108. 
Petitions. 

Change in basic local exchange service 
rates. 

Rural companies, §23-17-412. 
Powers. 

Construction and maintenance of 

lines, §23-17-101. 
Public service commission. 

Calling plans in telephone exchanges, 

§23-17-120. 
Railroads. 

Right of railroads to operate 
telegraphs and telephones, 
§23-17-102. 

Rate cap, adjustment, §23-17-407. 
Rates, §§23-17-407, 23-17-408. 

Intrastate carrier common line 
charges, §§23-17-404, 23-17-416. 

Rural companies, §23-17-412. 

Universal service charge to providers, 
§23-17-404. 

Refusal to transmit message, 
§23-17-108. 
Regulatory reform, §23-17-411. 
Residential service. 
Fees for initiation of service. 
Installment payments, §23-17-116. 
Right of entry. 
Construction purposes, §23-17-104. 
Rights of way. 

Condemnation upon failure to secure, 
§23-17-103. 

Rural companies, §§23-17-410, 
23-17-412. 

Rural telecommunications 
cooperatives, §§23-17-201 to 
23-17-242. 
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TELECOMMUNICATIONS —Cont’d 
Special terminating access rates. 
Agreements for, §23-17-121. 
Surcharges to provide 
telecommunications for deaf and 
hearing impaired, §23-17-119. 
Switched-access services. 
Rates, §23-17-407. 
Rural companies, §23-17-412. 
Title, §23-17-401. 
Transmission of messages. 
Generally, §23-17-106. 
Refusal to transmit message, 
§23-17-108. 
Unbundled network elements. 
Prices for, §23-17-409. 
Universal service, §23-17-404. 
Universal telephone service act. 
Assessments. 

Establishment of fund by assessing 
interexchange carriers, 
§23-17-304. 

Citation, §23-17-301. 
Commission. 

Administration and distribution of 
fund, §23-17-307. 

Allocation of fund, §23-17-306. 

Defined, §23-17-303. 

Fund. 

Duties of commission, §23-17-304. 
Declaration of general assembly, 
§23-17-302. 
Definitions, §23-17-303. 
Effective date, §23-17-305. 
Fund. 

Administration, §23-17-307. 

Allocations, §23-17-306. 

Assessment. 

Assessing interexchange carriers, 
§23-17-304. 

Created, §23-17-304. 

Distribution, §23-17-307. 

Effective date, §23-17-305. 

Purpose of fund, §23-17-302. 

Interexchange carriers. 

Defined, §23-17-303. 

Interexchange communication services. 

Defined, §23-17-303. 

Legislative policy, §23-17-302. 
Local exchange carriers. 

Allocation of fund, §23-17-306. 

Defined, §23-17-303. 

Name of act, §23-17-301. 
Vandalism. 
Injuring equipment. 

Misdemeanor, §23-17-107. 
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TELECOMMUNICATIONS —Cont’d 
War. 
Immediate dispatch of public 
messages, §23-17-106. 
Failure to give immediate dispatch. 
Misdemeanor, §23-17-106. 


TELEGRAPHS. 
Rates and charges, §23-17-110. 


TELEVISION. 
Video service act, §§23-19-201 to 
23-19-210. 


TERM LIMITATIONS. 
Public officers and employees. 
Terms of office, §23-2-101. 


TIME. 
Public service commission. 
Appeals. 
Notice of appeal, §23-2-423. 
Rehearings. 
Application for, §23-2-422. 
TRANSPORTATION. 


Public service commission. 
Free transportation for commissioners 
and employees, §23-2-109. 


TRANSPORTATION NETWORK 
COMPANIES, §§23-13-701 to 
23-13-722. 

Agent for service of process, 
§23-13-705. 

Cash trips prohibited, §23-13-716. 

Commercial vehicle registration not 
required, §23-13-703. 

Complaint of drug or alcohol use by 
driver, §23-13-712. 

Definitions, §23-13-702. 

Disabled riders, accessibility, 
§23-13-717. 

Disclosures. 

Drivers, disclosures to regarding 
insurance, §§23-13-709, 23-13-710. 

Fares and charges, §23-13-706. 

Identification of drivers and vehicles, 
§23-13-707. 

Discrimination prohibited, 
§23-13-717. 

Drivers. 

Cash trips prohibited, §23-13-716. 

Complaint of drug or alcohol use by 
driver, §23-13-712. 

Criminal background checks, 
§23-13-713. 

Discrimination prohibited, §23-13-717. 

Drug or alcohol use, zero-tolerance 
policy, §23-13-712. 

Emissions and safety requirements for 
personal vehicle, §23-13-714. 
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TRANSPORTATION NETWORK 
COMPANIES —Cont’d 
Drivers —Cont’d 
Identification of drivers and vehicles, 
§23-13-707. 
Independent contractor status, 
§23-13-719. 
Ineligible persons, §23-13-713. 
Insurance requirements, §23-13-709. 
Proof of insurance coverage, 
§23-13-709. 
Requirements generally, §23-13-713. 
Sex offender registry checks, 
§23-13-713. 
Street hails prohibited, §23-13-715. 
Workers’ compensation coverage not 
required, §23-13-719. 
Electronic receipt to passenger, 
§23-13-708. 
Emissions requirements for vehicles, 
§23-13-714. 

Exclusivity of provisions, §23-13-720. 

Fares for services, §23-13-706. 

Identification of drivers and 

vehicles, §23-13-707. 

Insurance requirements, §23-13-709. 
Claims investigations, §23-13-711. 
Disclosures to drivers, §§23-13-709, 

23-13-710. 
Exclusions from coverage, §23-13-711. 

Local regulation restrictions, 

§23-13-720. 
Penalties for violations, §23-13-721. 
Permit to operate. 
Required, §23-13-704. 
Records. 
Retention and inspection of company 
records, §23-13-718. 
Rulemaking to implement 
provisions, §23-13-722. 
Safety inspections of vehicles, 
§23-13-714. 

Street hails prohibited, §23-13-715. 

Title of provisions, §23-13-701. 

Wheelchair-accessible vehicles, 

§23-13-717. 
Zero tolerance policy on drug or 
alcohol use, §23-13-712. 


TREASURER OF STATE. 
Railroads. 
Passes. 


Permitted to accept and use pass, 
§23-4-804. 


TRESPASS. 
Railroads. 
Boarding trains, §23-12-802. 
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TRUSTS AND TRUSTEES. 
Railroads. 
Corporations. 
Voting of stock by trustee, 
§23-11-212. 


U 


UNIVERSAL TELEPHONE SERVICE 
ACT, §§23-17-301 to 23-17-307. 


UTILITY FACILITY 
ENVIRONMENTAL AND 
ECONOMIC PROTECTION ACT, 
§§23-18-501 to 23-18-530. 


V 


VANDALISM. 
Telecommunications. 
Injuring equipment, §23-17-107. 


VENUE. 
Electric utility storm recovery 
securitization financing. 
Venue of actions to enforce security 
interests, §23-18-907. 


VIDEO SERVICES, §§23-19-201 to 
23-19-210. 
Applicability of other laws, 
§23-19-210. 
Arkansas video service act. 
Title of act, §23-19-201. 
Build-out or other requirements of 
providers. 
Prohibition, §23-19-207. 
Certificate of franchise authority 
issued by secretary of state. 
Application, §23-19-203. 
Fees, §23-19-204. 
Termination of certificate, §23-19-203. 
Use of public rights-of-way by holder, 
§23-19-205. 
Channel capacity for public, 
educational, government use. 
Designation, §23-19-209. 
Customer service standards, 
§23-19-208. 
Definitions, §23-19-202. 
Video service provider fee, §23-19-206. 
Denial of access. 
Prohibition, §23-19-207. 


Franchise from political subdivision. 


Expiration, §23-19-203. 
Required to provide services, 
§23-19-203. 
PEG channels, §23-19-209. 
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VIDEO SERVICES —Cont’d 

Prohibited activities by providers, 
§23-19-207. 

Public, education and government 
access channels, §23-19-209. 

Public-rights-of-way. 

Use by holder of certificate of 
franchise authority, §23-19-205. 

Remedies for noncompliance, 
§23-19-207. 

Video service provider fee, 
§23-19-206. 
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WAR. 
Telecommunications. 
Immediate dispatch of public 
messages, §23-17-106. 
Failure to give immediate dispatch. 
Misdemeanor, §23-17-106. 


WATERCOURSES. 
Corporations. 
Water power companies, §§23-18-401 
to 23-18-410. 
Electricity. 
Navigable water crossings. 
General provisions, §§23-3-501 to 
23-3-513. 
Pipelines. 
Navigable water crossings. 
General provisions, §§23-3-501 to 
23-3-513. 
Public utilities. 
Navigable water crossings, §§23-3-501 
to 23-3-513. 
Water power companies, §§23-18-401 
to 23-18-410. 


WATER UTILITIES. 
Damages. 
Eminent domain, §23-18-406. 
Land flooded or taken. 
Assessment of damages by court, 
§23-18-405. 
Dams. 
Erection of dams to develop electric 
power, §23-18-402. 
Time to begin work, §23-18-404. 
Railroads in connection with 
construction of dam. 
Acquisition of right of way. 
Eminent domain, §23-18-407. 
Use of power. 
Application for permit to use power, 
§23-18-403. 
Compensation, §23-18-403. 
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WATER UTILITIES —Cont’d 
Eminent domain. 
Costs. 
Payment, §23-18-406. 
Damages. 
Assessment, §23-18-406. 
Jury, §23-18-406. 
Payment, §23-18-406. 
Forfeiture of rights for failure to 
pay, §23-18-406. 
Deposit required pending litigation, 
§23-18-406. 
Forfeiture of rights for failure to 
deposit, §23-18-406. 
Guardian ad litem. 
Proceedings against infants and 
insane persons, §23-18-406. 
Insane persons. 
Proceedings against. 
Guardian ad litem appointed, 
§23-18-406. 
Jury. 
Assessment of compensation, 
§23-18-406. 
Minors. 
Proceedings against infants. 
Guardian ad litem appointed, 
§23-18-406. 
Notice. 
Nonresident landowners, 
§23-18-406. 
Petition, §23-18-406. 
Contents, §23-18-406. 


Power of eminent domain, §23-18-406. 


Railroads in connection with 
construction of dam. 
Acquisition of right of way, 
§23-18-407. 
Guardian ad litem. 
Eminent domain. 
Proceedings against infants and 
insane persons, §23-18-406. 
Jury. 
Eminent domain. 
Assessment of compensation, 
§23-18-406. 
Legislative declaration. 
Water power part of public domain, 
§23-18-401. 
Mental health. 
Eminent domain. 
Proceedings against infants and 
insane persons. 
Guardian ad litem appointed, 
§23-18-406. 


WATER UTILITIES —Cont’d 
Minors. 
Eminent domain. 
Proceedings against infants. 
Guardian ad litem appointed, 
§23-18-406. 
Notice. 
Eminent domain. 
Notice to nonresident landowners, 
§23-18-406. 
Petitions. 
Eminent domain, §23-18-406. 
Public domain. 
Water power declared part of public 
domain, §23-18-401. 
Public use. 
Power to be for public use, §23-18-408. 
Railroads. 
Right of way for railroad in connection 
with construction of dam. 
Acquisition. 
Eminent domain, §23-18-407. 
Taxation. 
Power used exclusively for taker’s 
purposes, §23-18-410. 
Use of power. 
Terms and conditions, §23-18-409. 


WEEDS. 
Railroads. 
Permitting certain weeds to seed on 
right-of-way, §23-12-202. 


WHEELCHAIRS. 
Transportation network companies. 
Wheelchair-accessible vehicles, 
§23-13-717. 


WHISTLE AND BELL ACT. 
Railroads, §23-12-410. 


WIRETAPPING. 
Interception of telephone or 
telegraph messages, §23-17-107. 


WITNESSES. 
Highways. 
State highway and transportation 
department. 
Compelling attendance and 
testimony, §23-2-313. 
Contempt proceedings. 
Refusal to attend or testify, 
§23-2-410. 
Depositions, §23-2-412. 
Exemption from prosecution based 
on testimony, §23-2-411. 
False testimony. 
Penalties, §23-1-105. 
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WITNESSES —Cont’d 
Highways —Cont’d 
State highway and transportation 
department —Cont’d 
Fees, §23-2-414. 
Mileage, §23-2-414. 
Penalties. 
False testimony, §23-1-105. 
Perjury, §23-2-413. 
Refusal to attend or testify. 
Contempt proceedings, §23-2-410. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Subpoena power, §§23-2-313, 
23-2-407. 
Mileage allowance. 
Public service commission, §23-2-414. 
State highway and transportation 
department, §23-2-414. 
Perjury. 
Public service commission, §23-2-413. 
State highway and transportation 
department, §23-2-413. 
Public service commission. 
Compelling attendance and testimony, 
§23-2-313. 
Depositions, §23-2-412. 
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WITNESSES —Cont’d 
Public service commission —Cont’d 
Exemption from prosecution based on 
testimony, §23-2-411. 
False testimony. 
Penalty, §23-1-105. 
Fees, §23-2-414. 
Mileage, §23-2-414. 
Perjury, §23-2-413. 
Refusal to attend or testify. 
Contempt proceedings, §23-2-410. 
Self-incrimination. 
No bar to testimony, §23-2-411. 
Subpoena power, §§23-2-313, 23-2-407. 
Railroads. 
Discrimination. 
Officers compelled to attend and 
testify, §23-10-110. 
Self-incrimination no bar, 
§23-10-110. 


WRITINGS. 
Highways. 
State highway and transportation 
department. 
Orders. 
Written orders required, 
§23-2-420. 
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